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How,  Clerk,  v.  Kennett  and  Gougb.  i^^^^ 

Assumpsit  for  the  use  and  occupation  of  a  house  and  Tm^teei  for 
land  at  Emsworth,  Hants,  and  upon  an  account  stated,  of  an  insolvent 

Plea :  that  the  defendants  did  not  use  or  occupy,  and  that  ^^'°8  ^"  ^ 

signmentof 
no  money  was  found  to  be  due  and  in  arrear  upon  an  ac-  «all  his  estate 

count  stated.    At  the  trial  before  Lord  Denman,  C.  J.,  at  ^noU^^ued 

the  Winchester  summer  assizes^  1834,  the  following  facts  for  vmc  and 

J  occupation  in 

appeared:  respictofa 

1831.  The  plaintiff  demised  the  premises  by  parol  to  tenancy  which 

ry  -rr        w  ^  -**•  i  y^i  %i       WBS  m  the  in- 

Gtorge  Hawkim,  from  Midsummer,  at  30/.  a  year,  payable  solvent,  unless 
quarterly.    Hawkins  occupied  the  house,  in  which  he  car^  l''*'d°*^[h^ 
ried  on  the  business  of  a  grocer,  and  underlet  the  land.         landlord  to 
12  December,  1852.   Hawkins,  by  indenture,  assigned  he^d^'in"^ 
all  his  estate  and  effects  to  the  defendants,  in  trust  for  consequence 
themselves  and  the  other  creditors  of  Hawkins.    This  deed  ^eve,  that 
was   executed    by   Hawkins,  Kenneii,  trnd   Gough;    but  ^•^X  °*«^? '® 
Gough,  who  resided  at  Portsmouth,  left  the  management  tenanu,— al- 
of  the  trust  to  Kennett,  who  was  a  tradesman  at  Emsworth.  {^^]J^u,JJj®5io 

premises  for 
die  purposes  of  continain^  the  trade,  and  keefnng  and  ultimately  selling  upon  tlie 
premises  the  effects  of  the  insolvent,  and  not  merely  for  the  purpose  of  ascertaining  the 
valoe^  and  endeavouring  to  dispose  of  the  tenancy. 

▼OL.  V.  B 
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On  the  same  day  Hawkins  quitted  Eoisworth,  leaving  his 
wife  and  family  on  the  premises.  Mrs.  Hawkins  kept 
open  the  shop  for  the  defendants  (to  whom  she  accounted 
for  the  proceeds)  until  22d  December,  when  she  left  Ems- 
worthy  and  Kennett  sent  his  shopman,  George  Lover,  to 
conduct  the  business. 

LotHfr  accordingly  remained  on  the  premises  from  the 
22d  to  the  29th  of  December,  keeping  open  the  shop  and 
selling  on  behalf  of  the  trustees,  and  accounting  with  Keti' 
nett  for  the  produce  of  the  sales. 

On  the  29th  December,  Lover,  by  the  order  of  Kennett, 
closed  the  shop,  but  continued  to  sleep  on  the  premises 
till  the  goods,  which  remained  there  unsold,  were  disposed 
of  at  an  auction  held  on  the  premises  by  one  King^  an 
auctioneer,  on  account  of  the  defendants,  on  the  12th  and 
13th  February,  1833. 

19th  March,  1833,  Kennett  wrote  to  the  plaintiff  as 
follows : 

<'  Sir, — I  beg  to  say,  I  am  prepared  to  settle  the  half* 
year's  rent  for  Hawkinses  house,  which  the  trustees  con? 
sider  themselves  accountable  for.  Please  to  say  if  I  shall 
wait  on  you  this  morning,  or  if  you  wish  to  go  into  the 
bouse  before  1  deliver  you  the  keys,  I  am,  (cc. 

George  K^nneti.** 

The  plaintiff  returned  the  following  answer ; 

''Sir, — To  your  information  this  instant  to  hand,  I 
hasten  to  reply.  I  am  quite  ready  to  receive  rent,  but 
with  the  keys  I  can  have  nothing  to  do  till  Midsummer, 
1834.  I  am,  8cc.  G.  A.  How.*^ 

In  the  evening  of  the  same  day  the  plaintiff  wrote  again 
as  follows : 

''  Mr.  Kennett, —  In  connection  with  my  answer  to 
your  note  of  this  morning,  I  beg  leave  to  inform  you,  that  if 
the  trustees  see  fit,  any  time  'twixt  this  and  Saturday,  to 
offer  an  acceptable  proposal,  I  may  thereby  be  induced  to 
relieve  them  very  considerably  with  respect  to  the  tenaocjT 
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wiik  which  they  have  burthened  themselves.    Awaiting  the        1836. 
acceptance  or  rejection  of  this  liberal  offer, 

I  remain,  8lc.         G.  A.  How  J* 

23d  March,  18Sd,  Keimett  wrote  to  the  plaintiff  as  fol- 
lows: GOUOH, 

**  Sir, — Not  having  an  opportunity  of  consulting  my 
partner  trustee  on  the  subject  of  replying  to  your  proposi- 
tion, I  take  upon  myself  to  offer  you,  for  the  trustees,  half 
a  year's  TeviX,without  prejudice,  in  lieu  of  holding  possession 
such  a  time  as  they  may  be  liable. 

Waiting  your  reply  this  day,     I  am,  &c. 

George  Kennett.^ 
The  plaintiff  declined  this  proposal;  and  on  the  25th 
March,  the  quarter-day,  Keftnett,  with  the  privity  of  Gough, 
paid  1 51.  for  the  two  quarters'  rent  then  due,  and  tendered 
the  keys ;  but  the  plaintiff  refused  to  accept  them. 

£9tb  January,  1834,  Kennett  was  served  with  the  follow- 
ing notice : 

"  To  Messrs.  Kennett  and  Gough. 
''  Gentlemen, — It  having  been  intimated  to  my  client, 
Mr.  How f  that  the  house  lately  occupied  by  Mr.  Hawkins, 
rf  which  you  are  now  the  tenants,  is  getting  out  of  repair,  I 
am  directed  by  him  to  give  you  notice  that  he  is  advised 
that  you  are  bound  to  keep  it  in  repair,  and  that  he  will  be 
onder  the  necessity  of  suing  you  for  any  damage  he  may 
snatain  by  your  neglecting  to  do  so. 

I  am,  &c.  D.  Smart" 

In  February,  1833,  the  plaintiff  asked  King,  the  auc- 
lioneer,  whether  he  could  get  him  a  purchaser  for  the  house, 
but  fixed  no  price.  In  January,  1834,  King,  having  been 
applied  to  by  some  person  about  the  house,  asked  the 
plaintiff  what  the  price  would  be.  The  plaintiff  gave  King 
a  price,  but  desired  him  to  keep  the  matter  a  secret. 

The  action  was  brought  in  May,  1834,  to  recover  one 
quarter's  rent,  due  at  Lady-day  preceding.  It  was  con- 
tended, by  the  defendant's  counsel,  that  the  plaintiff  must 
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be  nonsuited,  on  the  ground  that  the  action  should  have 
been  brought  against  Kennelt  alone,  Gough  not  having 
taken  actual  possession;  and  Nation  v.  Tozer{a)  was  cited. 
The  learned  judge  was,  however,  of  opinion  that  if  Kennett 
was  liable,  Gough  had  rendered  himself  liable  also.  It 
was  then  objected  that  the  trust-deed  contained  no  words 
which  would  pass  Hawkins's  interest  in  the  premises.  In 
answer  to  this  objection.  Carter  v.  Warne  (&)  was  cited,  in 
which  the  interest  of  an  assignee  had  been  held  to  pass 
under  the  same  general  words.  This  objection  was  then 
abandoned.  The  case  was  ultimately  left  to  the  jury  to 
say  whether  they  were  of  opinion  that  the  defendants  meant 
to  become  tenants  to  the  plaintiff,  or  if  not,  whether  they  so 
acted  as  to  induce  the  plaintiff  to  believe,  and  whether  he 
did  in  fact  believe,  that  they  meant  to  become  his  tenants. 
The  jury  having  found  a  verdict  for  the  defendants, 
Cokridge,  Serjt.,  in  the  following  term,  obtained  a  rule  for 
a  new  trial,  on  the  ground  of  misdirection. 


JSantow  now  shewed  cause.  There  was  no  misdirection. 
Whether  assignees  have  accepted  a  lease,  is  always  a  ques- 
tion of  fact.  The  form  in  which  the  question  was  left  to 
the  jury  was,  to  say  the  least,  as  favourable  to  the  plaintiff* 
as  he  was  entitled  to.  Tliere  was  no  occupation.  The 
plaintiff  relied  upon  certain  equivocal  acts,  from  which  it 
was  sought  to  persuade  the  jury  to  find  that  there  had  been 
a  substitution  of  the  defendants,  as  tenants  to  the  plaintiff, 
in  the  insolvent's  stead.  The  insolvent  had  no  estate  m 
the  premises  which  could  be  assigned.  TWe  wis  no 
term :  The  plaintiff  therefore  mast  make  oat  that  in  point 
of  law  there  was  a  SMhstitutiam  in  the  tenancy.  The  plain* 
tiff  must  hope  to  succeed  on  the  roiilraci  alone,  there  beii^ 
no  proof  of  that  actual  occupation,  for  which  these  cqnrrocal 
acts  were  relied  on.  The  plaintiff,  by  spesding  of  patting 
up  the  premises  for  sale,  shewed  that  thej  were  in  hia  pos- 

V<^  1  CmrptvHi,  Mee$.  Jt  Rv^-.  (M  Mcod.  S&  M^.  479,  aid  4 

lit.  ••d  4TTr»h,  3o I :  itSi,  I u      CxT.  Sc  Paix«^.  19K 
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session.  The  auctioneer  was  enjoined  to  secrecy.  It  will 
be  said  that  the  secrecy  related  to  the  price  to  be  paid ;  but 
it  seems  more  probable  that  it  related  to  the  plaintiff's 
taking  upon  himself  the  power  of  disposing  of  the  property* 
Even  supposing  that  the  interest  of  the  insolvent  is  to 
be  considered  as  a  term,  it  is  always  a  question  of  fact 
whether  the  assignees  have  accepted  the  term  or  not.  But 
here  there  was  no  term.  [Littledale,  J.  A  tenancy  from 
vear  to  year  is  a  term.  Patteson,  J.  If  trustees,  in  the 
case  of  an  assignment  by  an  insolvent  to  trustees  for  the 
benefit  of  creditors,  have  got  the  legal  interest,  is  there  any 
case  to  shew  that  such  trustees  may  elect  to  keep  it  or  not, 
as  in  the  case  of  an  assignment  in  bankruptcy?]  It  is 
submitted  that  the  deed  would  not  pass  the  property^  un- 
less there  was  something  to  shew  that  the  trustees  accepted 
the  property.  Here,  many  things  are  specified ;  and  at  the 
end  there  are  general  words  large  enough,  it  is  true,  to 
cany  aoy  estate  which  the  insolvent  might  have  in  the  pre- 
mises: But  can  these  general  words  be  sufficient  to  shew 
that  the  trustees  were  bound  to  accept  a  burthensome  term, 
without  some  act  on  their  part  denoting  an  intention  to 
accept.  In  Carter  v.  Warne(a)  it  seems  to  have  been 
assumed  that  trustees  have  a  power  of  accepting  or  reject- 
ing a  term,  in  the  same  manner  as  assignees  of  bankrupts. 
That  case  was  relied  on  by  Mr.  Manning  at  the  trial,  as 
being  a  strong  authority  to  shew  a  prim&  facie  liability. 
Here,  the  [case  was  left  to  the  jury,  upon  the  whole  of  the 
facta,  to  say  whether,  from  all  that  had  been  done^  the 
plaintiff  was  or  was  not  led  by  the  defendants  to  believe 
that  they  intended  to  become  his  tenants.  The  Chief  Jus- 
tice, with  Carter  v.  Warne  before  him,  left  this  case  to  the 
juiy  in  a  manner  very  favourable  to  the  plaintiff. 
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Manning,  in  support  of  the  rule.  In  this  case  the  de- 
fendants have  passed  judgment  upon  themselves.  They  at 
first  took  a  correct  view  of  their  own  liability,  and  paid 

(a)  Mood,  fc  Malk.  479,  and  4  Carr,  k  Payne,  191,  mprd,  4. 
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the  plaintiff  one  half-year's  rent  due  at  Lady-day,  1633, 
whereas,   if  the  view  of  the  case  upon  which  they  now 
rely  it  a  correct  one,  they  would  not  have  incurred  any  per* 
sonal  liability,  and  the  estate  of  the  insolvent  would  have 
been  charged  only  with  the  quarterns  rent  which  became 
due  at  Christmas^  1822.     It  is  true  that  Carter  v.  Warnt 
was  cited  at  the  trial  as  an  authority  for  the  plaintiff,  but  it 
was  referred  to  merely  for  the  purpose  of  shewing  that 
which  was  then  disputed  (but  which  it  can  hardly  be  said  to 
require  any  authority  to  support,) — that  the  general  words 
of  this  assignment  "  all  his  estate  and  effects/*  were  8u(B- 
cient  to  pass  Hawkins's  interest  in  these  premises.     But  it 
is  submitted  that  the  analogy  which,  in  Carter  v.  Warne,  was 
supposed  by  Lord  Tentcrden  to  exist  between  an  assign- 
ment under  a  bankruptcy  and  an  assignment  to  trustees  for 
the  benefit  of  creditors,  was  an  erroneous  impression,  which 
on  the  spur  of  the  moment  arose  in  the  mind  of  that  learned 
judge,  when  the  ground  upon  which  the  election  given  to 
assignees  of  a  bankrupt  stands  was  not  presented  to  *his 
notice.     An  assignment  to  trustees  for  creditors  operates 
at  common  law^  and  passes  all  that  the  assignor  has  power 
to  assign,  and  that  falls  within  the  words  of  assignment 
used  in  the  conveyance.     It  is  an  established  principle  of 
law,  that  upon  the  execution  of  a  conveyance,  the  legal 
interest  in  the  property  conveyed  is  in  the  party  to  whom 
the  conveyance  is  made,  without  his  concurrence  and  even 
without  bis  knowledge,  and  it  remains  in  him  until  c/tf- 
ctai$ner(a).     Here,  there  was,  and  could  be,  no  disclaimer. 
Tbe  deed  was  accepted  and  acted  upon.    The  acceptance 
of  the  deed  was  certified  in  the  most  solemn  form,  by  tbeir 
exvcurij^  the  deed;  after  which  there  can  be  no  disclaimer. 
Besides  this,  a  conveyance  must  be  disclaimed  tit  toto  or 
not  at  all.    There  can  be  no  partial  disclaimer  of  a  deed, — 
no  acceptance  of  some  of  the  parcels  of  the  conveyanoe  with 
a  rejection  of  others.    Every  pound  of  tea  or  sugar  sold 
by  the  defendants,  under  the  assignment,  estops  tbem  firom 

(«)  nk  4  MaoB.  &  RtL  leg  ■• 
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denying  that  the  ttrm  is  vested  in  them.  The  case  of  an  as-  J^^ 
ngnment  in  bankruptcy  is  totally  different  from  the  common 
law  conveyance  to  trustees  in  cases  of  insolvency.  The 
assignment  in  bankruptcy  is  not  a  conveyance  moving  from 
the  bankrupt,  in  whom  the  property  was,  but  it  is  a  legis- 
htive  transfer  of  property  ybr  a  specific  and  limited  purpose, 
and  it  is  therefore  properly  held  to  operate  only  upon  such 
property  as  is  capable  of  being  applied  to  that  purpose, 
viz.  distribution  amongst  the  creditors  who  shall  prove  their 
debts  under  the  commission  or  fiat.  Upon  this  ground  it 
has  been  held,  that  property  which  the  bankrupt  holds  only 
UM  trustee  does  not  pass  to  the  creditors ;  Carpenter  v.  Mar- 
neil(a).  For  the  same  reason,  that  which  is  damnosa 
ketreditas,  and  is  therefore  incapable  of  working  out  any 
satisfaction  to  the  creditors  of  the  bankrupt,  does  not  pass 
to  the  assignees;  and  it  is  for  the  assignees,  whose  duty  it 
is  at  the  time  to  possess  themselves  of  all  the  available  pro- 
perty of  the  bankrupt  for  this  purpose,  to  examine  whe- 
ther any  particular  property  is  or  is  not  available. 

But  even  supposing  the  case  of  an  assignment  in  bank- 
mptcy  and  a  voluntary  assignment  to  trustees  to  be  exactly 
parallel,  the  defendants  in  this  case  have  done  acts  suffi- 
cient to  determine  their  election  to  accept  the  tenancy. 
The  assignees  of  a  bankrupt  may,  without  determining 
their  election,  take  all  reasonable  steps  for  the  purpose  of 
ascertaining  the  value  of  the  premises,  and  of  endeavour- 
ing to  dispose  of  them;  but  they  can  go  no  further.  If 
they  employ  the  demised  premises  for  any  collateral  pur- 
poses ;  if  they  use  them  as  a  shop  for  retailing  the  effects  of 
the  bankrupt,  or  as  a  warehouse  for  keeping  other  distinct 
property,  and  afterwards  as  an  auction'room  for  disposing 
of  that  property, — ^they  use  and  occupy  the  premises  as 
tenants^ 

Another  criterion  which  has  been  resorted  to  forjudging 
whether  assignees  of  a  bankrupt  have  adopted  a  lease,  is 
to  inquire  whether  the  assignees  have  so  acted  as  to  render 

(«)  3  Bos.  &  Pull.  40i    And  see  ante,  vol.  i,  705 ;  iii,  47. 
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1836.^  the  premises  of  less  value  to  the  landlord;  Carter  v. 
Warne{a).  The  expression,  *^  of  less  value/'  is  not  used 
with  reference  to  particular  injury  done  to  the  premises,  as 
by  pulling  down  walls,  &c.  but  to  any  thing  whereby  the 
landlord's  beneficial  enjoyment  of  the  property  is  dimi- 
nished. Here,  if  as  soon  as  the  defendants  had  ascertained 
that  nothing  was  to  be  obtained  from  a  sale  or  transfer  of 
their  interest  as  assignees  in  the  tenancy,  (which  they  might 
have  known,  and  probably  did  know,  before  Christmas, 
1832,)  they  had  restored  the  possession  to  the  plaintiff,  he 
might  have  rendered  the  property  available  to  himself  by 
re-letting  immediately  to  another  tenant.  This  the  plaintiff 
was  prevented  from  doing  by  the  acts  of  the  defendants, — 
acts  done,  not  for  the  purpose  of  ascertaining  the  value  of 
the  property,  or  in  attempting  to  dispose  of  it,  but  in  using 
it  for  a  distinct,  substantive,  and  collateral  purpose. 

This,  however,  is  not  the  case  of  an  assignment  in  bank- 
ruptcy, but  a  common  law  conveyance.  The  words  of  this 
conveyance  being  sufficiently  large  to  carry  the  interest  of 
Hawkins  in  the  tenancy*  the  position  of  these  parties  is 
precisely  the  same  as  if  this  deed  had  contained  an  express 
assignment  of  the  tenancy,  and  had  contained  nothing  else. 
That  assignment  is  followed  by  actual  possession  taken  by 
the  defendants,  through  their  servant  Jones.  IPMeson,  J. 
The  legal  estate  having  vested  in  them,  they  would  be  clearly 
liable  in  an  action  of  covenant:  The  question  here  is, 
whether  they  can  be  sued  for  use  and  occupation.']  Carter 
V.  Warm  is  no  authority  to  shew  that  assigns  at  common 
law  have  an  option  as  to  accepting  or  rejecting  portions  of 
the  property  assigned  to  them,  as  assignees  in  bankniptcy 
have.  It  was  a  mere  sudden  impression  at  nisi  prius,  by 
which  the  Courtis  no  more  to  be  bound  than  by  the  opinion 
thrown  out  by  the  noble  and  learned  judge  on  the  trial  of 
tkis  cause,  which  opinion  it  is  the  object  of  this  motion  to 
revise.  [Lord  Denman^  C.  J.  The  ruling  of  Lord  Ten- 
terdem  was  not  questioned«]     The  only  party  who  oonld 
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have  questioned  the  ruling  had  no  interest  in  doing  so»  as, 
notwithstanding  the  opinion  so  thrown  out,  he  succeeded  in 
obtaining  a  verdict. . 

LiTTLEDALE,  J. — I  aui  of  opiuion  that  this  rule  ought 
to  be  discharged.  I  entirely  agree  with  Mr.  Manning,  that 
if  the  premises  are  assigned,  the  assignee  may  be  charged, 
unless  he  disclaims.  But  the  question  here  is^  whether  an 
action  for  u$e  and  occupation  is  maintainable;  Naish  v. 
Tatlock  (a).  The  plaintiff  is  bound  to  shew  an  actual  use 
and  occupation.  It  is  true,  that  if  an  actual  possession  is 
once  begun,  the  liability  will  continue,  although  the  parties 
may  cease  to  occupy.  I  admit  that  in  the  present  case  the 
premises  were  assigned  to  the  defendants ;  but  unless  the 
defendants  have  taken  actual  possession,  this  action  cannot 
be  supported ;  though  if  the  plaintiff  had  declared  in 
debt,  that  might  have  done.  Here,  however,  the  question 
for  the  jury  was,  whether  the  plaintiffs  occupied  under 
the  tenancy.  That  was  a  question  for  the  jury.  If  the 
defendants  took  possession  under  the  assignment,  then  use 
and  occupation  would  lie  :  But  it  does  not  follow  that  be- 
cause they  enter,  they  do  so  under  the  assignment,  although 
they  might  be  liable  in  debt  as  assignees  of  the  term.  That 
was  forthe  jufy.  I  see  no  fault  in  the  manner  in  which  the 
case  was  left  to  the  jury;  and  I  find  no  fault  with  the  find- 
ing of  the  jury.    It  ought  not  to  be  disturbed. 

Patteson,  J. — I  entirely  concur.  It  is  not  necessary 
to  determine  whether,  as  Mr.  Manning  contends,  it  was 
necessary  for  the  assignees  to  disclaim  in  order  to  get  rid 
of  the  tenancy.  I  do  not  say  that  he  is  wrongs  but  it  is 
not  necessary  to  determine  that  point;  nor  is  it  necessary 
to  decide  whether  the  opinion  of  Lord  Tenterden,  in  Car^ 
ter  V.  Wame,  was  wrong.  I  do  not  say  that  it  may  not  be 
so;  though  I  confess  it  was  new  to  me  that  trustees  could 
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elect  whether  they  would  take  property  assigned  to  them. 
But  Upon  this  point  I  give  no  opinion.  The  ground  of 
my  decision  is,  that  this  is  an  action  for  use  and  occupa- 
tion. It  is  clear  that  such  an  actiou  will  not  lie,  unless 
there  has  been  actual  occupation  (a).  As  to  what  my  brother 
Littledale  suggests  respecting  an  action  of  debt, — perhaps 
an  action  of  debt  might  lie.  I  do  not,  however,  say  how 
that  would  be.  The  jury  have  found  that  there  was  no 
occupation ;  and,  upon  the  evidence,  I  think  they  have  so 
found  rightly.  I  see  no  misdirection.  It  was  left  to  the 
jury  to  say,  whether  the  defendants  had  held  themselves 
out  to  the  plaintiff  as  taking  possession  as  tenants,  so  as  to 
make  him  believe  that  they  intended  to  take  the  premises 
as  tenants,  and  whether  the  plaintiff  had  so  understood  it 
and  had  accepted  the  defendants  as  his  tenants.  That  was 
a  proper  question  to  put  to  them.  If  the  jury  had  found 
that  the  defendants  had  taken  possession  as  tenants,  they 
would  have  been  liable,  independently  of  any  legal  assign- 
ment. If  once  the  occupation  had  begun,  it  could  not  have 
been  afterwards  repudiated.  It  has  been  suggested  that  the 
question  put  to  the  jury  ought  to  have  been*— whether  the 
acts  done  by  the  defendants  amounted  to  an  acceptance  of 
a  tenancy?  That  is  either  a  question  of  law,  which  could 
not  be  put  to  the  jury,  or  if  it  is  meant  as  a  question  of 
fact — whether  the  parties  so  understood  it, — it  is  the  same 
as  the  question  which  was  left. 


Williams,  J.-^I  am  of  the  same  opinion.  The  parties 
never  contemplated  that  the  tenancy  was  to  continue. 
There  was  abundant  evidence  to  warrant  the  finding  of  the 
jury.  It  has  been  said,  that  as  a  matter  of  law  the 
tenancy  vested  in  the  defendants,  as  the  legal  consequence 
of  the  acts  which  they  have  been  shewn  to  have  don6. 
Hov<rever  that  might  be  in  another  form  of  action,  this 


{H)  Vide  Bumv.  Phelps,  tStuk. 
N.  P.  C.  94;Btt// V.  SibbSf^T.  R. 


327;     Baker    v.   HoUztpfeU,    4 
Taunts  46. 
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action  cannot  be  maintained  without  proof  of  actual  occu-        ie55. 

paUon.     The  case  was  submitted  to  the  jury  more  favoui-      ^"^^^ 

tbl;  for  the  plaintiff  than  perhaps  he  was  entitled  to.  «. 

Kbmmett 
and 
Pattbson,  J.— I  had  forgotten  to  mention  the  case  of      Oouoh. 

NatiofL  ▼.  Tozer  («),  in  which  even  one  of  two  executors^ 
who  clearly  had  the  legal  estate  in  them,  was  held  not  to 
be  liable  to  an  action  for  use  and  occupation,  in  the  ab- 
sence of  proof  of  actual  occupation. 

Denman^  C.  J« — It  is  a  great  satisfaction  to  me  to  find 
that  upon  further  examination  it  is  considered  that  this  case 
was  properly  left  to  the  jury ;  otherwise  the  defendants,  by 
their  liberal  conduct,  would  be  fixed  with  a  liability  which 
dxey  had  no  reason  to  expect  The  plaintiff  was  landlord ; 
the  defendants  were  assignees  of  his  insolvent,  tenant. 
They  did  nothing  to  shew  that  they  intended  to  take  the 
tenancy  upon  themselves.  Mistaking  the  law,  they  write  a 
letter  in  which  they  state  their  liability  up^to  Lady-day. 
The  plaintiff  ought,  in  his  answer,  to  have  set  them  right, 
and  to  have  informed  them  that  they  were  not  liable  to  pay 
unless  they  took  possession.  This  is  a  most  unrighteous 
attempt  to  take  advantage  of  very  praiseworthy  conduct  on 
the  part  of  the  defendants.  Neither  party  contemplated  a 
continuance  of  the  relation  of  landlord  and  tenant.  There 
was  no  use  and  occupation,  nor  was  any  thing  done  by  the 
defendanta  affecting  the  property  in  a  manner  injurious  to 
the  landlord's  interest. 

Rule  discharged. 


(a)  1  Crompton,  Mees.  &  Rose.  171S,  and  4  Tyrwb.  sai>  S*  C; 
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^^^^^  Anonymous. 

An  overseer  is  CjMPBELL,  A.  G.  applied  for  a  rule  nisi  for  a  criminal 
not  bound  to     .   ^  .  .  ,     .  r  i  * 

take  precan-     information  against  an  overseer^  at  the  mstance  of  the  vestry 

lionary  mea-    ^f  ^^  parish,  the  name  of  which  he  suppressed,  under  the 

sores  against  .         .  . 

the  small  pox   following  circumstances.    The  small-pox  having  broken  out 

poorto  be  ^^  ^"  ^^^^  parish,  it  was  resolved  by  the  vestry,  in  order  to  stop 

vaccinated.      the  progress  of  the  disorder,  that  the  poor  should  be  vac- 

the  overseer     cinated,  and  in  that  resolution  the  overseer  concurred.    To 

has,  by  the  di-  ^arry  the  resolution  into  effect,  a  medical  man  was  em- 
rection  of  the      _         ,  .  ,  ,  *.  ,     z?j         i. 

vestry,  agreed   ployed  to  vacanate  the  poor  at  the  rate  of  U.  oa.  eacbj 

*hal/be  va^-"^    ^^^^  which  arrangement  also  the  overseer  expressed  him- 

cinated  at  the   self  to  be  perfectly  satisfied.    The  surgeon  came  to  the 

MnslTand  *   Parish  for  that  purpose,  but  the  overseer  refused  to  allow 

refuses  to  fulfil  him  to  vaccinate  any  of  the  poor  on  the  parish  account. 

ment!^tbe'       After  this  the  infection  spread,  and  a  large  proportion  of 

Court  will  not  the  poor  in  the  parish  had  the  disorder.   The  resolution  to 
grant  a  cnmi-  .  "^  '%%     c 

nal  informa-     vaccmate  the  poor  took  place  when  only  one  boy  was  ill  of 

b?m- dihoueh  ^®  disorder;  since  then  many  had  died  of  it,  and  several 

in  conse-         others  had  suffered  very  severely. 

quence  of  his 

conduct,  the 

infection  of  Campbell,  A.  G.,  in  support  of  the  motion.    The  duty  of 

the  small-pox  ''         .  ,.  ,  ,  ...    .  • 

has  spread  and  8°  overseer  is  to  reueve  the  poor,  and  if  the  overseer  does 

many  of  the     ^^^  furnish  them  with  relief,  he  is  liable  to  be  called  on  to 

poor  have  ' 

died.  answer  for  his  neglect  of  duty.    There  can  be  no  doubt 

that  it  was  the  imperative  duty  of  the  overseer  to  provide 
against  this  malady.  It  is  a  disease  which,  if  taken  in  its  na- 
tural form,  and  allowed  to  spread,  is  attended  with  the  most 
dreadful  consequences,  but  which  may  be  guarded  against 
by  inoculation  or  vaccination.  The  overseer  was  fully 
aware  of  the  probable  consequences  of  this  dreadful  malady. 
If  he  had  allowed  a  reasonable  sum  to  vaccinate  the  poor, 
these  unfortunate  circumstances  would  not  have  happened. 
It  was  a  gross  breach  of  his  duty.  If  the  poor  are  neglected 
in  this  way,  complaints  may  naturally  be  expected  from 
them,  but  they  will  not  complain  if  they  find  that  those  in 
whose  hands  the  constitution  has  placed  the  means  of 
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affording  them  relief  and  protection,  exercise  that  power        lass. 
to  provide  for  their  wants  and  necessities* 


AVONTMOUS. 


Lord  Denman,  C.  J. —  These  circumstances  are  ex- 
tremely unfortunate.  No  doubt  the  overseer  exercised  a 
feiy  unsound  discretion.  If  he  had  abided  by  the  opinion 
be  had  originally  formed,  and  the  agreement  he  had  made^ 
these  consequences  might  have  been  prevented.  But,  before 
we  can  grant  a  rule  nisi  for  a  criminal  information  against  a 
public  officer,  we  must  see  plainly  and  clearly  that  the  duty 
which  he  is  charged  with  neglecting  is  by  law  cast  upon  him. 
It  is  true,  that  by  law  an  overseer  must  provide  necessaries 
and  relief  for  the  poor,  but  is  he  bound  to  taike  precauttonary 
mefftirres  of  this  kind?  It  is  beyond  question  that,  if  he  had 
provided  them,  the  poor  would  not  have  been  bound  to 
tubmii  to  any  operations  of  this  sort.  If  the  legal  duty  of 
the  overseer  had  been  clear,  the  unfortunate  consequences 
which  have  followed  the  omission  of  the  performance  of 
that  duty  would  have  shewn  a  case  of  gross  neglect,  which 
would  have  called  for  the  exercise  of  the  power  of  this 
Court :  But  the  first  step  in  the  case  is  not  made  out  to 
my  satisfaction,  and  I  am  therefore  of  opinion  that  the 
rule  must  be  refused. 

LiTTLBDALE,  J. — ^The  office  of  overseer  is  a  statutory 
office,  and  the  duties  of  an  overseer  are  pointed  out  by  act 
of  parliament.  There  is  no  statute  which  casts  on  an  over- 
seer this  duty,  and  it  does  not  arise  out  of  the  nature  of  his 
employment.  If  it  did  we  might  interfere.  The  poor 
might  refuse  to  run  the  risk  of  any  operation. 

Patteson,  J.  and  Williams,  J.  concurred. 

Rule  refused. 
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Vivian  t;.  Jenkins  and  another. 

L^r^Sii  Trespass.    The  first  count  of  the  declaration  (which 

lis  in  respect    was  entitled  10th  December,  1633,)  stated  that  the  defend- 

of  severararti-  ^^>  ^°  ^^^  ^^  J^'ji  iSSS,  broke  and  entered  a  certain  close 

des,  a  plea       and  mine  of  the  plaintiff,  called  Wheal  Mines,  otherwise 
justifying  the  .  *_  r»       i        •      i  e  r-* 

nmoval,  quia   &c«  oc.,  situate  at  Perran-Zabuloe,  m  the  county  of  Uom* 

damage  fea-     ^^j^  ^^^  broke  to  pieces,  damaged,  and  destroyed  ten 

a  several  plea   windlasses,  ten  shafts,  and  one  hundred  instruments  and 

McTartkle      Articles  of  machinery  and  tackle  used  and  employed  in  and 

and  the  plain-  about  the  working  of  the  said  mine,  and  spoiled  and  de« 

severally.         stroyed  all  the  shafts,  levels,  and  works  in  the  said  mbe. 

Thus  the      and  (hereby  wholly  prevented  the  plaintiff  from  continuing 

traverse  the     to  work  his  said  mine,  and  from  using  and  enjoying  the 

justi6cation  as  ,^„g  ^^  ^    ^^^ 

to  one  arUcle,  ^ 

and  as  to  ano-      The  second  count  Stated,  that  the  defendants  damaged  and 

reply  cxolss.     <*^*troyed  certain  goods  and  chattels  of  the  plaintiff,  to  wit. 

So,  if  the    ten    other  windlasses,  and  also  seized,  took,  and  carried 

SieTrimoval  of  ^^^J  certain  other  goods  and  chattels  of  the  plamtiff,  to  wit, 

goods  of  a  81-    ten  other  windlasses,  and  converted  and  disposed  of  the 

milar  descnp*  .  '^ 

tion  enume-     same  to  their  own  use. 

rated  in  differ-      j^^  jjjj^j  ^^^^j  gj^t^j  ^^^j  ^^^  defendants  broke  and  en- 

ent  counts,  if  '  ^  ^ 

the  identity  of  tered  four  other  closes  of  the  plaintiff,  situate  in  the  county 

Z^rZ     Of  Cornwall. 

counu  he  not       The  pleas  were  entitled  3d  February,  1834. 

plidntiffmay        '^^e  third  plea  was  in  substance  as  follows:  as  to  the 

repl^  severally  breaking  and  entering  the  close  in  the  said  first  count  men- 
in  respect  o»        .         ,         ,  .        ,  . 

the  articles  in  tioned,  and  m  which  8cc.;  and  as  to  the  breakmgand  enter* 
each  count. 

The  insufficiency  of  one  ofsuchsecftona/ replications,  demurred  to  for  duplicity  in  put** 
ting  in  issue  the  whole  plea  by  a  traverse  absque  tali  caus&,  where  in  respect  of  matter 
of  title  disclosed  by  the  defendants,  the  plaintiff  should  have  put  in  issue  a  portion  only 
of  the  plea  by  traversing  absque  reiiduo  caussB,  does  not  affect  tlie  validity  of  the  other 
replications  to  the  same  plea. 

Where  in  trespass  de  bonis  asportatis  the  defendant  justifies  quia  damage  feasant, 
and  the  plaintiff  replies  excess,  such  replication,  if  filed  before  Easter  term,  1834, 
(when  the  rules  of  Ii.  4  TV,  4,  came  into  operation,)  should  conclude  with  a  prayer  of 
judgment. 


n  trespass  quare  clansum  fregit,  the  defendant  sets  out  a  possessory  title  in  A,  B,, 
^ving  colour  to  the  plaintiff,  and  justifies  as  servant  o?  A.  JB.,  and  the  plaintiff  puts  the 
whole  plea  in  issue,  by  replying  de  injurift  8u&  propria,  absque  tali  caus&: — Such  replica- 
tion is  had  for  duplicity. 
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ing  the  four  closes  in  the  last  count  mentioned^  and  in        IBSS. 
nhich  &c.y  and  breaking  to  pieces,  damaging,  and  destroy-      ^^^^ 
iDg  the  windlasses,  shafts,  instruments,  and  articles  of  ma-  «. 

ehinery  and  tackle  in  the  first  count  mentioned ;  and  as  to  J^""* 
breaking,  damaging,  and  destroying  the  goods  and  chattels 
in  the  second  count  mentioned,  and  seizing,  taking,  carrying 
away,  converting,  and  disposing  of  tbe  same,  as  in  that  count 
is  mentioned,  the  defendants  say,  that  the  said  close  in  the 
first  coant  mentioned,  and  in  which  &c.,  and  the  said  four 
cloiea  in  the  last  count  mentioned,  and  in  which  8cc.  now 
are,  and  at  the  several  times  when  &c.  respectively  were 
cme  and  the  same  close,  and  not  other  or  diflFerent  closes } 
that  before  any  of  the  said  times  when  &c.,  to  wit,  on  &c. 
His  Royal  Highness  George  Augustus  Frederickj  Prince  of 
Wales,  Duke  of  Cornwall^  was  seised  in  his  demesne  as  of 
fee,  in  right  of  bis  dukedom,  of  and  in  the  said  close  in 
which  8u:.,  and  being  so  thereof  seised,  afterwards  and  be- 
fore any  of  the  said  times  when  &c.  by  his  indenture,  sealed 
with  his  seal,  and  made  between  the  said  duke  and  one 
Edward  Smith,  and  in  due  manner  inrolled(a)  of  record  in 
tbe  proper  office  of  the  Duchy  of  Cornwall,  and  now  shewn 
to  the  Court  here,  demised  the  close  in  which  &c.,  to  Smith, 
habendum  to  Smith,  his  executors,  administrators,  and 
assigns,  from  the  i5th  August,  1810,  for  a  certain  term, 
whereof  divers,  to  wit,  70  years  are  still  unexpired.  The 
entry  of  Smth,  his  death,  his  will,  and  a  bequest  therein  of 
the  term  to  his  daughter  Mary,  the  wife  of  Henry  Crease, 
the  appointment  of  Mary  as  executrix,  the  proof  of  the 
will  by  Mary,  and  her  assent  and  election  to  take  the  be<^ 
quest,  and  the  entry  of  Henry  Crease  into  the  close,  were 
severally  stated.  The  plea  then  proceeded  thus : — and  the 
said  Henry  and  Mary  his  wife,  being  so  possessed,  the 
plaintiff  claiming  title  to  the  said  close  m  which  8cc.,  with 
tbe  appurtenances,  under  colour  of  a  certain  charter  of  de« 
mise,  pretended  to  be  made  thereof  to  him  by  the  said  duke 

(a)  As  to  the  inrolment  of  duchy  leases,  vide  3  Mann.  &  Ryl. 
tti,  S18,  in  RoKft  V.  Brmtoru 
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for  the  tenn  of  hb  life,  before  the  making  of  the  said  de- 
iniae  to  the  said  Edward  Smith,  whereas  nothing  of  or  in 
the  said  close  in  which  &c.y  ever  passed  by  virtue  of  that 
cliarter,  afterwards  and  before  any  of  the  said  times  when 
&c.,  and  during,  the  continuance  of  the  said  term,  to  wit, 
at  the  several  times  when  &c.,  entered  upon  the  said  close 
ill  which  &c.,  with  the  appurtenances,  and  was  thereof 
possessed ;  and  thereupon  the  defendants,  as  servants  of 
the  said  Henry  and  Mary,  and  by  their  command,  at  the 
said  several  times  when  &c.,  broke  and  entered  the  said 
close  in  which  &c.,  in  and  upon  the  said  plaintiff's  posses* 
sion  thereof,  as  being  the  close  of  the  said  Henry  ^nA  Mary 
as  aforesaid ;  and  because  the  said  windlasses,  shafts,  in* 
struments,  and  articles  of  machmery  and  tackle  in  the  said 
first  count  mentioned,  and  the  said  goods  and  chattels  in 
the  said  second  count  mentioned,  before  and  at  the  said 
times  when  &c.  had  been  wrongfully  put  and  placed,  and 
were  at  those  times  remaining  and  being  in  and  upon  the 
said  close  in  which  &c,,  and  incumbering  the  same,  the 
defendants,  as  servants  of  the  said  Henry  and  Mary,  and  by 
their  command,  in  order  to  remove  the  said  incumbrances 
from  and  out  of  the  said  close  in  which  &c,,  a  little  broke 
to  pieces,  damaged,  and  destroyed  the  said  windlasses,  shafts, 
instruments,  and  articles  of  machinery  and  tackle,  and  took 
and  carried  away  the  same  goods  and  chattels  from  and  out 
of  the  said  close,  to  a  small  and  convenient  distance,  and 
there  left  the  same  for  the  plaintiff. 

Fourth  plea,  as  to  breaking  to  pieces,  damaging,  and  de« 
stroying  the  goods  and  chattels  in  the  said  second  count  men- 
tioDe4,  and  as  to  seizing,  taking,  and  carrying  away  the  said 
other  goods  and  chattels  in  that  count  respectively  men- 
tioned, and  coDvertmg  and  disposmg  of  the  same  as  therein 
mentioned, — that  before  and  at  the  said  several  times  when 
Sec.,  die  defendant  Richard  Jenkins  was  lawfully  possessed 
of  a  certain  close  and  mine  situate  in  the  county  aforesaid, 
and  because  the  said  goods  and  chattels  in  the  said  second 
count  moitioned  were  vrrongfiilly  in  and  upmi  the  said 
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close  and  mine,  encumbering  the  same,  and  doing  damage 
there  to  the  defendant  Richard  Jenkins,  he  the  said  de- 
fendant Richard  Jenkins,  in  his  own  right,  and  the  defendant 
Joseph  Oakes,  as  the  servant  of  the  said  Richard  Jenkins,  and 
by  big  command,  at  the  said  time  when  &c.,  seized,  took, 
and  carried  away  the  said  goods  and  chattels  from  and  out 
of  the  close  and  mine  last  aforesaid,  to  a  small  and  conve- 
nient distance,  to  wit,  in  the  county  aforesaid,  and  there  left 
the  same  for  the  plaintiff. 

The  replication  was  entitled  11  th  March,  1834;  and  as 
to  the  third  plea,  the  plaintiff,  after  protesting  that  the  Duke 
of  Cornwall  was  not  seised,  proceeded  as  follows : 

''For  replication  to  so  much  of  that  plea  as  relates  to  the 
said  trespasses  in  the  said  first  and  third  counts  mentioned, 
the  plaintiff  says  that  the  said  duke  did  not  demise  unto  the 
said  Edward  Smith  as  in  that  plea  alleged;  and  this  the 
plaintiff  prays  may  be  inquired  of  by  the  country. 

And  the  plaintiff  for  replication  to  so  much  of  that  plea 
as  relates  to  the  trespasses  to  a  certain  part  of  the  said 
goods  and  chattels  in  the  said  second  count  mentioned,  to 
wit,  one  windlass,  two  buckets,  and  ten  pieces  of  timber, 
says,  that  the  defendants,  at  the  said  times  when  &c.,  of 
their  own  wrong,  and  without  the  cause  (a)  by  them  in  that 
plea  alleged,  committed  the  several  trespasses  to  the  said 
part  of  the  said  goods  and  chattels  in  the  said  second  count 
mentioned,  in  manner  and  form  as  in  that  count  is  alleged ; 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
country  8cc. 

And  the  plaintiff,  for  replication  to  so  much  of  that  plea 
as  relates  to  the  trespasses  to  a  certain  other  part  of  the 
said  goods  and  chattels  in  the  said  second  count  mentioned, 
to  wit,  forty  pieces  of  timber,  forty  planks  of  wood,  ten 
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(a)  As  the  protestation  over- 
rides this  part  of  the  replication 
as  well  as  the  preceding  part  ap- 
pfied  to  the  first  and  third  counts, 
it  seems  to  be  informal  and  re- 
pngDant    to    traverse    the   whole 

VOL.  T. 


cause  of  justification ;  as  such  a 
traverse  involves  a  denial  of  the 
seisin  of  the  Duke  €f  Cornwall, 
which  seisin  the  plaintifl^  by  his 
protestation,  hsajbr  tkepwrpotes  of 
tMs  action  admitted.   Vide  anie. 
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planks  of  timber,  and  one  windlass,  says,  that  the  defend- 
ants, at  the  said  times  when  &c.,  with  greater  force  and 
violence  than  was  necessary  for  the  removing  in  that  plea 
mentioned,  took  and  carried  away  the  said  last-mentioned 
goods  and  chattels,  and  thereby  did  unnecessary  damage  to 
the  plaintiff,  and  wrongfully  and  unnecessarily  broke  to 
pieces,  damaged,  and  destroyed  the  said  last-mentioned 
goods  and  chattels ;  and  this  the  plaintiff  is  ready  to  verify 
&c." 

Replication  as  to  4th  plea. — ^*  That  as  to  a  certain  part 
of  the  said  goods  and  chattels  in  that  plea  mentioned,  lo  wit, 
one  windlass,  two  buckets,  and  ten  pieces  of  timber,  the 
defendants,  of  their  own  wrong,  and  without  the  cause  by 
them  in  that  plea  alleged,  committed  the  several  trespasses 
to  the  said  last-mentioned  part  of  the  said  goods  and  cbat> 
tels  in  the  said  second  count  mentioned,  in  manner  and 
form  as  in  that  count  is  alleged;  and  this  the  plaintiff  prays 
may  be  inquired  of  by  the  country  8cc.  And  the  plaintiff, 
for  replication  to  so  much  of  that  plea  as  relates  to  a  cer-* 
tain  other  part  of  the  said  goods  in  the  said  second  count 
mentioned,  to  wit,  forty  pieces  of  timber,  ten  planks  of 
wood,  ten  planks  of  timber,  and  one  windlkss,  says,  that  the 
defendants,  at  the  said  times  when  &c.,  with  greater  force 
and  violence  than  was  necessary  for  the  removing  in  that 
plea  mentioned,  took  and  carried  away  the  said  last-men- 
tioned goods  and  chattels,  and  thereby  did  unnecessary  da-o 
mage  to  the  plaintiff,  and  wrongfully  and  unnecessarily 
broke  to  pieces,  damaged,  and  destroyed  the  said  last^men-^ 
tioned  goods  and  chattels ;  and  this  the  plaintiff  is  ready  to 
verify,  &c." 

Special  demurrer  to  the  replications  to  the  third  and  fourth 
pleas. 

The  causes  of  demurrer  to  the  replication  to  the  third 
plea  were  as  follows: — For  that  the  said  replication  does 
not  offer  any  single  or  material  issue  on  or  in  respect  of  any 
of  the  matters  stated  and  set  forth  in  the  third  plea;  that 
the  replication  is  double,  and  offers  to  put  in  issue  several 
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distinct  and  issuable  propositions  in  this,  (to  wit,)  that  the  said 
replication  states  that  the  said  duke  did  not  demise  unto  the 
nid  Edward  Smith,  as  alleged  in  the  third  plea;  and  also 
ss  to  so  much  of  the  said  plea  as  relates  to  the  supposed 
trespasses  to  one  windlass,  two  buckets,  and  ten  pieces 
of  timber,  the  said  replication  avers  that  the  defendants, 
of  their  own  wrong  and  without  the  cause  in  that  plea 
alleged,  committed  the  supposed  trespasses,  and  thereby 
the  said  replication  puts  in  issue  the  seisin  of  the  said  duke 
of  the  said  close  in  which  &c.,  the  making  of  the  demise  to 
Edsard  Smith,  the  making  of  the  will  by  the  said  Edward 
Smith,  and  his  death,  that  the  said  Mary  was  his  execu- 
trix, and  that  she  proved  the  said  will,  and  elected  to  take 
the  said  term  as  legatee,  and  that  the  said  Henry  and 
Mary  became  possessed  of  the  said  close,  and  that  the 
defendants,  as  their  servants,  and  by  their  command,  did 
the  acts  justified  in-  and  by  the  said  third  plea ;  and  also 
that  the  said  replication  to  so  much  of  the  plea  as  relates 
to  the  supposed  trespasses  to  the  said  forty  pieces  of  tim- 
ber, forty  planks  of  wood,  ten  planks  of  timber,  and  one 
windlass,  states  that  the  defendants,  with  greater  force 
and  violence  than  was  necessary  for  the  removing  in  that 
plea  mentioned,  took  and  carried  away  the  said  goods  and 
chattels,  and  thereby  did  unnecessary  damage  to  the  plain- 
tiff, and  wrongfully  and  unnecessarily  broke  to  pieces, 
damaged  and  destroyed  the  said  last-mentioned  goods  and 
chattels;  and  also  for  that  the  said  replication  to  so  much 
of  the  said  plea  as  last  mentioned,  does  not  conclude  with 
a  proper  prajer  of  judgment,  and  has  not  any  apt  or  proper 
conclusion,  according  to  the  rules  of  law  and  pleading;  and 
also  for  that  the  said  replication  does  not  tender  or  take 
any  single  issue  upon  or  in  respect  of  any  of  the  matters 
alleged  in  the  said  third  plea. 

The  causes  of  demurrer  stated  to  the  replication  to  the 
fourth  plea  were  as  follows : — That  the  said  replication  is 
double,  and  offers  to  put  in  issue  several  distinct  and  issu-* 
able  propositions,  instead  of  *one  single  and  issuable  propo- 
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18S5.        sition  only, — ^in  this,  to  wit,  that  the  said  last-mentioned 
'^^'^      replication  avers,  as  to  part  of  the  goods  and  chattels  therein 
9,  mentioned,  that  the  defendants,  of  their  own  wrong,  and 

JsMKiifs.  without  the  cause  in  the  fourth  plea  alleged,  committed  the 
supposed  trespasses  to  the  said  last-mentioned  goods  tind 
chattels ;  and  as  to  the  other  part  of  the  said  goods  and 
chattels  in  the  fourth  plea  mentioned,  that  the  defendants, 
with  greater  force  and  violence  than  was  necessary  for  the 
removing  in  the  fourth  plea  mentioned,  took  and  carried 
away  the  said  goods  and  chattels,  and  wrongfully  and  unne- 
cessarily broke  to  pieces,  damaged  and  destroyed  the  same; 
and  also  that  the  same  replication  puts  in  issue  the  fact  that 
the  defendant  Joseph  was  the  servant,  and  acted  by  the  com- 
mand of  the  defendant  Richard,  as  stated  in  the  said  fourth 
plea;  and  also  for  that  the  said  replication,  as  to  the  said 
last  mentioned  goods  and  chattels  does  not  conclude  with 
any  proper  prayer  of  judgment,  and  has  not  any  proper  or 
formal  conclusion  according  to  the  rules  of  law  and  plead- 
ing.   Joinder  in  demurrer,  (entitled  19th  July,  1834.) 

Firat  point:  <Bi///,  in  support  of  the  demurrer.     These  replications 

Separability  of  ^j^  ^  novel  attempt  to  reply  double,  and  also  to  reply  by 
plea,  in  a  re-  separate  replications  to  different  parts  of  a  plea.  The  ob- 
plication.  jections  to  this  mode  of  pleading  are  particularly  pointed 
out  in  the  special  causes  of  demurrer;  and  it  may  be  ob- 
served at  the  outset,  that  the  course  adopted  by  the  plaintiff 
is  not  sanctioned  by  the  precedents  or  by  any  decided  cases 
upon  pleading.  The  third  plea  is  to  the  whole  declaration; 
it  identifies  the  closes  iu  the  first  and  third  counts  as  being 
one  close  only,  and  after  deducing  title  to  the  close  from 
the  Duke  of  Cornwall,  avers  that  the  goods  in  the  first 
count,  and  also  the  goods  in  the  second  count,  were  wrong- 
fully incumbering  the  close,  and  therefore  the  defendants, 
as  the  servants  of  the  owner  of  it,  removed  them.  This 
plea  is  in  the  usual  and  well  established  form.  The  repli- 
cation to  this  plea  professes,  in  the  commencement  of  it,  to 
be  an  answer  to  the  whole  plea ;  and  it  is  then  divided  into 
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three  parte ;  one  part  as  to  so  much  of  the  plea  as  relates 

to  the  trespasses  in  the  first  and  last  counts ;  the  second,  as 

to  so  much  of  it  as  relates  to  a  part  of  the  trespasses  in  the 

second  count ;  and  the  third  part,  as  to  so  much  of  the  plea 

as  relates  to  the  residue  of  the  trespasses  in  the  second  ffc?**?  R?*"'- 

.      .  .    l^e  injuna. 

count     NoWy  taking  this  as  one  replication  to  the  plea,  it 

is  clearly  bad,  as  putting  in  issue  the  seisin  in  fee  of  the 
Duke,  the  lease  to  Smith,  the  will  of  Smiih,  the  allegation 
that  the  goods  in  the  first  and  second  counts  were  incum- 
bering the  close,  and  also  the  other  allegations  in  the  plea ; 
and»  in  addition  to  this,  one  part  of  the  replication  states 
that  the  defendants  used  more  force  and  violence  than  was 
necessary  for  the  removal  of  part  of  the  goods.  This  repli- 
cation comes  within  the  second  resolution  in  Crogate*% 
case  (a),  which  establishes  that  where  an  interest  in  land  or 
common,  or  rent  out  of,  or  way  over,  land,  is  claimed,  de 
injurift  is  no  plea.  To  the  same  effect  is  Hooker  v.  Nye{b), 
where  the  plea  claimed  an  interest  in  land,  and  de  injuria 
was  held  bad  on  general  demurrer.  WhUe  v.  Stubbs^c)  is 
very  like  the  present  case.  That  was  an  action  of  trespass 
for  breaking  a  chamber,  and  taking  away  goods :  The  defend- 
ant pleaded  to  all,  except  the  taking  of  the  goods,  not  guilty; 
and  as  to  the  taking  of  the  goods,  he  justified  that  before 
the  time  of  the  trespass  one  Nn  was  seised  in  fee  of  the 
aud  dwelling-house,  whereof  the  said  chamber  was  parcel, 
and  being  so  seised,  demised  the  dwelling-house  to  one  B* 
for  a  year  next  after  the  feast  of  St.  John  the  Baptist  {d),  in 
the  £Oth  year  aforesaid,  who  afterwards,  on  the  20th  day  of 
June,  in  the  20th  year  aforesaid,  assigned  his  interest  to  the 
defendant;  by  virtue  of  which  he  entered  and  was  possessed, 
and  being  so  possessed,  afterwards,  to  wit,  on  &c«  demised 
the  said  chamber  in  which,  &c.  to  the  plaintiff;  habendum 
for  a  quarter  of  a  year  then  next  following;  by  force  of 
which  demise  the  plaintiff  entered  and  was  possessed :  and 
that  the  term  of  the  said  plaintiff  of  and  in  the  said  cham- 

(a)  8  Co.  Rep.  66  b.  (c)  2  Saund.  294. 

(/')  1  Crompt.,  Mees.  &  Rose.  258.      (d)  24th  June. 
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her,  with  the  appurtenances  in  which  8cc.  ended  on  &c., 
and  that  the  said  goods  and  chattels  justified  to  be  taken 
away,  after  the  end  of  the  said  term  of  the  said  plaintiff, 
to  wit,  on  &c.,  were  in  the  said  chamber,  in  which  &c., 
doing  damage  there;  wherefore  the  defendant  afterwards,  to 
wit,  on  8cc.  aforesaid,  took  and  carried  away  the  said  goods 
and  chattels.  The  plaintiff  replied  de  injuria  generally, 
which  was  held  to  be  a  bad  replication.  Selby  v.  Bar- 
dons  {a),  which  has  been  confirmed,  may  be  cited  on  the 
other  side ;  but  that  case  is  no  authority  for  the  plaintiff. 
It  does  not  come  within  the  rule  in  the  second  resolution  of 
Crogaie^s  case,  and  decides  that  where  several  matters 
make  one  defence  (in  cases  not  falling  within  the  rule 
referred  to),  de  injurii  is  a  good  replication.  A  great 
number  of  authorities  are  reviewed  in  the  judgment  of  the 
Court  in  Selby  v.  Bardons:  therefore  it  is  not  necessary 
more  particularly  to  refer  to  them. 

Then,  besides  the  replication  of  de  injurift,  the  plaintiff 
has  replied  excess  to  the  third  plea ;  and  this  is  contrary  to 
the  rules  of  pleading:  Cheasley  v.  Barnes{b),  Franks  v. 
Morris  {c),  was  trespass  for  an  assault  and  battery  on  a  given 
day:  Plea,  son  assault:  Replication,  de  injurii^:  New  as- 
signment,  that  more  force  than  was  necessary  was  used  in 
the  defence :  demurrer  for  the  same  causes  as  in  Checuley  v. 
Barnes;  and  after  decision  in  that  case  the  argument  for  the 
plaintiff  in  Franks  v.  Morris  was  abandoned.  If  the  excess  in 
that  case  could  not  be  new-assigned,  it  cannot  be  replied  in 
conjunction  with  another  replication,  which  goes  to  the 
whole  plea;  and  in  this  case,  if  the  plaintiff  were  to  succeed 
upon  either  of  the  issues  raised  by  the  other  replications, 
he  would  be  entitled  to  judgment  on  the  whole  plea  gene* 
rally.  The  replication  of  excess  is  pleaded  as  to  a  part  of 
the  plea  which  applies  to  the  second  count.  That  count  is 
for  trespass  to  personal  property  only ;  and  the  rule  of  plead- 
ing is  well  settled,  that  to  a  plea  justifying  such  a  trespass 


(a)    3  Bam.  &   Adol. 
Crompt.  &  Mees.  500. 


«;   1 


(b)  10  East,  rS. 

(c)  Ibid.  Qf. 
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the  plaintiff  cannot  reply  to  the  justification  and  also  new-        i8S5. 
assign  (a).     Nothing  turns  upon  the  form  in  which  the  ex- 
cess 18  pleaded  in  this  case,  because  excess  is  always  iu 
effect  a  new  assignment. 

The  fourth  plea  is  confined  to  the  second  count,  and  the 
objections  to  the  replication  to  this  plea  will  be  determined 
by  the  decision  of  the  Court  on  those  to  the  third  plea. 

But  there  is  also  an  objection  that  a  part  of  the  replication  Foarth  point: 

to  each  of  the  pleas  which  introduces  new  matter,  (i.  e.  the  0™*»»*o"  °^ 
^  '  ^  prayer  of  J  udg- 

excess)  does  not  conclude  with  a  prayer  of  judgment.  The  ment. 
demurrer  was  filed  before  Easter  term,  on  the  first  day  of 
which  the  New  Rules  (6)  came  into  force, — and  indeed,  un- 
der those  rules,  where  a  replication  is  to  a  part  of  a  plea 
only,  a  prayer  of  judgment  is  necessary  (c).  By  the  old  rules 
of  pleading,  the  omission  of  a  prayer  of  judgment  was  a 
ground  of  special  demurrer,  though  aided  by  statute  in  case 
of  general  demurrer;  £5  JEliz.,  and  4  &  5  Ann,  In  all  the  old 
books  of  entries,  the  replication  concludes  with  a  prayer  of 
judgment,  according  to  the  nature  of  the  action ;  and  in 
Ckiiiys  and  Siephtn'%  Treatises  on  Pleading  ((/),  it  is  put 
that  a  prayer  of  judgment  is  necessary,  though  it  is  suflUcient 
to  pray  judgment  generally,  without  pointing  to  the  apprO' 
/^riVi/e  judgment.  In  Bonner  v.  Hall{e),  it  was  held  that  a 
replication  praying  a  judgment  which  the  Court  cannot 
giTe,  occasion  a  discontinuance.  Penred  v.  C/iambers(f), 
Barnes  ▼.  Gladman  (g),  Pitt  v.  Knight  (A),  Dowsland  v. 
Tkompson{i), 

Dampier,   contriL      The   objection   that   there   is   not  Foartb  poinCr 
a   proper    prayer   of  judgment   is    too   late.      Freeman 
▼•  Mojfes{k);  Short  ▼•  Cofin{t).     But  assuming  that  the 
objection  may  now  be  taken,  no  prayer  of  judgment  is 

(b)  1  Wms.  Sannd.  299  a.  (g)  2  Levinz,  19. 

{b)  ^ii/f,iii.l.  (A)  1  Saund.  96  b,  97;   Com. 

\c)  Vide  ante,  iv.  505.  Dif^.  tU.  Pteadcr,  (F.  5.) 

(d)  1  Chit.  Plead. 680, 5th  edit.;  (i)  9  W.  Bla.  910. 

Sfepb.PJead.  399,400,  3rd  edit.  (k)  Ante,  iii.  883;  1  Adol.  S& 

(e)  1  Lord  Raym.  338.  Ellis,  338. 

(/)  Cro.  Eiix.  256.  (/)  5  Burr.  2730. 
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1835.  necessary.  The  declaration  prays  for  damages.  The 
plea  denies  the  action.  The  replication  affirms  that  the 
plaintiiF  should  have  his  action  for  damages:  that  is  with- 
out adding  a  prayer  for  judgment.  There  are  several  in* 
stances  where  a  party  has  judgment,  without  any  prayer 
for  judgment;  for  example, — if  there  is  no  plea,  and  judg- 
ment is  given  for  the  plaintiff; — if  an  issue  of  fact  on  the 
plea  be  found  for  the  plaintiff^  who  has  merely  added  a 
similiter,  he  shall  have  judgment  without  any  prayer.  The 
omission  complained  of  is  of  unnecessary  form,  and  if  the 
stats.  27  Eliz.  c.  5,  and  4  Ann.  c.  16,  do  not  apply  to  it,  a 
special  demurrer  will  not  make  it  a  cause  of  demurrer. 
Such  an  omission  before  those  statutes  would  not  have 
been  cause  of  error,  and  therefore  is  not  within  them. 
Dive  v.  Mamngluim{a),  which  occurred  in  the  time  of  Ed. 
VI.,  shews  that  an  irregular  conclusion  was  not  error.  In 
PiU  V.  Knight  (b),  it  was  objected  that  no  damages  were 
prayed,  and  it  was  held  that  the  omission  of  the  praying  of 
damages  was  cured  by  the  statute  of  general  demurrer,  the 
27  Eliz.  c.  5.  In  2  Lev.  IQ,  it  was  held,  that,  though  a 
like  omission  was  specially  demurred  to,  yet  that  the  plea 
was  not  bad.  Hence  such  an  omission  is  not  within  27  Eliz., 
for  if  it  were,  a  special  demurrer  would  have  touched  it* 
''  Many  forms''  of  words,  were  once  substance,  as  giving  the 
Court  jurisdiction  ;— for  example,  the  words  '*  against  the 
peace,"  "  in  custody,"  &c. ;  or  words  which  tendered  a 
trial,  or  offered  the  other  side  his  due  advantage,  wliich  are 
now  unnecessary,  and  the  omission  of  which  is  immaterial. 
This  prayer  of  judgment  is  not  necessary*  The  Court 
may  give  judgment  as  the  Court  has  given  it  in  cases 
where  an  improper  judgment  has  been  prayed  ;  Rex  v* 
Taylor{c);  Gardner  v.  Jessop{d).  The  judgment  is  the 
act  of  the  Court,  with  which  the  party  has  nothing  to  do. 
Bonner  v.  Hall\  Bowen  v.  Shapcott  (e).    But  if  it  be  neces- 

(fl)  Plowd.  66.  (i)  s  Wils.  4«. 

(b)  1  Saond.  97.  (e)  1  East,  54«. 

(e)  S  Barn,  fc  Cressw.  512. 
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sary  to  have  a  prayer  of  judgment^  the  **  iic"  will  be  pre* 
samed  to  contain  and  refer  to  it;  Sayer  v.  Pocock^a).  In 
Penred  v.  Chambers,  which  was  cited  on  the  other  side^ 
there  was  no  verification  or  prayer  of  judgment  in  the  plea. 

As  to  the  alleged  duplicity  of  the  replication.  The 
pleadings  are  in  effect  as  if  the  declaration  had  been^  Ist, 
for  a  trespass  to  real  property;  and  2dly,  for  a  trespass  to 
personal  property.  Though  a  plea  may  contain  a  fact  on 
the  issue  of  which  the  event  of  the  cause  may  depend,  the 
plaintiff  is  not  in  every  case  obliged  to  accept  such  issue. 
He  is  only  bound  to  avoid  taking  two  issues  on  the  plea,  on 
either  of  which  the  whole  of  the  plea  turns. 

Such  a  replication  is  like  one  at  common  law,  where  the 
defendant  has  pleaded  several  pleas  to  several  parts  of  the 
count.  The  replication  must  answer  every  plea,  else  there 
would  be  a  discontinuance  (6).  Consequently  there  may  be 
different  issues  and  different,  but  not  conflicting  Judgments. 

Webber  v.  TiviU{c)  and  Trueman  v.  Hurst  {d),  shew  that 
the  plaintiff  ought,  in  some  cases,  to  divide  the  replication, 
and  to  reply  '^  to  so  much  of  the  said  plea  as  attempted 
to  answer  the  first  count,  8cc.^  [Littledakf  J.  You  should 
call  it  a  replication  to  the  plea  so  far  as  it  answered  the 
first  count]  The  effect  is  the  same  in  whatever  form  of 
words  it  is  conceived.  In  Swinburne  v.  Ogk{e),  a  replica-* 
tion  dividing  the  goods  mentioned  in  the  declaration  and 
covered  by  the  plea,  was  held  not  to  be  bad,  for  that  in 
some  cases  the  replication  must  be  double.  Solomons  v« 
^^^{f)'  Dowslands.  Thompson  does  not  apply.  That 
was  a  case  of  a  plea  containing  more  than  one  answer  to  a 
declaration.  The  defendant  has  a  right  to  unite  (g)  the  two 
trespasses  under  one  justification,  and  consequently  the 
plaintiff  has  a  right  to  sever  them  in  his  reply,  or  he  will 
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(«)  Cowp.  40a. 

\h)  Com.  Dig.  Pleader,  (F  4); 
Djer,  182. 

(c)  8  Saund.  131  b. 

(d)  1  T.  R.  40. 

(e)  1  Latw.  240. 


{/)  1  East,  369. 

ig)  But  at  the  risk  of  a  special 
demarrer  for  duplicity,  if  he  allege 
that  the  trespasses  are  the  same^  and 
thereby  seeks  to  oast  the  plaintiff 
of  the  benefit  of  replying  severally. 
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be  deprived  of  a  rights  which  he  would  have  enjoyed,  had 
he  brought  two  actioosy  one  for  the  real,  the  other  for  the 
personal  trespass. 

In  this  case  the  plea  is  distinguished  according  to  the 
subject.  As  regards  the  trespass  to  the  realty :  possession  is 
no  answer,  for  the  plaintiff  has  the  possession ;  Com.  Dig. 
Pleader,  (E.21).  The  title  pleaded  applies  to  that  trespass, 
and  in  the  replication  that  title  is  specijicallt/  and  not  gene* 
rally  denied.  As  regards  the  personal  trespass  :  Title  with- 
out possession  is  no  answer :  possession  without  title  is 
enough.  Title  and  possession  is  superfluous.  If  the  de- 
fendant so  pleads,  and  the  plaintiflF  replies  generally  to  the 
possession^  and  the  title  be  traversed  generally  thereby,  it  is 
the  defendant's  fault  for  so  superfluously  pleading  his  title 
in  answer  to  a  personal  trespass ;  but  as  the  title  is  sur- 
plusage, it  seems  that  such  a  traverse  does  not  put  it  in 
issue.  That  which  has  been  said  shews  that  the  defendant 
sustains  no  prejudice  by  the  issue  on  de  injuria^.  Suppose 
the  plaintiff  had  brought  two  actions,  one  for  a  trespass  to 
the  realty,  the  other  for  the  personal  trespass.  In  the 
former,  the  defendant  must  have  pleaded  his  title,  and  the 
plaintiff  would  have  replied  non  dimisit.  If,  in  the  latter, 
the  defendant  had  pleaded  possession,  the  plaintiff  might 
have  replied  de  injuria.  The  defendant  cannot,  by  superflu- 
ously adding  a  title,  deprive  the  plaintiff  of  that  replication. 
A  defendant  is  not  prejudiced  by  the  plaintiff's  having  so  re- 
plied, and  if  the  plaintiff  cannot  so  reply,  plurality  of  actions 
will  be  the  consequence.  But  it  seems  that  the  title,  being 
only  inducement,  is  not  traversable ;  where  title  is  not  induce- 
ment, possession  is  not  enough.  Com.  Dig  Pleader,  (E.  2.). 
Hence  it  follows,  that  where  possession  is  enough,  title  is 
only  inducement,  laylor  v.  Eastwood  (a),  per  Lawrence,  J* 
The  injury  to  the  goods  is  collateral  to  the  title.  Searl  v. 
Bunion^b)  \  Langford  t.  Webber{c),    The  several  cases  which 


(d)  1  £ast^  218. 
lb)  S  Mod.  70. 


(c)  S  Mod.  133. 
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bave  been  cited  to  shew  that  de  injuria  generally  cannot  be         laas. 

replied,  may  be  distinguished;  for  wherever  title  is  neceir      ^**n*^^ 
iarily  f  leaded,  it  shall  not  be  generally  traversed;  this  e&«  ^^ 

plabs  much  of  the  ambiguity  in  the  cases.  White  v.  Jshkiws. 
&tuhbs(a)f  Cooper  v.  Monke(,b),  Hooker  v.  Nye{c),  were 
cases  of  trespass  to  the  realty,  to  which  possession  is  no 
plea;  title  was  there  the  nec^s^ary  justification  and  de  iujurift 
was  consequently  a  wrong  replication.  So  in  a]l  cases  of 
personal  trespass  ^'  where  defendant  pleads  in  destruction 
of  plaintiff's  title/'  Taylor  v.  Markhamid),  and  consequently 
shews  his  own  necessarily,  that  title  cannot  begenera/Zy  denied. 
So  where,  from  the  nature  of  the  defence^  title  and  not  pos* 
session  must  necessarily  be  pleaded  in  answer  to  an  action 
for  a  personal  trespass,  the  replication  of  de  injuria  is  bad ; 
Such  were  Crogate's  case{e),  Cockerill  v.  A7instrong{f'),  and 
those  in  Com.  Dig.  tit.  Pleader  (F.  21);  for  the  defendant 
in  those  cases  justified  under  a  right  of  common.  In  a  plea 
justifying  under  a  right  of  common,  the  defendant  must  set 
out  his  title,  1  Wms»  Saund,  346,  n.(2);  but  where  the  title  is 
mere  inducement,  the  genera]  replication  is  allowed.  Rast. 
£nt,  621.  Here,  as  to  the  second  count,  the  title  is  un- 
necessary, and  the  replication  is  therefore  good. 

As  to  the  replication  and  new  assignment  in  respect  of  First  point. 
the  goods.  The  goods  in  the  second  count  are  not  identic 
fied  as  the  chattels  in  the  first  count.  Where  the  plaintiff 
in  the  declaration  specifies  his  goods,  and  the  defendant  appa* 
rently  covers  all  by  his  justification,  the  plaintiff  may  reply 
as  above,  e.  g.  Trespass  for  ill-using  a  black  and  a  white 
horse : — Plea,  damage  feasant.  The  replication  may  say 
that  the  trespass  to  the  black  horse  was  ab  initio  a  tres- 
pass, and  that  the  trespass  to  the  white  horse  was  ex- 
cessive ;  and  if  it  be  said,  on  the  authority  of  Barnes  v. 
Hunt{g),  that  the  plaintiff  need  not  so  reply,  the  answer  is, 

(a)  2  Saund.  294.  2S4,  S.  C. 

lb)  WilJes,  52.  (e)  8  Co.  Rep.  6f  b. 

(c)  Suprd,  21.  (/)  Willcs,  99. 

(d)  YeJv.  1 57.  And  see  Cro.  Jac.  (g)  11  East,  451. 
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1835.  that  there  some  part  of  the  trespasses  was  justified;  but, 
in  the  case  supposed^  the  plaintiff  will  be  prejudiced ;  for 
if  he  goes  for  the  excess  only,  he  loses  his  damages  in  re- 
spect of  the  other  horse,  and  if  he  confines  his  replication 
to  the  original  trespass  to  that  other  horse,  he  loses  his  da- 
mages for  the  excess ;  for  there  can  be  no  second  action 
where  the  plaintiff  does  not  specify  his  goods  in  the  decla- 
ration, and  defendant  in  his  plea  apparently  covers  all. 
The  plaintiff  may  reply  as  above,  or  he  will  be  preju- 
diced,— e,  g.  trespass  for  ill-using  cattle;  plea,  damage  fea- 
sant;— replication  as  to  part,  a  black  horse,  de  injuria, — as 
to  other  part,  a  white  horse,  excess,  Cheadey  v.  Barnes  {a), 
was  one  trespass  to  the  realty;  Franks  v.  Morris(b)  was  one 
assault  This  action  is  for  destroying  plaintiff's  goods  on 
one  day,  but  as  a  defendant  can  destroy  twenty  parcels  of 
goods  in  as  many  places  and  for  as  many  reasons  in  one 
day,  those  cases  do  not  apply.  Unity  of  day  does  not  make 
unity  of  trespass. 

First  point.  Butt,  in  reply.    The  cases  cited  are  not  authorities  for 

the  mode  of  pleading  adopted  by  the  plaintiff.  The  repli- 
cation, though  split  into  parts,  must  be  taken  as  one  repli- 
cation to  each  of  the  pleas,  and  then  an  objection  to  any 
part  will  be  an  objection  to  the  whole.  The  pleas  are 
treated  as  if  they  were  divisible,  like  the  plea  of  set-off,  but 
that  plea  is  an  exception  to  the  rule  of  pleading,  the  diffe« 
rent  parts  of  such  a  plea  being  considered  as  different 
counts  in  the  same  declaration,  Dowsland  v.  Thompson{c). 
No  hardship  is  imposed  on  the  plaintiff  by  confining  him 
to  one  replication.  The  defendant  by  justifying  as  he  has 
done  has  laid  himself  open  to  an  issue  upon  any  part  of 
his  plea,  and  if  issue  were  taken  upon  any  fact,  and  he 
were  to  fail,  he  would  fail  on  his  plea  altogether;  for  ex^^ 
ample,  if  the  plaintiff  had  replied  (admitting  the  title)  de 
injuria  absque  residuo  causae,  the  defendant  would  have 

(a)  10  East,  73.  (e)  2  W.  Bla.  910;  1  Wma.  Sauad.  37,  n. 

{b)  10  East,  81,  n.  (a). 
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been  bound  to  prove  that  all  the  goods  were  in  the  close 
io  which,  &C.  encumberiog  it.  Sec,  and  if  he  failed  in  prov- 
ing this,  and  it  appeared  that  part  of  the  goods  were  taken 
elsewhere,  the  plaiotiff  would  be  entitled  to  a  verdict  and 
judgment  generally  on  his  replication.  But  suppose  that 
sll  the  replications  to  each  plea  are  allowed,  and  the  plain- 
tiff succeeds  on  one  and  fail  on  the  others,  how  is  the 
judgment  to  be  entered  according  to  the  rules  of  lawf  Had 
he  succeeded  on  the  one  part,  if  it  had  been  pleaded  alone, 
he  would  be  entitled  to  his  judgment  on  the  plea  generally, 
and  this  goes  to  shew  the  reason  of  the  rule  against  reply- 
ing double;  it  shews  that  it  is  not  necessary  for  a  plaintiff 
to  do  so  for  the  purpose  of  maintaining  his  action. 

The  cases  cited  to  shew  that  a  prayer  of  judgment  is  tin- 
necessary  only  go  to  this  extent — that  if  there  be  an  informal 
prayer,  the  Court  will  give  the  right  judgment ;  but  if  there 
be  no  prayer  at  all,  it  is  a  good  objection  on  special  de- 
murrer, Le  Bret  v.  Papillon(a). 

Cur,  adv.  vult. 

Lord  Den  MAN,  C.  J.,  now  delivered  the  judgment  of 
the  Court: — 

This  was  an  action  of  trespass.  In  his  first  count  the 
plaintiff  declared  that  the  defendant  broke  and  entered  the 
dose  of  the  plaintiff  called  Wheal-Mines,  &c.,  in  the  parish 
of  Perran-zabuloe,  in  the  county  of  Cornwall,  and  broke  to 
pieces,  damaged,  and  destroyed  the  windlasses,  shafts,  and 
machinery  employed  about  the  mines,  and  alleged  other 
trespasses,  whereby  the  plaintiff  was  prevented  from  work- 
mg  his  mines.  The  second  count  stated  that  the  defendants 
damaged  and  destroyed  certain  goods  and  chattels,  to  wit, 
windlasses,  and  seized,  took,  and  carried  away  other  goods 
and  chattels,  to  wit,  other  windlasses.  The  third  count 
averred  that  the  defendants  broke  and  entered  four  other 
unnamed  closes. 

The  defendants  pleaded  several  pleas;  the  third  is  as  to 
the  breaking  and  entering  the  close  in  the  first  count  men- 

(a)  4  East,  50«. 
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18S5.  tioned,  and  breaking  and  entering  the  four  closes  in  the 
last  count  mentioned,  and  breaking  to  pieces,  damaging, 
and  destroying  the  windlasses,  shafts,  and  machinery  in  the 
first  count  mentioned,  and  breaking,  damaging,  and  destroy- 
ing the  goods  and  chattels  in  the  second  count  mentioned, 
and  seising,  taking,  and  carrying  away  the  same ;  and  then 
it  avers  that  the  close  in  the  first  count,  and  the  four  closes 
in  the  last  count,  are  the  same,  but  there  is  no  averment  of 
the  identity  of  the  goods. 

It  then  alleges,  that  on  the  1st  August,  1815,  the  Duke 
of  Cornwall  was  seised  in  fee,  in  right  of  his  duchy,  of  the 
close  in  which,  8cc.  and  being  so  seised,  he  by  indenture  in- 
rolled  of  record  on  the  same  day  and  year  aforesaid,  de^ 
raised  the  close  in  which,  &c.  to  Edward  Smith  for  a  term 
of  which  seventy  years  are  unexpired;  that  by  virtue  of  the 
demise.  Smith  entered  and  was  possessed,  and  that  on  the 
4th  June,  18S0,  he  died,  having  first  made  his  will,  and 
given  the  term  to  his  daughter  Mary,  the  wife  of  Henry 
Crease,  and  made  her  executrix ;  that  she  proved  the  will, 
and  assented  to  the  bequest,  and  elected  to  take  the  term, 
and  that  she  and  her  husband  entered,  and  were  possessed 
of  the  close;  and  that  the  plaintiff,  claiming  title  to  the 
close  under  a  charter  of  demise  pretended  to  be  made  by 
the  Duke  of  Cornwall  for  the  term  of  his  life,  before  the 
demise  to  Smith,  whereas  nothing  passed  by  that  charter, 
entered  iqto  the  close  in  which,  &c.  and  was  possessed 
thereof;  and  therefore  the  defendants,  as  the  servants  of  the 
said  Henry  and  Mary,  broke  and  entered  the  close  in 
which,  8ic.  upon  the  plaintiff's  possession,  as  being  the 
close  of  the  said  Henry  and  Mary,  and  because  the  wind- 
lasses, shafts,  and  machinery  in  the  first  count  mentioned, 
and  the  goods  and  chattels  in  the  second  count  mentioned, 
had  been  wrongfully  put  and  placed  there,  and  remained  on 
the  close  in  which,  &c.  encumbering  the  same,  the  defend- 
ants, as  the  servants  of  the  said  Henry  and  Mary,  in  order 
to  remove  the  incumbrance  out  of  the  close,  a  little  broke 
to  pieces,  damaged,  and  destroyed  the  windlasses,  shafts. 
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and  machinery,  and  goods  and  chatlals,  and  removed  the 
same  to  a  convenient  distance  from  the  close. 

The  replication  to  this  plea  is  as  follows.  (His  lordship 
here  read  the  replication  to  the  third  plea.) 

To  this  replication  the  defendants  have  demurred,  assign- 
ing the  following  causes  of  demurrer.  (His  lordship  here 
read  them.) 

The  third  plea  is  well  pleaded  to  the  whole  declaration; 
and  according  to  the  usual  course  of  pleading,  the  plaintiff 
might  by  a  single  replication  have  presented  a  sufficient 
answer  to  the  whole  plea.  This  he  has  not  ^one,  but  on 
the  contrary  be  has  divided  his  replication  into  three  parts. 
For  though  he  begins  by  making  one  entire  replication  to 
the  whole  plea,  be  afterwards  splits  and  divides  it  into 
parts. 

The  first,  as  to  the  trespa83es  in  the  first  and  last  counts. 

The  second,  as  to  part  of  the  trespasses  in  the  second 
count. 

And  the  thirds  as  to  the  residue  of  the  trespasses  in  the 
second  count. 

And  the  first  question  is,  can  he  do  so?  With  the  view  First  point 
of  considering  that,  we  may  leave  the  third  count  as  to  the 
four  closes  out  of  the  question^  these  four  closes  being 
identified  with  the  close  in  the  fiifst  count.  The  first  count 
charges  the  breaking  and  entering  the  close  and  destroying 
machinery,  and  the  second  count  is  for  destroying  and  car- 
rying away  goods  and  chattels.  The  defendants,  by  way  of 
answer,  say  that  the  Duke  of  Cornwall  was  seised  in  fee, 
and  demised  the  close  to  a  person  under  whom  the  defend- 
ants claim,  and  that  because  the  goods  were  encumbering 
the  close  they  removed  them. 

The  plaintiff  has  alleged  several  and  distinct  trespasses 
in  the  first  and  second  counts,  and  the  defendants,  though 
ihey  plead  one  entire  plea  which  covers  the  whoIe»  do  not 
aver  identity  between  the  windlasses  and  other  things  in  the 
first  count,  and  the  goods  and  chattels  in  the  second  count; 
and  the  defendants  not  having  done  so,  the  plaintiff  has  a 
right  to  treat  the  plea  as  if  there  were  separate  pleas  to  the 
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1895.  ^''^  count  and  the  second  county  and  he  has^  therefore,  a 
right  to  treat  the  plea,  as  far  as  relates  to  the  first  count,  as 
a  separate  and  distinct  thing  by  itself;  and  having  that  right, 
JivKfifs.  he  has,  as  to  the  plea  to  the  trespasses  in  the  first  count, 
denied  the  demise  to  Edward  Smith:  which  is  what  he 
might  have  done  if  the  defendants  had  pleaded  that  plea 
alone  to  the  first  count. 

Then  as  to  the  plea,  as  far  as  relates  to  the  second  count, 
the  plaintiff  there  also  may  treat  the  plea  as  a  plea  which 
was  pleaded  over  again  to  the  trespasses  in  the  second 
count;  but  here  the  plaintiff  has  not  only  divided  the  plea 
applicable  to  the  second  count  from  the  plea  as  to  the  first 
count,  but  he  has  split  this  part  of  the  plea  into  two  parts ; 
and  as  to  one  part,  he  replies  de  injurift  su&  proprift,  and  as 
to  the  other,  he  replies  excess.  We  see  no  objection  in 
point  of  law  to  his  doing  so,  because  the  goods  on  which 
the  defendants  have  trespassed,  may,  some  of  them,  not 
have  been  on  the  close  at  all ;  and  such  of  them  as  were, 
they  may  have  treated  with  more  force  and  violence  than 
was  necessary  for  the  removal  of  them,  and  if  such  was 
the  state  of  things,  the  plaintiff  ought  to  be  permitted  to 
present  the  facta  in  his  answer  to  the  defendants'  plea ;  and 
though  this  mode  of  pleading  may  be  very  uncommon,  we 
see  no  objection  to  it  in  pomt  of  law. 

Then  as  we  are  of  opmion  that  this  kind  of  replication 
is  sufficient,  it  is  next  to  be  considered  whether  these  seve- 
ral replicationa  are  correct  in  point  of  form. 

To  the  first  replication  there  is  no  objection: — It  puts  in 
issue  the  demise  allq^ed  b  the  plea,  and  concludes  to  the 
country. 

As  to  the  replication  of  de  injurift  suft  proi»i&(a)»  we 

(a)  Hieiotroductocj  words  **de  L  e,  dte  whole  cause  of  defence 

injahi  sui  propria*  are  used  wbe*  pleaded;  io  the  latter,  the  plaintiff, 

therlheyara  fbUowcd  by  a  denial  after  admitting  ^ar«  of  the  matter 

of  the  whola  or  pait  only  of  the  pleaded,  sajs,  that  the  defendant 

rnatnr  of  ddeoca  sec  up  in  the  conimitted  the  trespasses  de  in- 

plea.    Itt  the  loimer  case  the  Ian-  jurii    su4   propnA,    absque    rest- 

fuaiee  of  the  replicatx»  is  de  io-  Aw  caaa».    Id  onfiaaiy  lege!  Ian- 

jan4s«i4propniCahsqQe  tali  cami,  gws^t  prora  the  words  de  iojorift 
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have  very  great  difficulty.    The  general  rules  as  to  that  are        1835. 
very  well  understood.    If  there  be  several  allegations  in  a 
plea,  there  are  many  cases  where  a  general  replication  of  de 
iDjuriSi  SU&  propria  is  sufficient,  but  there  are  others  again 
where  it  is  not.     It  is  quite  unnecessary  to  allude  to  all  the 
cases  cited  at  the  bar;  because,  with  respect  to  one  class 
of  pleas  where  any  interest  is  claimed  out  of  land,  there  it 
is  clear  the  general  replication  is  not  sufficient.    They  are 
mainly  illustrative  of  the  rule  in  Crogate's  case  (a),  in  which 
the  second  resolution  is^  that  where  the  defendant  in  his 
own  right,  or  as  servant  to  another,  claims  any  interest  in  the 
land,  or  any  common  or  rent  going  out  of  the  land,  or  any 
way  or  passage  on  the  land,  there  de  injurisL  su&  propria 
generally  (b)  is  no  plea.     And  in  the  present  case  the  de- 
fendants justify  under  persons  who  claim  an  interest  in  the 
close  in  question ;  and  if  there  is  nothing  more  in  the  case 
than  that,  it  is  quite  clear  that  this  general  replication  could 
not  be  supported. 

But  then  it  is  contended,  that  if  the  title  be  only  induce^ 
ment,  there  the  general  replication  is  sufficient.  That  is 
certainly  so  in  some  cases.  In  Taylor  v.  Markkam  (c),  in 
assault  and  battery,  the  defendant  pleaded,  that  at  the  time 
when  &c.  he  was  seised  of  the  rectory  of  D.  in  fee,  and 
that  com  was  severed  from  the  nine  parts,  and  he  came  into 
the  ground  to  carry  away  the  tithes,  and  in  defence  thereof, 
and  to  hinder  the  plaintiff  from  taking  them,  he  stood  there 
to  defend  them,  and  the  hurt  which  the  plaintiff  had  was  of 
his  own  wrong.  The  plaintiff  replied  de  injuria  sua  propria 
absque  tali  caus4,  and  upon  demurrer  the  plaintiff  had 
judgment,  because  by  his  declaration  he  did  not  claim  any 
thing  in  the  soil  or  in  the  corn,  but  only  damages  for  the 
battery,  &c.  which  is  collateral.  Where  the  plaintiff  makes 
title  in  bis  count  and  the  defendant  pleads  any  matter  in 
destruction  of  such  title,  or  of  the  plaintiff's  cause  of  ac- 

are  used  wicb  reference  to  the  ge*         (6)  >.  e,  absque  tali  causft. 
neraldeoial  only.  (c)  Yelv.  157. 

(a)  a  Co.  Rep.  66  b. 

VOL.  V.  D 
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tion^  then  the  plaintiff  must  reply  specially,  and  shall  not 
say  absque  tali  caus^. 

The  same  case  is  also  reported  in  Cro.  Jac.  2S4,  and 
Srownhw,  £15;  and  Hall  v.  Gerrard{a)  is  to  the  same 
effect.     This  is  an  action  for  taking  goods. 

The  case  of  Cockerell  v.  Armstrong  (6)  was  an  action 
for  seizing  and  impounding  cattle.  The  defendant  pleaded 
that  the  bailiffs  and  burgesses  of  Scarborough  were  seised 
in  fee  of  the  place  where  the  cattle  were  taken;  and  justified 
as  their  servants,  taking  the  cattle  damage  feasant.  There 
was  a  general  replication  de  injuria  su&  propria,  and  held 
bad,  because  title  was  put  in  issue,  contrary  to  the  rule  in 
Crogate*^  case.  In  Cockerell  v.  Armstrong  there  was  an 
allegation  of  seism  in  fee,  and  in  the  present  case  there  is 
a  protestation  against  the  seisin  in  fee  of  the  king;  and  then 
there  is  a  deduction  of  title  ending  in  possession,  but  that 
seems  to  make  no  difference  in  principle  (c).  In  Cockerell 
V.  Armstrong  the  before-mentioned  case  of  Taylor  v.  Mark-' 
ham  was  urged  on  the  part  of  the  plaintiff,  but  the  Court  dis- 
tinguished between  the  case  of  a  battery  and  other  cases,  and 
they  say  that  there  is  a  plain  difference  between  the  present 
case  and  an  action  of  assault  and  battery,  because  there,  if 
the  party  be  possessed,  even  though  the  plaintiff  should 
have  a  title  to  the  house  or  place,  it  will  signify  nothing, 
for  his  bare  possession  will  justify  him  even  turning  the 
right  owner  out  of  the  house ;  whereas  here,  if  the  plaintiff 
has  a  right  to  the  place  where  &c.  for  a  right  of  common 
&c.|  it  may  quite  destroy  the  defendants'  plea. 


(a)  Latch,  221. 

(6)  Comyns's  Rep.  582 ;  S.  C. 
more  fully,  Willes,  99. 

(c)  In  Cockerell  v,  Armsirong, 
the  plaintiff  sought  by  his  replica- 
tion to  put  in  issue  the  whole  plea, 
involving  matter  of  title.  In  the 
principal  case,  the  plaintiff,  by  his 
protestation,  admits  the  seisin  of 
the  Duke  of  Cornwall  for  the  pur- 


poses of  the  present  action,  and 
afterwards,  disregarding  his  admis- 
sion, traverses  the  whole  cause  or 
matter  of  defence,  instead  of  the 
re$iduum  causae.  The  replication 
is,  therefore,  repugnant  in  itself, 
unless  the  admission  of  seisin  be 
considered  so  stringent  as  to  reduce 
the  absque  tali  caustl  down  to  an 
informal  absque  retiduo  causas. 
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The  Court  there  also  referred  to  Whitnell  v.  Cook  (a),  1835. 
but  we  do  not  so  much  rely  on  that  case,  nor  on  Home  v. 
Lewin,  1  I^d.  Raym.  639,  and  in  several  other  books,  nor 
on  the  case  of  Jones  y.  Kitchen  {b)^ — as  they  were  cases  of 
replevin,  and  possibly,  in  some  cases,  an  avowry  may  be  dis- 
tioguished  from  a  plea  in  trespass,  though  in  the  late  case 
ot  Selfy  V.  Bardon{c)  they  were  put  upon  much  the  same 
footing. 

There  are  many  cases  of  quare  clausum  fregit  where  the 
same  rule  has  been  laid  down,  but  these  are  plainly  distin- 
guishable from  trespass  for  taking  away  goods,  and  therefore 
we  do  not  rely  on  them.  The  defendants  might  have 
pleaded  that  the  persons  under  whom  they  claimed  were 
possessed  of  the  close,  but  instead  of  that  they  have  pleaded 
tiik,  giving  colour  to  the  plaintiff,  as  to  the  close  where  the 
goods  were  taken.  Upon  such  a  plea  the  plaintiff  might 
have  traversed  any  allegation  in  the  plea  forming  a  step  in 
the  title,  and  which  step  in  that  case  the  defendants  would 
have  been  bound  to  prove ;  and  then  if  they  would  have 
been  bound  to  prove  any  single  fact  upon  a  traverse  of  that 
fact,  they  would  have  to  prove  the  whole  of  the  allegations, 
if  the  pres^it  replication  should  be  allowed. 

We  think,  therefore,  that  the  general  replication  is  in- 
fonnal  and  cannot  be  supported.  Then  it  may  be  said  that 
if  this  part  of  the  replication  be  bad  the  replication  is  bad 
for  the  whole,  according  to  the  case  of  Webber  \.  Timll{d\ 
and  the  cases  in  the  notes  to  The  Earl  of  Manchester  v. 
Vale  (e) ;  for  the  beginning  of  the  replication  goes  to  the 
\Dhole  of  the  plea,  though  it  is  afterwards  split  into  parts ; 
but  on  the  whole  we  think  that  as  the  replication  may  be 
divided  into  parts,  each  part  may  be  taken  as  a  separate 
replication,  and  that  therefore  the  first  part  of  the  replica- 
tion, which  is  as  to  the  plea  as  far  as  it  replies  to  the  first 
and  third  counts,  is  good,  notwithstanding  the  defect  in  that 

(fl)  Cro.  Eliz.  812.  (d)  SSaund.  127. 

(6)  1  Bos.  &  Pul.  76.  (e)  1  Saund.  27. 

(c)  3  Barn.  &  Adol.  2, 

d2 
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18S5.  '  Plea, ''  That  the  defendant  did  not  receive  any  good  or 
sufficient  consideration  whatsoever  from  the  plaintiff*  for 
accepting  the  said  bill."    Concluding  to  the  country* 

Special  demurrer,  for  "  That  the  defendant  hath  con- 
cluded his  plea  by  putting  himself  upon  the  country, 
whereas  he  ought  to  have  concluded  it  with  a  verification, 
and  thereby  enabled  the  plaintiff  to  take  an  issue  as  to 
whether  the  defendant  did  or  did  not  receive  any  good  and 
sufficient  consideration  from  the  plaintiff,  for  accepting  the 
bill."    Joinder  in  demurrer  (a). 

Though  no  counsel  appeared  for  the  defendant,  the 
Court  called  upon 

Hindmarsh,  in  support  of  the  demurrer.  The  usual 
form  of  a  plea  of  want  of  consideration  is,  "  That  there  was 
no  consideration  for  the  acceptance  &c/'  (b),  but  this  plea 
only  avers  that  the  defendant  did  not  receive  any  good  or 
sufficient  consideration  from  tlie  plaintiff'.  Many  transac- 
tions may  form  a  sufficient  consideration  for  a  bill  of  exchange, 

have  at  yet  received  the  value  of  struito,  cap.  3,  s.  51. 

no  one.  Afterwards,  I  deliver  this  And  see  Grant  v.  De  Cata^  3 

accepted  bill  to  a  broker  here  (at  Maule  &  Selw.  351;  Highmore  v. 

Orleans)  to  find  a   person  who  Primroief  5  M.  &  S.  65 ;  Coombs  v. 

will  give  me  the  value.    To  this  Ingram^  4  Dowl.  &  Ryl.  211; 

person  I  give  my  order  and  in-  C/oy^on  v.  Gos/ing,  8  D.&R.  110, 

dorsement, '  visdue  received  in  cash.'  5  Bam.  &  Cressw.  360. 

Before  my  indorsement,  the  in-  (a)  The  following  points  were 

strument  is  not  properly  a  bill  of  marked  in  the  margin  of  the  de- 

exchange.    It  is  only  by  the  in-  murrer  books, 

dorsemfent  which  I  make  in  &vour  That  the  plea  does  not  negative 

of  the  person  who  gives  me  the  erei^  kind  of  consideration  movii^ 

value,  that  the  contrat  de  change  from  the  plaintiff  to  the  defeudani. 

arises,  and  that  it  becomes  a  true  Nor  does  it  state  tlie  purpote  for 

bill  of  exchange.'' — Po<Aier,  Traits  which  the  bill  was  given,  or  ex- 

du  Contrat  de  Change,  No.  10.  plain  why  it  was  accepted  without 

In  the  hands  of  the  drawer  such  consideration. 

an  instrument  appears  to  be  rather  (6)  As  to  the  sufficiency  of  such 

a  promistory  note  than  b,  bill  of  a  plea,   see    Trinder  v.  SmedUy, 

exchange.     "  Nel   vero   contralto  pott^  138;  Easton  v.  Pratchett,  2 

di  cambio  si  vende  il  denaro  as-  Crompi.,  M.  &  R.  542;   and  4 

sente."    Casaregi,  CambisU   In-  Dowl.  P.  C.  550. 
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besides  a  consideration  passing  between  the  drawer  and 
atc^to*  br  the  bilr;  ^Vblk^mpU'^'Mk  hih  m^fhiivk  ftifen 
ad^c|ltetl  by  the  *rd/icftWt  at  t<i2  i^ijlidt''^^^^ 
commodation  of  a  ^hfit^^\r^6pi  or  it  Viia^likve  been  ac- 
cepted for  a  bye-gone  dfebr  b^  k  thiMpfeVsWi  J'  arid'ftllhoagh 
sttdi  a  consideration  U  go6^/<lfe^aot/^'v.  'B/^a/ora(A),)  it 
cannot  be  said  to  be  n^gatiVed  by  iMpiisi.  Although  thefe 
might  be  originaHy  tio  iionsidelraiidn  for  the  accepbnce, 
yet  if  there  was  a  consideiration  at  any  time  before  the  bllt 
betzntkt  due,  that  would  be  sufficient.    "' 

As  to  the  second  point,  that  the  plea  does  not  state  the 
piirpoV^  fbr'  Wh?ch  the  bill  Was  given,  and  why  it  was 
accepted  without  consideration  as  alleged : — l^his  bill  is  ex- 
pressed to  be  for  value  received,  and  indeed  if  it  was  no^  so 
expressed,  it  imports  to  be  given  for  value,  and  the  defendant 
is  estoppeo  from  denying  that  it  was  so  given;  Rawson  v. 
tfaiker{b),  Waodbridgey.  Spoomr{c\  Hoarev.Graham(d), 
Ftedoui  V.  ^Thiord{e)\  and  is  compelled  to  plead  in  coii- 
fessiop  and  avoidance,  ^he  want,  the  failure,  or  the  ille- 
^atity  of  the  consideration  for  a  bill  of  exchange',  would 
be  a  good  d^^oce  to  an  action  on  the  bill,  but  it  lies  upon 
lhe\dtafefidant  to^^hew,  by  his  plea^  his  flpeoifie  gtouad  of 
def^fntre-/-'  ['  '\  ''''.'''  ' 
Y^a,  Q^fepdant)^e,permitt^d  to  statp  his  ground  of  defeo^re 
iarto^'geocpral  a  ma&ner  09  if»  thi$  pha^  it  wouM  aeem  to  he 
in  violatidii 'of  the  bfd  tWIe  agaibst  d^plkity,  and  ai«o  th6 
new  cu\ear  of  pleading ;  for  "  the  facts  material  to  the  merits 
of  the  case  would  not.  be  bjrpugbt  to  the  notice  of  the  re- 
spectivd  parti^'  avor^  distinctly  than  heretofore,''  by  dmuis 
of  a  riotice  to  proVe  th^  cohsidenttion. 

In  Stongbion  \.,Lqr4  Kitmorej/,  in  the  Exchequer  last 
tMm»  It  was^heldv  thaH  a  pka  mathr  to  this,  by  the  maker 
of  It  pronussdry  hdte,  wasrbad.^^'      ' 
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1635. 
Pitman. 


(h)  rSldrk/N.P.ft.  WWl 
(e)dBafh.ttAld.'^3S;: 


(if)  9  Ctrapb.  57. 
'  (a)  1  Tyrwh.  84. 
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As  to  the  last  point,  that  the  plea  should  have  con- 
cluded with  a  verification, 

Sd.  It  Is  a  well-established  rule  in  pleading,  that  when 
new  matter  is  introduced  into  a  plea,  it  must  conclude  with 
a  verification,  iu  order  to  give  to  the  adverse  party  an  oppor- 
tunity of  answering  it.  A  plea  of  the  want  of  considera- 
tion for  a  bill  of  exchange  seems  to  come  precisely  within 
this  rule  ;  for  in  a  declaration  upon  a  bill  of  exchange,  it  is 
not  necessary  to  aver  a  consideration,  for  the  law  implies 
it;  nor  is  it  so  averred  in  this  declaration.  The  allegation  in 
this  plea  is  therefore  new  matter^  and  requires  a  verification. 
So«  in  an  action  to  which  the  statute  of  limitations  is  an 
answer,  (which  statute  it  was  always  necessary  to  plead,)  the 
declaration  is  taken  prim^  facie  to  be  for  a  cause  not  barred 
by  the  statute,  although  it  is  not  so  stated,  the  defendant,  in 
a  plea  of  the  statute  alleges  matter  in  answer  to  that  impli- 
cation, and  therefore  the  plea  must  conclude  with  a  verifica- 
tion. So  in  an  action  upon  a  guarantee,  it  is  taken  prim&  facie 
to  be  an  agreement  in  writing,  and  complying  with  the  re- 
quisites of  the  statute ;  and  a  plea  of  the  statute  of  frauds 
is  always  averred.  So  the  pleas  of  ne  unques  executor,  and 
nil  habuit  in  tenementis  must  be  averred;  and  even  a  plea  of 
nul  tiel  record  ought  to  conclude  with  a  verification  ;  Sand^ 
ford  V.  Rogers  (a).  And  it  seems  that  this  plea  does  not 
come  within  the  rule,  which  says,  that  a  negative  need  not 
be  averred;  for  that  rule  means,  that  where  a  party  contra- 
dicts or  denies  the  allegation  of  the  opposite  party,  (whether 
that  allegation  affirm  or  deny  any /act,)  the  party  so  contra-** 
dieting  must  conclude  to  the  country.  And  it  is  a  rule,  that 
if  a  plea  may  have  an  answer  to  it,  it  shall  not  conclude  to 
the  country,  for  the  defendant  cannot  take  away  the  liberty 
of  answering  it.  Com.  Dig.  Plead.  (E.  32.)  In  this  case,  in^ 
stead  of  simply  denying  the  allegations  of  the  plea,  the 
plaintiff  might  (as  in  Low  v.  Burrows{b),)  in  his  replication 
have  set  out  the  consideration  in  respect  of  which  the  bill 
was  given. 

(a)  8  Wils.  lis.         (b)  Ante,  iv.  866,  cited  1  Mood.  &  Rob.  381. 
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By  the  Court. — ^There  must  be  judgment  for  the  plaintiff. 
The  plea  is  without  meaning. 

Heaton  appeared  on  a  subsequent  day  for  the  defendant, 
and  admitted  that  the  plea  could  not  be  sustained. 
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Judgment  for  the  plaintiff  (a). 


(a)  This  plea  appears  to  be 
clearly  bad  upon  general  demurrer, 
because  the  allegation,  that  at  the 
dme  of  the  acceptance  there  was 
no  consideration  from  the  plaintiff 
to  the  defendant,  is  consistent  with 
the  eiistence  of  other  valid  consi- 
derations. 

The  special  cause  of  demurrer 
seems  not  to  be  well  founded.  A 
plea  which  merely  negatives  some 
matter  whicb  is  contained  in  the 
declaration  ought  to  conclude  to 
the  country.  And  it  is  immate- 
rial whether  such  matter  is  ex- 
pressed or  is  necessarily  implied; 
Gilbert  v.  Farker,  2  Salk.  625, 
and  6  Mod.  158;  Jefferton  t. 
Martin,  2  Wms.  Saund.  9,  note  14. 

apposing  that  this  had  been 
the  case  of  a  plea  of  general  and 
entire  absence  of  consideration, 
and  that  such  a  plea  were  good, 
it  would  therefore  seem  that  the 
defendant  ought  to  conclude  his 
plea  to  the  country,  as  amounting 
to  a  traverse  of  an  implied  allega- 
tion of  the  existence  of  considera- 
tion. Seal  V.  Croa>e,  3  Lev.  164 ; 
FeaU  T.  Warner,  1  Wms.  Saund. 
32T,n.(l);iw/,44,(6). 

And  even  where  new  matter  is 
utrodnced,  yet  if  the  new  matter 
is  such  that  the  plaintiff  cannot 
without  a  departure,  reply  to  it  in 
tny  other  way  than  by  re-asserting 


that  which  is  either  expressly  or 
impliedly  contained  in  the  decla- 
ration, the  plea  ought  to  conclude 
to  the  country. 

But  supposing  in  this  case  that 
the  plea  was  improperly  concluded 
to  the  country,  and  that  the  de- 
fendant ought  to  have  afforded  the 
plaintiff  an  opportunity  of  reply- 
ing specially  to  the  plea,  the  mode 
of  giving  that  opportunity  would 
have  been  by  concluding  with  a 
prayer  of  judgment,  without  ex- 
pressing a  readiness  to  verify  (i.  e. 
to  prove)  a  negative.  In  pleading 
the  statute  of  limitations  in  assump- 
sit, the  proper  form  is,  '*the  defend- 
ant did  not  undertake  or  promise 
within  six  years  next  before  the 
commencement  of  this  suit,  where- 
fore he  prays  judgment  if  the  plain- 
tiff ought  to  have  or  maintain  his 
aforesaid  action  against  him.''  It 
is  not  however  unusual,  in  spite 
of  the  rule  clearly  laid  down  in 
Co.  Litt.  302,  to  see  the  words, 
"  and  this  he  is  ready  to  verify/' 
inserted  before  the  prayer  of  judg- 
ment. This  appears  to  have 
arisen  from  not  recollecting,  that 
though  a  veriBcation  ought  always 
to  be  followed  by  a  prayer  of 
judgment,  it  is  not  true,  e  con- 
verso,  that  a  prayer  of  judgment 
must,  or  properly  can  in  all  cases, 
be  preceded  by  a  verification; 
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A  rule  for  a 
a  mandamus 
to  the  arch- 
deacon to  ad- 
minister the 
oath  of  office 
to  a  church- 
warden, is  ab- 
solute in  the 
first  instance, 
where  there  is 
no  rival  can- 
didate, and  no 
reason  as- 
signed for  the 
refusal  to  ad- 
minister the 
oath. 


The  King  v.  The  Archdeacon  of  Litchfield  and 
Coventry. 

iW.  D.  HILL  applied  for  a  mandamus,  to  be  directed  to 
Archdeacon  Spooner,  commanding  him  to  swear  in  Mr. 
Gutheridge,  who  had  been  elected  to  the  office  of  church- 
warden of  the  parish  of  St.  Martin,  Birmingham. 

Gutheridge  had  been  duly  elected,  and  had  attended  at  the 
proper  time  and  place  to  be  sworn  in,  when  the  Archdea- 
con refused  to  administer  the  oath.  [Lord  Denman,  C.  J. 
Is  there  any  rival  candidate?]  It  does  not  appear  that 
there  is,  nor  is  it  stated  that  any  reason  was  given  for  the 
refusal.  If  there  was  a  rival  candidate,  it  was  the  duty  of 
the  Archdeacon  to  swear-iu  both  parties,  that  the  right 
might  be  contested  elsewhere.  [Lord  Denman,  C.  J. 
What  was  the  ground  of  refusal?]    It  is  not  known. 


The  Court  granted  the  rule  absolute  in  the  first  in- 
stance. 


Farley  and  others.  Executors,  8cc.  t;.  John  Briant 
and  others. 

Debt,  on  the  statute  S  (or  3  &  4)  Will.  8^  Mary,  c.  14, 
by  the  executors  of  Sir  Thomas  H.  Jpreece,  Bart.,  against 
the  heir  and  surviving  devisees  of  John  Briant, 

The  declaration  stated,  that  in  the  life-time  of  Sir  Thomas, 
by  indenture  of  19th  Sept.  1819)  made  by  Sir  Thomas  of  the 
cessarv  that  a  first  part,  one  Jenkins  of  the  second  part,  and  John  Briant 
have  accrued  deceased,  as  surety  for  Jenkins,  of  the  third  part,  Sir  Thomas 
to  the  plaintiff 
in  the  life-time  of  the  devisor. 

In  debt  against  the  heir  and  devisee,  under  S  (or  3  &r4)  WiU,S^  Mary,c,  14,  if  the  de- 
claration does  not  shew  that  the  cause  of  action  accrued  in  the  life-time  of  the  devisor^ 
and  the  defendant  pleads  that  before  the  cause  of  action  accrued  the  devisor  died,  and 
the  plaintiff  demurs,  the  defendant  is  entided  to  judgment,  on  the  ground  that  either 
the  declaration  is  defective  in  not  alleging  that  the  cause  of  action  accrued  in  the  life- 
time of  the  devisor,  or  that  if  such  an  allegation  is  to  be  implied,  the  allegation  is 
material;  and  is  well  traversed  by  the  plea. 


To  maintain 
an  action  of 
debt  on  the  3 
(or  3  &  4)  W^. 
4-  M.  c.  14, 
against  the 
heir  and  devi- 
see, it  is  ne- 
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letsed  to  JenlUtis  certain  messuages  and  lands  for  fourteen 
years,  if  Sir  Thomas  should  so  long  live,  yielding  and  pay- 
ing 5902.,  to  be  paid  quarterly, — and  50/.  for  every  acre  of 
meadow  or  pasture  ground  which  Jenkins  should  plough 
up,—  and  20/.  for  every  acre  of  arable  land  which  should  be 
sown  with  any  sort  of  grain  more  than  two  years  succes- 
aively,  without  being  summer-tilled  or  fallowed  every  third 
Tear,  in  the  manner  thereinafter  mentioned, — and  20/.  for 
efery  acre  of  meadow  or  land  sown  with  artificial  grass 
which  should  be  cut  for  hay  oftener  than  once, — and  20/. 
for  every  acre  of  land  sown  with  turnips  or  cole-seed, 
which  should  not  be  eaten  off  by  sheep  or  cattle, — and 
20/.  for  every  acre  of  land  managed  contrary  to  the  cove- 
nants thereinafter  contained.  And  Jenkins  and  Briant  for 
themselves  jointly  and  severally,  and  for  their  several  and 
respective  heirs,  executors,  administrators,  and  assigns, 
covenanted  with  Sir  Thomas  that  they  or  one  of  them,  and 
their  heirs,  executors,  administrators,  or  assigns,  would, 
from  time  to  time,  and  at  all  times  thereafter  during  the 
term,  pay  the  said  rent  of  590/.,  and  the  additional  rents 
thereby  reserved ;  and  Jenkins  covenanted  to  pay  the  taxes. 
The  declaration  then  set  out  covenants  on  the  part  of  Jen- 
kms  to  cultivate  the  land  in  a  particular  manner.  Aver- 
ment, that  Sir  Thomas  died  on  the  27th  May,  1833. 

Breach,  first,  that  295/.  for  two  quarters'  rent  was  in  ar- 
rear.  Secondly,  that  Jenkins  had  not  cultivated  the  farm 
according  to  the  mode  of  cultivation  required  by  the  lease. 

Averment,  that  ''  after  the  making  of  the  indenture,  and 
daring  the  continuance  of  the  said  term,  to  wit,  on  the  1  st 
day  of  August,  1823,  the  said  John  Briant  died,  having, 
by  his  will,  duly  attested  to  pass  real  estate,  bearing  date 
on  a  certain  day,  to  wit,  the  19th  November,  1822,  de- 
vised certain  of  his  lands  and  tenements  to  the  defendants 
M.  B.,  TT-  if.  B.,  and  C.  B.  and  to  one  W.  B.,  since  de- 
ceased, which  lands  and  tenements  the  said  John  Briant 
had  power  so  to  dispose  of.  By  force  of  which  devise  the 
defendants  M.  B.,  W.  H.  B.,  and  C.  B.  and  the  said  W.  B., 
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became  and  were  devisees  of  the  said  John  Briant,  of  such 
his  lands  and  tenements.    Whereby,  &c.(ff) 

Second  plea.  That  Sir  Thomas  in  his  life-time,  and  at 
the  time  of  his  death,  was  not  a  creditor  of  the  said  John 
Briant,  having  a  just  debt  due  and  owing  to  him  from  the 
said  John  BriatU,  at  any  time  during  the  life-time  of  the 
said  John  Briant,  upon  or  by  virtue  of  any  bond  or  other 
specialty  within  the  meaning  of  the  statute;  concluding  to 
the  Court.  (&) 

Third  plea.  That  before  any  part  of  the  said  rent  in  the 
said  first  count  mentioned  accrued  due,  as  in  that  count 
mentioned,  and  in  the  life-time  of  Sir  Thomas,  the  said 
John  Briant  died ;  and  concluding  to  the  Court. 

Special  demurrer,  assigning  for  causes  of  demurrer  to  the 
second  plea, 

That  the  plea  does  not  consist  of  allegation  of  matter  of 
fact,  the  existence  of  which  may  be  tried  by  a  jury  on  an 
issue,  or  the  sufficiency  of  which,  as  a  defence,  may  be 
determined  by  the  Court  on  demurrer. 

That  the  plea  has  not  traversed  or  denied,  or  confessed 
and  avoided,  any  of  the  causes  of  action  in  the  declaration 
mentioned.  And  that  the  plea  is  not  a  statement  of  facts 
but  of  argument,  as  to  whether  or  not  Sir  Thomas,  in  his 
life-time,  and  at  the  time  of  his  death,  was  a  creditor  of 
the  said  John  Briant,  having  a  just  debt  due  and  owing  to 
him  from  the  said  John  Briant,  during  the  life-time  of  the 
said  John  Briant,  within  the  true  intent  and  meaning  of 
the  statute  in  such  case  made  and  provided ;  and  it  may  be 
legally  inferred  only  from  the  said  declaration,  that  Sir 
Thomas  was  a  creditor  of  the  said  John  Briant,  having  a 
just  debt  due  and  owing  to  him  the  said  Sir  Thomas  from 


(a)  There  was  a  second  count, 
which  it  is  not  necessary  to  no- 
tice. 

(()  As  this  plea  could  be  good 
otily  as  traversing  a  fact  impliedly 
alleged  in  the  declaration,  it  would 


appear  to  have  properly  concluded 
to  the  country.  Vide  Seal  v.  Crone, 
3  Levinz,  165;  Veale  v,  Warner, 
1  Wms.  Saund.  S27,  (1);  anie^ 
41,  n. 
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the  smid  John  Bnant,  during  the  life-time  of  the  said  John        18S5. 
Briant,  by  virtue  of  the  said  specialties  in  the  said  declara- 
tioa  mentioned.     And  also  for  that  the  said  plea  puts  in 
issue  matter  of  law — as  to  Sir  Thomas's  being  a  creditor 
within  the  true  intent  and  meaning  of  the  statute. 

The  causes  of  demurrer  to  the  third,  plea  were,  that  it 
did  not  consist  of  matter  of  fact,  but  of  argument  and  legal 
mference  only,  as  to  whether  or  not  the  death  of  Briant, 
before  any  part  of  the  debt  in  the  first  count  mentioned  ac- 
crued due  in  Sir  Thomas's  life-time,  would  be  a  suflBcient 
answer  and  defence  to  the  causes  of  action  in  the  first 
count.  And  also  for  that  the  said  third  plea  neither  con- 
fessed and  avoided,  nor  traversed  or  denied,  the  causes  of 
action  in  the  first  count  mentioned.  And  also  for  that  it 
put  in  issue  matter  of  law. 
Joinder  in  demurrer. 
This  case  was  argued  in  last  Easter  term. 

Stephen,  Seijt.,  (with  whom  was  De  Saumarez,)  in  sup- 
port of  the  demurrer.  This  action  is  founded  on  3  (or  d  &  4) 
Will^  Sf  Maryy  c.  14,  and  the  principal  question  to  be  de- 
termined is,  whether  the  heir  and  devisees  of  the  covenantor 
are  liable,  although  the  breaches  of  covenant  occurred  after 
the  decease  of  the  covenantor.  This  is  a  case  within  the 
statute,  and  the  death  of  BriarU  makes  no  difference. 
The  operation  of  the  act  is  not  confined  to  cases  where 
the  debt  is  due  in  the  life-time  of  the  covenantor.  The 
wording  of  the  act  is  very  material  to  the  decision  of  this 
question.  The  preamble  is,  "  Whereas  it  is  not  reasonable 
or  just  that  by  the  practice  or  contrivance  of  any  debtors, 
their  creditors  should  be  defrauded  of  their  just  debts,  and 
nevertheless,  it  hath  so  happened  that  where  several  per- 
sons having  by  bond  or  other  specialty  boutid  themselves 
and  their  heirs,  and  have  afterwards  died  seised  in  fee  sim- 
ple of  and  in  manors,  &c.,  have,  to  the  defi-auding  of  such 
their  creditors,  by  their  last  wills  devised  the  same  in  such 
manner  as  such  creditors  have  lost  their  said  debts."    It  is 
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true  the  act  speaks  of  creditors,  but  what  is  meant  by  that 
expression,  is  shewn  by  the  context,  which  limits  the  appli- 
cation of  the  term  ''  creditor"  to  the  creditor  of  a  person 
bound  by  band  or  other  specialty.      It  is  not  necessary 
that  the  relation  of  debtor  and  creditor  should  attach  in  the 
life-time  of  both  parties.    There  may  be  a  debitum  in  prae- 
senti  solvendum  in  futuro.    In  this  case  there  is  a  sum 
due  for  rent,  which  Briant  covenanted  absolutely  to  pay; 
it  might  become  due  in  his  life-time, — it  did  become  due 
after  his  death.    What  was  the  fraud  which  the  statute  was 
intended  to  remedy  i    That  of  a  person  having  real  estate 
devising  his  land  and  not  paying  his  specialty  debts.  Briant 
is  a  debtor  at  the  time  when  the  act  of  parliament  is  re- 
sorted to.    [Lord  Denman,  C.  J.   It  seems  strange  that  in 
ffilson  V.  Knubley(a)  the  plaintiff  did  not  declare  in  debt  in- 
stead of  covenant.     Littledale,  J.  If  the  covenant  was  not 
broken  in  the  life-time  of  Briant,  the  executor  might  pay 
the  simple  contract  debts.]     After  breach  of  the  covenant, 
and  notice,  the  executor  could  not  safely  pay  the  simple 
contract  debts.     In  Wilson  v.  Knubley  the  action  was  in 
covenant,  as  there  was  no  stipulation  for  a  penalty  in  that 
case,  and  no  rent  was  due.     This  case  gave  rise  to  Sir  Ed- 
ward Sugden*s  act(&),  which  shews  the  mischief  of  rigidly 
construing  acts  of  parliament.     [Patteson,  J.  In  Wilson  v. 
Knubley  the  objection  was  entirely  technical,  and  turned 
upon  the  form  of  the  action.]    In  this  case  that  difficulty  is 
avoided,  and  nothing  remains  but  the  question  whether 
this  is  within  die  meaning,  the  justice,  and  policy  of  the  act 
of  parliament.     There  is  no  doubt  that  this  action  would 
lie  against  the  heir,  if  the  devisees  had  not  been  joined. 
In  Finer's  Abridgment,  title  Heir  (A.)  it  is  said,  '^  If  a  man 
grant,  for  him  and  his  heirs,  to  B.  for  years,  an  annuity  to 
him  after  the  death  of  J.  the  grantor,  though  A.  himself 
could  never  be  charged  upon  this  grant,  inasmuch  as  it  is 
to  be  paid  after  his  death,  yet,  inasmuch  as  he  binds  him- 
self and  his  heirs,  his  heir  shall  be  charged  if  he  has  as- 

(a)  7  East,  128.  (b)  1  WilL  4,  c.  47. 
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•eU«"  This  caae  io  Finer  is  far  stronger  than  the  one  under 
discossioD,  as  the  grantor  in  that  case  never  could  be  liable. 
The  intention  of  the  statute,  was  to  give  creditors  the  same 
remedies  against  devisees  which  they  previously  bad  against 
heirs.  Flasket  v.  Beeby{a\  which  may  perhaps  be  relied 
00  contri,  does  not  shew  that  such  was  not  the  object  of 
the  framers  of  the  statute.  It  was  held^  in  that  case,  that 
a  devisee  could  not,  like  an  heir,  pray  the  parol  to  demur 
during  his  nonage,  because  that  was  a  privilege  to  the  heir 
on  account  of  his  being  in  ward.  Wherever  a  party  is 
bound  by  a  personal  covenant,  his  executors  may  be  sued 
upon  it.  This  shews  that  a  breach  of  a  personal  covenant, 
at  any  period,  constitutes  a  debt  of  the  testator.  In  Plu- 
mer  v.  Marchant{b)  there  was  a  covenant  that  the  covenantor 
would  by  his  will^  or  that  his  executors  or  administrators 
would,  six  months  after  his  death,  pay  and  deliver  out  of 
his  personal  estate  700/.  unto  the  defendant  and  another 
person,  and  for  the  performance  of  this  the  covenantor 
bound  himself  in  a  penal  sum.  The  controversy  in  the 
case  was,  whether  this  was  a  debt,  and  the  Court  held  it 
to  be  such,  and  that  the  covenantor's  administrator,  who 
was  also  one  of  the  covenantees,  might  retain  assets  to 
Mtisfy  it.  That  was  a  case  of  much  greater  difficulty  than 
the  present.  The  Court  in  fact  decided,  that  the  covenant 
constituted  a  debt  of  the  intestate.  Here,  Briani  expressly 
covenants  to  pay  the  rent.  In  Ex  parte  Tindal(c),  a  party 
covenanted  to  pay  a  sum  of  money  within  twelve  months 
from  the  time  of  his  decease : — This  was  held  to  be  a  debt. 
Yet  it  was  a  covenant  to  pay  on  a  contingent  event.  In 
this  case  there  is  no  contingency  ((f).  In  Westfaling  v. 
WestfaHng  (e).  Lord  Hardwicke  put  a  liberal  construction 
on  this  act.  This  Court  ought  to  construe  the  statute  with 
like  liberality. 
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(c)  4  East,  485. 

(6)  S  Burr.  1380. 

{c)  1  Moore  &  Scott,  607 ;  8 
Bingb.40«;  1  Mont.  462;  1  Mont. 
k  Mm.  415;  1  Deac.  &  Cbit.  S91. 


((/)  There  was  uncertainty  as  to 
time,  bat  not,  strictly  speaking,  a 
"  contingency." 

(f)  3  Atk.  460. 
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The  second  and  third  pleas  are  also  defective  in  point 
of  form. 

The  second  plea  states^  that  Sir  Thomas  was  not  a  ere* 
ditor  of  Briantf  having  a  debt  due  to  him  from  Briani,  at 
any  time  during  Brianfs  life-time,  upon  any  specialty  within 
the  meaning  of  the  statute.  This  is  an  allegation  of  a  mere 
matter  of  law.  If  the  declaration  is  laid  aside,  it  is  a 
mixed  allegation  of  law  and  fact;  but  taking  the  plea  in 
connection  with  the  declaration,  it  is  an  allegation  of  a 
mere  matter  of  law.  It  does  not  appear  from  the  date  of 
the  facts,  as  stated  in  the  declaration,  that  the  breaches  of 
covenant  occurred  after  the  decease  of  Briant;  and  the 
day  mentioned  in  the  declaration,  although  stated  under  a 
videlicet,  is  to  be  taken  as  the  true  day;  Bissexv.  Bissex  (a). 
Skinner  v.  Andrews  {b).  The  plea  should  have  averred  as 
a  fact,  that  the  breaches  occurred  after  the  death  of  Briant. 

The  third  plea  is  an  indirect  denial  of  what  is  asserted 
in  the  declaration,  and  should  not  have  concluded  to  the 
Court.  It  neither  traverses  nor  confesses  and  avoids  the 
matter  stated  in  the  declaration. 

The  plaintiff  had  also  demurred  to  the  8th  and  11th 
pleas ;  but  the  Court  desired  that  the  argument  on  the  de* 
murrer  to  those  pleas  might  be  postponed  (c),  as  it  might  be 
unnecessary  to  consider  them,  and  called  upon  the  counsel 
for  the  defendant  to  argue  upon  the  general  question  raised 
by  the  pleadings. 

22.  F.  Richards  contrd.  The  question  is,  whether 
Briant  can  be  considered  as  a  debtor,  within  the  meaning 
of  the  act  of  William  4r  Mary.  There  is  a  great  dis- 
tinction between  the  liability  of  the  heir  and  that  of  the 
devisee.  The  former  is  liable  at  common  law,  the  latter 
by  the  statute.  The  liability  of  the  latter  must  depend 
therefore  entirely  upon  the  construction  of  that  statute. 
From  the  preamble,  it  appears  that  the  intention  of  the 

(a)  3  Burr.  1739.  (b)  1  Wiii8.Saand.  169.  (c)  Vide  past. 


Farley 
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Statute  was  to  prevent  fraudulent  debtors  from  devising  i8d5. 
away  their  land,  and  to  give  to  creditors  the  same  right 
as  they  had  previously  to  the  statute  of  wills.  Was  then 
Briant  a  fraudulent  debtor?  If  he  never  was  in  such  a  Briaht. 
situation  that  be  could  be  sued,  he  was  not  a  debtor.  There 
¥ras  no  debt  due  until  the  rent  was  in  arrear.  Sir  Thomas 
might  have  died,  or  have  evicted  the  tenant,  and  no  rent 
might,  therefore,  have  become  due.  This  covenant  is  con- 
sequently not  similar  to  one  for  payment  of  money  on  a 
certain  day.  At  what  period  was  Briant  a  debtor?  He 
was  only  liable  on  the  default  of  Jenkins,  and  that  default 
did  not  happen  until  after  his  death.  But  it  is  said,  that 
the  Court  will  put  a  liberal  construction  on  the  statute. 
The  Court  hitherto  has  construed  it  strictly.  Of  this 
Flasket  v.  Beeby  is  an  example.  That  was  an  attempt, 
by  a  liberal  construction  of  the  statute,  to  place  the  heir 
and  devisee  on  the  same  footing ;  which  the  Court  refused 
to  sanction.  In  Wilson  v.  Knubly  also,  a  strict  construc- 
tion was  put  upon  the  act.  That  case  is  likewise  an 
authority  to  shew,  that  to  bring  a  devisor  within  the  meaning 
of  the  act,  there  must  have  been  a  debt  due  from  him  in  his 
life^time.  The  decision  itself  probably  only  amounts  to 
this,  that  an  action  of  Covenant  does  not  lie  against  the 
devisee  upon  the  statute ;  but  if  the  language  of  the  judges 
in  that  case  be  examined,  it  will  be  seen  that  they  were 
of  opinion  that  the  statute  did  not  apply,  unless  there  was 
a  debt  due  from  the  devisor  in  his  life-time.  Lawrence  J. 
says,  **  In  the  very  preamble  it  speaks  of  the  practice  or 
contrivance  of  debtors  to  defraud  their  creditors  of  their 
just  debtSf  by  devising  away  their  lands,  &c.  in  such  way  and 
in  such  manner  as  such  creditors  have  lost  their  said  debts;" 
and  his  lordship  adds,  '^  All  through  it  speaks  of  debts, 
which  must  mean  existing  debts.*\  As  between  principal 
and  surety  there  is  no  debt,  until  by  the  default  of  the 
principal  the  surety  is  damnified ;  Welsh  v.  Welsh  (a),  Fla" 

{a)  4  Maule  &  Selw.  333. 
VOL.  v.  E 
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1835.  nagan  v.  Watkins{a),  M'Dougal  v.  Pat<m(b),  AUop  v. 
Price  (c).  Ex  parte  Jdney{d),  Goddard  v.  Varderhetf- 
den  (e).  No  debt,  therefore,  existed  between  Jenkins  and 
Briant  in  the  life-time  of  Briant,  as  Briant  was  not  damni- 
fied during  that  period;  and  consequently  no  debt  existed 
between  Sir  Thomas  and  Briant,  as  the  latter  was  liable 
only  on  the  default  of  Jenkins*  No  authority  has  been 
produced  to  shew,  nor  does  any  exist,  that  this  statute 
applies  to  contingent  debts.  [Littledale,  J.  Suppose  a 
bond  had  been  given  by  Briant  for  the  payment  of  this 
rent,  and  the  performance  of  the  covenants  by  Jenkins, 
would  there  not  have  been  a  debt  before  any  breach 
of  the  covenant.  Coleridge,  J.  In  that  case  Briant  would 
have  acknowledged  himself  to  be  indebted.]  This  is  a 
mere  covenant,  and  contains  no  such  acknowledgment. 
{^Coleridge f  J.  The  statute  was  intended  to  prevent yrat^- 
dulent  devises.  A  devisor  knows  what  his  own  debts  are, 
but  how  is  he  to  ascertain  contingent  debts  of  this  descrip- 
tion? According  to  the  argument  for  the  plaintiff  he  is 
debtor  to  the  whole  amount  of  his  liability. }  If  devisees  in 
cases  of  this  sort  are  to  be  considered  liable^  when  is  that 
liability  to  cease  i  Are  they  to  remain  for  ever  liable,  even 
when  they  have  parted  with  the  land  devised? 

As  to  the  third  plea: — [Littledale,  J .  That  plea  could 
not  possibly  have  concluded  to  the  country.  It  contains  a 
new  fact  quite  inconsistent  with  the  declaration.] 

Stephen,  Serjt.,  in  reply.  It  is  said  that  there  is  diffi- 
culty in  predicating  that  Briant  was  a  fraudulent  debtor. 
Briant  was  guilty  of  fraud,  not  only  in  contemplation  of 
law,  but  also  in  point  of  fact.  He  was  aware  that  he  had 
entered  into  this  engagement,  yet  by  his  will  be  has  made 
no  provision  for  the  payment  of  his  debts.     [Coleridge,  J. 

(a)  S  Bam.  &  Alders.  186.  (d)  Cowp.  460. 

(6)  8  Taunt.  584.  (e)  3  Wils.  262. 

(c)  1  Dougl.  160. 
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It  not  that  assuming  that  Briant*8  liability  extended  be^  iSM. 
yxA  his  Ufe?(a)]  Then  it  is  said  that  there  is  no  existing 
debt  between  principal  and  surety^  until  the  latter  is  damni- 
fied by  the  default  of  the  former.  This  may  be  granted, 
liooe  it  18  not  contended  that  Briant  was  a  debtor  at  any 
period  during  his  life^  but  that  he  became  a  debtor  after 
kis  death  by  contemplation  of  law.  All  that  Ex  parte 
Tifidal  and  that  series  of  cases  shew  is,  that  Briant,  in  case 
JerJdms  had  become  bankrupt,  having  up  to  that  time 
paid  the  rent  and  performed  the  covenants,  could  not  have 
made  oath,  under  the  commission,  that  Jenkins  was  in- 
debted to  him  on  account  of  his  contingent  liability. 
The  fallacy  of  the  argument  on  the  other  side  is,  that 
it  assumes,  that  in  order  to  constitute  the  relation  of 
debtor  and  creditor,  a  debt  must  be  due  in  the  life-time  of 
both  debtor  and  creditor.  It  has  also  been  assumed,  that 
Briant  was  surety  for  Jenkins;  in  truth  both  are  prind^ 
pab{b).  The  objection  to  the  third  plea  is  not  that  it  does 
not  conclude  to  the  country,  but  that  it  neither  traverses 
nor  confesses  and  avoids  the  matter  in  the  declaration. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.;  in  the  course  of  this  term,  deli- 
vered the  judgment  of  the  Court  as  follows: — 

This  was  an  action  of  debt  founded  on  3  W.Sf  M.  c.  14, 
by  the  executors  of  Sir  Thomas  Apreece  against  the  heirs  and 
devisees  of  John  Briant.  It  appeared  by  the  declaration, 
that  the  defendant  (who  was  described  as  a  surety  for  the 
lessee)  had  joined  in  the  covenants  of  a  lease  for  years 
granted  by  Sir  Thomas  Apreece  to  one  Jenkins,  deter- 
minable on  the  death  of  the  lessor.  A  yearly  rent  of  590/. 
was  reserved,  and  also  several  penal  rents  to  a  large  amount, 
to  arise  conditionally  on  the  cultivation  of  the  land  in  parti- 
cular specified  modes.  Breaches  were  assigned  in  respect 
of  both  classes  of  covenants.    Several  pleas  were  pleaded, 

(•)  As  against  the  personal  estate  it  would  so  extend.        {b)  Ante, 
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but  Mre  M'ere  only  called  upon  to  cousider  the  second  and 
third,  and  it  is  only  necessary  for  us  now  to  consider  the 
latter.  This  plea  stated,  that  before  any  part  of  the  debt 
in  the  declaration  mentioned  accrued  due  and  in  the  life- 
time of  Sir  Thomas,  Briant  died ;  concluding  with  a  verifi- 
cation. This  plea  was  specially  demurred  to ;  and  it  was 
objected  that  it  contained  only  an  indirect  and  argumenta- 
tive denial  of  the  facts  alleged  in  the  declaration,  that  it 
put  in  issue  a  matter  of  law,  and  was  improperly  concluded 
with  an  averment.  But  the  substantial  question  between 
the  parties  was,  whether  the  case,  as  it  appeared  on  the 
record,  was  within  the  statute  on  which  the  action  was 
brought.  Upon  this  point  it  was  contended  for  the  plain- 
tiff, that  although  it  were  to  be  taken  that  no  breach  of 
covenant  had  occurred  in  the  life-time  of  the  testator,  still, 
that  upon  that  liberal  interpretation  of  the  statute  which 
the  Court  ought  to  make,  the  testator  must  be  considered  as 
having  been  debtor  in  his  life-time  to  the  covenantee ;  that 
the  words  of  the  preamble  applied  not  merely  to  persons 
owing  money  in  their  life-time,  but  to  those  who  had  "  bound 
themselves  and  their  heirs  by  bonds  or  other  specialties;" 
and  that  the  relation  of  debtor  and  creditor  might  exist, 
although  no  money  were  actually  payable  at  the  time,  and 
although  even  it  might  be  contingent,  whether  any  would 
ever  become  payable.  In  support  of  this  argument  ana- 
logies were  relied  on  from  the  liabilities  of  executors,  and 
from  the  bankrupt  laws. 

The  decisions  upon  the  statute  are  not  numerous,  and 
there  is  none  directly  applicable  to  the  present  case.  Nei- 
ther do  they  lay  down  any  other  rule  for  construing  it  than 
such  as  we  should  be  bound  to  follow  on  general  principles; 
namely,  that  of  ascertaining  the  mischief  intended  to  be 
remedied,  and  advancing  the  remedy  so  far  as  the  words 
of  the  enacting  part  will,  by  a  fair  interpretation  and  with- 
out any  straining,  enable  us  to  go. 

The  mischief  described  in  the  preamble  is,  that  by  the 
practice  or  contrivance  of  debtors,  creditors  were  defrauded 
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of  their  just  debts ;  that  it  often  happened  that  persons 
irho  had  bound  themselves  by  bonds  or  other  specialties, 
by  their  last  ^ills  devised  their  lands  or  disposed  thereof  in 
sQch  a  manner  that  such  creditors  had  lost  their  debts. 
For  remedying  which,  **  and  for  the  maintenance  of  just 
and  upright  dealing/'  the  statute  first  avoids  all  wills,  8lc. 
of  such  lands  as  against  such  creditors ;  and  next,  in  order 
to  enable  *'  such  creditors  to  recover  their  said  debts,"  en- 
acts, section  3,  that,  in  the  cases  before-mentioned, ''  every 
such  creditor  may  maintain  his  action  of  debt  upon  his 
bond  or  specialty  against  the  heir  at  law  of  such  obligor 
and  such  devisee  jointly.'' 

It  is  at  least  clear  upon  these  words,  that  in  order  to 
bring  a  case  within  the  statute,  the  relation  of  creditor  and 
dthtor  (in  whatever  sense  we  understand  those  words)  must 
exist  between  the  plaintiff  and  the  devisor,  in  the  life-time 
of  both.  In  the  present  case,  John  Briant  had  become 
liable  for  the  performance  of  covenants  by  another  man ; 
no  payment  would  be  due  from  him, — he  would  not  be 
indebted  either  in  ordinary  parlance,  or  in  ordinary  legal 
language,  until  there  had  been  a  breach  by  his  principal. 
No  such  event  happened  in  his  life-time.  Some  other 
meaning,  therefore,  than  that  which  ordinarily  attaches  to 
the  words  creditor  and  debtor,  must  be  resorted  to,  in 
order  to  support  this  action ;  and  accordingly  it  is  said  that 
to  advance  the  remedy  given  by  the  act,  we  ought  to  hold 
that  a  man  becomes  indebted  the  moment  he  has  made 
himself  contingently  liable  for  the  breach  of  any  covenant; 
as  from  that  moment  it  becomes  a  legal  fraud  in  him  so  to 
dupose  of  his  lands  by  will  as  to  prevent  the  covenantee 
from  having  recourse  to  them,  and  as  from  that  moment 
the  land  becomes  indebted.  The  latter  of  these  reasons 
appears  to  be  an  argument  in  a  circle,  for  the  land  is  not 
indebted  or  bound  to  the  discharge  of  the  future  demand 
in  sach  a  sense  as  to  prevent  its  alienation  by  devise, 
aaless  the  owner  was  indebted  in  his  life-time  within  the 
ffleaniog  of  the  statute.    This  latter  proposition,  therefore, 


Baiajit. 
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laaA.        cannot  be  proved  by  the  former.      With  respect  to  the 
p  "  argument,  that  a  devise  under  the  supposed  circumstances 

«.  is  a  legal  fraud;  in  order  to  be  satisfied  of  that*  it  is  not 

enough  that  we  should  think  that  the  remedy  would  have 
been  more  complete  if  it  had  been  extended  by  apt  words 
to  such  a  case,  but  we  ought  to  have  almost  irresisHbk 
evidence  of  the  intention  of  the  legislature  to  control  the 
general  power  of  disposition  by  devise  to  this  extent^ 
before  we  shall  be  warranted  in  aiSxing  to  the  language 
used  any  other  meaning  than  it  would  bear  in  ordinary 
parlance  or  common  technical  acceptation.  Upon  this 
point  some  information  may  be  derived  from  the  case  of 
Wilson  V.  Kttubley  (a).  This  Court  there  thought  it  safe 
to  collect  that  intention  of  the  legislature,  to  which  alone 
effect  would  be  given,  from  the  language  of  the  enacting 
part  of  the  statute ;  they  thought,  therefore,  that  it  pointed 
to  a  distinction  between  debts  strictly  so  called,  and 
damages  arising  from  the  breach  of  covenant,  Grose  J., 
says,  that  a  mere  breach  of  covenant  cannot  be  considered 
a  debt.  Lawrence,  J.,  says,  ^'  although  it  speaks  of  debtSt 
which  must  mean  existing  debts,"  and  observes  that  the 
damages  there  sought  to  be  recovered,  ^'  never  could  be 
considered  as  a  debt  due  from  the  testator  at  the  time  of 
his  death,  within  the  meaning  of  the  act."  Le  Bkmc,  J. 
aays,  *^  They  only  contemplated  what  were  debts  strictly  so 
called,  and  did  not  mean  to  extend  the  remedy  against 
devisees,  to  the  recovery  of  damages  for  breaches  of  cove- 
nants or  contracts  made  by  their  testators."  That  case 
therefore,  which  determined  that  an  action  of  Covenant 
could  not  be  brought  upon  this  statute  against  the  devisee, 
proceeded  as  much  upon  the  presumed  intention  as  the 
mere  letter.  In  the  present  case,  the  damages  for  the 
breaches  of  covenant  declared  on  are  liquidated,  and  there- 
fore in  form  may  be  sued  for  in  an  action  of  debt ; 
they  are  not  the  less  in  substance  damages;  nor  in  the 

(a)  7  East,  ISl. 
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present  case  is  it  to  be  forgotten  that  the  testator  was  a 
surtty,  whose  eventual  liability  was  contingent  only  on  the 
future  default  of  his  principal.  The  substance  of  the  tes- 
tator's contract  was  to  secure  to  the  lessor  the  performance 
of  the  covenants  by  the  lessee. 

It  was  said,  however,  that  wherever  a  testator  is  bound 
by  a  personal  covenant  the  ejreci/^or  may  be  sued, — and  that 
u  he  is  only  answerable  for  the  debts  of  the  testator, 
this  implies  that  the  testator's  liability  on  his  covenant 
constitutes  a  debt  existing  in  him  in  his  life-time.  In 
support  of  this  position,  Plumer  v.  Merchant  was  cited,  in 
which  case  it  was  held,  that  the  trustee  of  a  marriage 
settlement  containing  a  covenant  by  P.  Af.,  that  he  should 
by  hb  last  will,  or  that  his  executors,  &c.  should  within 
six  months  after  his  death,  pay  700/.  to  the  trustee  on 
certam  trusts,  might  after  P.  Af.'s  death,  and  becoming  his 
adoiinistrator,  retain  the  sum  of  700/.,  and  give  such  re- 
tainer in  evidence  under  plene  administravit  to  an  action  of 
Debt  on  the  intestate's  bond.  The  reason  of  this  decision 
is  clear  :  If  the  trustee  had  not  also  been  administrator,  he 
might  have  sued  the  person  filling  that  character  on  this 
covenant;  it  followed  therefore,  that  filling  both  characters 
himself,  he  had  a  right  to  retain  the  amount  The  re^ 
tamer  was  an  actual  payment  of  it,  and  an  administration 
pro  tanto  of  the  assets;  but  this  decides  nothing  applicable 
to  the  present  question ;  the  executor  is  the  general  repre- 
sentative of  the  testator,  as  to  his  personal  contracts, 
whether  the  breach  accrue  in  the  life-time  of  the  testator, 
or  after  his  death;  whether  after  breach  the  sum  due  be 
called  a  debt,  or  the  penalty  of  a  broken  covenant,  are  in- 
different matters.  In  the  case  cited,  the  instant  P.  M.  had 
died  intestate,  the  700/.  was  a  liquidated  debt  due  from  the 
representative  to  the  trustee,  the  payment  of  which  indeed 
might  in  ease  of  the  estate  be  delayed  for  six  months, 
but  which  the  representative  would  have  been  justified  in 
paying,  and  therefore  was  justified  in  retaining  instanter. 
In  the  principal  case,  the  liability  of  the  devisee  is  created 
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1835.        wholly  by  the  statute,  and  is  not  founded   on  the  same 
principle,  nor  can  it  be  carried  to  the  same  extent  as  that 
of  the  executor. 
Briawt.  Another  case  was  cited  of  Ex  parte  Tindal{a),  in  which 

it  was  held,  that  to  covenant  that  a  sum  of  money  should 
be  paid  to  trustees  within  twelve  months  after  the  decease 
of  the  covenantor,  on  certain  contingencies,  was  to  contract 
a  debt  payable  on  a  contingency,  within  the  meaning  of  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  66,  for  the  valuing  and 
proving  of  contingent  liabilities  under  the  bankrupt  laws. 
This  also  appears  to  us  wholly  inapplicable  to  the  present 
case.  Under  this  section,  the  issuing  of  the  commission  is 
the  analogous  point  to  death  under  the  S  Will.  Is  Mary^ 
cap.  14,  and  both  the  letter  and  spirit  of  the  section  point 
to  a  liability  which,  at  the  date  of  the  commission,  not  only 
has  not  yet  become  ripe,  (so  that  an  action  can  be  main- 
tained on  it  then,)  but  to  one  which  rests  in  uncertainty 
whether  it  may  ever  attach  at  all.  Such  a  future  and  con- 
tingent liability  the  legislature  has  brought  within  the  range 
of  the  bankrupt  law,  and  in  so  doing  has  called  it  a  debt. 
But  for  the  statute,  it  is  obvious  that  the  covenantor,  in 
the  case  cited,  could  not  have  been  considered  a  debtor  to 
the  covenantee ;  for  not  only  no  action  of  Debt,  but  no  ac- 
tion at  all,  could  ever  have  been  maintained  against  him. 
And  as  regards  the  parties  themselves,  the  law  would  re- 
main the  same  after  the  statute :  Though  the  statute  calls  it 
a  debt,  none  of  the  legal  incidents  to  the  relation  of  creditor 
and  debtor  exist  as  between  the  parties.  The  decision 
therefore  of  the  case  cannot  be  extended  to  help  the  pre* 
sent  argument  for  the  plaintiff:  it  is  merely  the  construc- 
tion of  those  words  taken  with  their  context,  and  with 
reference  as  well  to  the  manifest  intention  of  the  section 
Itself  as  the  general  policy  of  the  bankrupt  law.  The 
plaintiff  therefore  has  failed  to  satisfy  us  that  we  ought  to 
construe  the  words  of  this  statute  in  any  other  than  their 

(a)    Ante. 
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ordinary  meaning  ;  aod  we  think  that  the  remedy  given  by 
it  applies  only  where  a  debt,  in  that  sense,  exists  between 
the  parties  in  the  life-time  of  both. 

With  respect  to  the  pleas,  it  is  enough  to  say  that  if  the 
declaration  be  taken  as  affirmatively  alleging  that  any  part 
of  the  debt  mentioned  in  the  declaration  accrued  due  in 
ibe  life-time  of  Briant,  the  third  plea  appears  to  us  to  tra- 
verse that  allegation  with  sufficient  directness.  On  the 
other  hand,  if  the  declaration  does  not  do  that,  it  is  sub- 
stantially defective,  and  it  becomes  unnecessary  for  the  de- 
fendants to  have  recourse  to  any  plea. 

As  to  the  objection  that  the  third  plea  is  improperly 
concluded  with  a  verification ;  that,  if  available  at  all,  ought 
to  have  been  specially  assigned,  and  having  not  been  so,  the 
plaintiff  cannot  now  avail  himself  of  it.  We  think  there- 
fore there  must  be  judgment  for  the  defendant  on  the  third 

plea  (a). 

Judgment  for  the  defendant  (i). 


57 


1885. 


On  a  day  (in  Easter  term,)  subsequent  to  the  hearing  of 
the  above  argument,  but  before  the  delivering  of  the  judg- 


(a)  This  plea  beiog  pleaded  lo 
the  whole  action,  the  plaincifT 
would  be  wholly  barred  by  this 
judgment. 

(i)  The  effect  of  the  judginent 
seems  to  be  different,  according  as 
the  declaration  is  held  to  be  suffi- 
cient or  not.  If  the  judgment  pro- 
ceed merely  on  the  sufficiency  of 
the  plea,  then  the  truth  of  the  plea 
being  admitted  by  the  demurrer, 
the  judgment  would  estop  the 
plaintiff  from  alleging,  in  a  new 
action,  that  the  cause  of  action 
arose  in  the  life-time  of  the  de- 
visor. On  the  other  hand,  if  the 
judgment  proceed  merely  on  the 
insoflicieocy  of  the  declaration  in 


omitting  the  averment  of  the  cause 
of  action  having  accrued  in  the 
life-time  of  the  devisor,  (that 
omission  not  being  considered  as 
cured  or  rendered  immaterihl  by 
the  plea,)  the  judgment  for  the 
defendant  would  be  no  bar  to  a 
second  action.  In  this  view  of 
the  case  it  would  be  material  to 
consider  in  what  way  the  judg- 
ment should  be  entered  up.  If 
the  judgment  purport  to  proceed 
on  the  insufficiency  of  the  decla- 
ration, when  in  point  of  law  the 
declaration  is  not  insufficient,  or 
the  defect  has  been  cured  by  the 
plea,  then  the  judgment  would 
seem  to  be  reversible  by  the  de- 


58 


1835. 


SembUy  that 
Reg.7,H.T. 
4  W.  4,  giving 
the  costs  of 
particular  is- 
sues to  the 
successful 
partj,  does 
not  apply  to 
demurrers. 
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ment,  Stephen,  Serjt.,  proposed  to  argue  demurrers  to  the 
eighth  and  eleventh  pleas.  He  contended  that  it  was 
necessary  for  him  to  argue  those  demurrers^  whatever  might 
be  the  judgment  of  the  Court  upon  the  principal  question 
between  the  parties ;  as  in  case  the  plaintiff  succeeded  in 
obtaining  the  judgment  of  the  Court  upon  the  demurrers 
to  the  eighth  and  eleventh  pleas,  he  would  be  entitled  to 
costs  under  Reg.  7,  H.  T.  4  Will.  4  (a). 

Coleridge,  J.  referred  to  a  case  on  this  subject,  re- 
cently decided  in  the  Common  Pleas  (fr). 


Lord  Dbnman,  C.J. — We  are  disposed  to  think  that  as 
this  is  a  case  of  demurrer,  neither  party  would  be  entitled 
to  costs. 


fendaut,  as  anjusdy  depriving  him 
of  a  bar  to  a  future  action.  If  the 
judgment  purport  to  proceed  on 
the  sufficiency  of  the  plea,  when 
the  declaration  is  insufficient,  and 
the  defect  is  not  cured  by  the  plea, 
{vide  Com.  Dig.,  Pleader,  (C.  85, 


E.  37),)  the  judgment  would  i 
to  be  reversible  by  the  plaintiff,  as 
improperly  barring  his  futare  ac- 
tion. 

(a)  Ante^  vol.  iii.  p.  5. 

(6)  Not  yet  reported. 


Where  be- 
tween  the  no- 
tice of  appli- 
cation by  a 
party  for  ad- 
mission as  an 


Ex  parte  Croft. 

An  application  was  made  to  Coleridge,  J.,  at  chambers, 

to  issue  his  fiat  that  Croft,  who  had  duly  served  five  years 

as  an  articled  clerk,  might  be  admitted  an  attorney  of  this 

Court.    It  then  appeared  that  there  was  a  variance  between 

his  articles  of  the  names  both  of  the  master  and  of  the  clerk  in  the  arti- 

clerkship,         ^j^g  ^f  clerkship   and    their  names  in  the  notice  of  the 

there  existed  a  "^  ^ 

variance  in       intended   application  for   admission.      The  name  of  the 

the^^f*icc\he  master  was  stated  in  the  articles  to  be  Edwin  Smith;  in 
master  and 

clerk  were  respectively  described  as  having  two  christian  names,  and  in  the  articles  as 
having  one  only, — the  Court,  upon  an  affidavit  of  identity,  and  that  the  parties  were 
truly  described  in  the  notice,  allowed  the  apolicant  to  be  admitted,  although  the  affi- 
davit did  not  state  that  the  parties  were  unuufy  known  by  their  true  names. 
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the  notice  he  was  called  Edwin  William  Smiih.    The  name        t835. 
of  the  clerk  was  stated  in  the  articles  to  be  Georse  Croft  ;      ^^-^-^ 
in   the  notice    he  was    called   George  Anderson   Croft.       CbwtT 
Coleridge,  i.,  referred  the  matter  to  the  full  Court.     In 
addition  to  the  usual  affidavits.  Croft  made  an  affidavit  of 
the  identity  of  the  persons  named  in  the  articles  and  in  the 
notice^  and  that  the  true  names  of  the  master  and  the  ap- 
plicant were  Edwin  William  Smith  and  George  Anderson 
Croft.    This  affidavit  did  not  state  that  the  parties  were 
usually  known  by  their  true  names. 

Nevile  now  moved  that  Croft  might  be  admitted.  He 
contended  that  the  variance  was  immaterial ;  that  no  one 
could  be  misled  by  it»  since  if  any  person  intended  to  op- 
pose the  admission  of  the  applicant^  he  would  look  at  the 
notice,  in  which  the  true  names  of  the  parties  appeared^ 
and  not  at  the  articles. 

£t  per  Curiam  (a) — 

Motion  granted. 

(a)  Lordi3biMaa,C.J^  Pattemm^J.  and  Wiamm,J. 


Smith  v.  Sir  E.  B.  Sandys,  Bart 

The  facts  of  this  case,  and  the  arguments,  are  fully  stated  By  theprac- 
.,.j  1-    t      r^  n^L  J-     ticeofK.  B. 

itt  the  judgment  of  the  Court.     The  case  was  argued  in  a  side-bar  rule 

does  not  opei^ 
ite  to  charge  a  person  as  in  execution,  unless  he  be  in  custody  in  the  particular  suit  when 
Ihe  rule  is  taken  out. 

Where  therefore  A.  was,  in  1821,  in  custody  at  the  suit  of  £.,  and  C.  (who  had 
obtuned  a  judgment  against  A»  in  another  suit,)  took  out  a  side-bar  rule  for  the  Mar- 
shal to  acknowledge  A.  in  custody,  and  in  May,  1835,  A.  was  brought  up  in  custody 
by  habeas  corpus  and  charged  in  execution  at  the  suit  of  C. : — Held,  that  A,  had  not  been 
properly  charged  in  execution  |)reviously  to  May,  1835,  and  that  be  was  not  then  pro- 
perly coaiged  in  execution,  as  it  did  not  appear  that  C.  had  either  revived  his  judgment 
by  scire  facias  or  taken  out  execution  within  a  year  after  he  had  signed  judgment 

Such  proceeding  hj  side-bar  rule  is  not  only  irregular  but  void  and  inoperative,  and  is 
not  set  up  by  waiver  or  by  lapse  of  time. 

In  a  record  of  commitment,  it  is  alleged  that  B.  was  brought  up  and  charged  in  exe- 
catioQ  at  the  suit  of  A.  The  form  of  the  record  is  tha  same  whether  the  party  is  charged 
in  execution,  by  side-bar  rule,  or  by  habeas  corpus.  B,  b  not  estopped  from  saying 
that  be  was  not  brought  op  by^habeas  corpus. 


Smith 

V, 
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1835.        this  term  by  W.  H.  Watson,  for  the  plaintiflf,  and  for  the  de- 
fendant, by  Archbold,  who  referred  to  Tidd's  Practice,  36S, 
364,  and  Hussey  v.  Wilson  (a). 
Sakdys.  Cur.  adv.  vuli. 

Lord  Denman,  C.  J.,  in  the  course  of  the  term,  deli- 
vered the  judgment  of  the  Court  as  follows. 

It  seems  in  this  case,  that  the  defendant  being  in  custody 
in  the  year  1821,  at  the  suit  of  some  person,  but  not  being 
in  custody  in  the  action  in  which  this  application  is  made, 
the  plaintiff  in  this  action,  in  which  he  had  obtained  a  judg- 
ment, took  out  a  side-bar  rule  for  the  Marshal  to  acknow- 
ledge the  defendant  to  be  in  his  custody.  This  acknow- 
ledgment was  made,  and  the  committitur  was  entered  on 
the  roll,  but  the  defendant  was  not  then  brought  up  by  ha- 
beas corpus  to  be  charged  in  execution.  By  the  practice 
of  this  Court  the  proceeding  by  side-bar  rule  does  not 
operate  to  charge  a  prisoner  in  execution,  unless  he  be  at 
the  time  in  custody  in  the  particular  suit ;  it  was  therefore 
contended,  that  this  side-bar  rule,  and  what  was  done 
under  it,  had  no  legal  operation,  and  that  the  defendant, 
although  he  has  been  in  custody  ever  since,  (as  it  was  sup- 
posed, in  this  action,)  has  not  been  so  legally.  He  applied 
last  term  to  be  discharged,  but  the  motion  was  refused, 
because  it  did  not  sufficiently  appear  that  he  had  not  been 
brought  up  by  habeas  corpus,  nor  that  he  was  not  in  1821 
in  custody  in  this  suit.  Now  those  circumstances  do  ap- 
pear, but  in  the  meantime,  and  before  the  present  rule 
nisi  to  discharge  him  was  obtained,  viz.  on  27th  May  last,  he 
was  brought  up  by  habeas  corpus  and  charged  in  execu- 
tion in  this  action,  being  in  custody  at  the  suit  of  other  per- 
sons all  the  time.  There  is  a  record  of  his  commitment  in 
this  action  in  1821,  by  which  it  is  alleged  that  he  was  then 
brought  up  and  charged  in  execution  in  this  action. 

Three  questions  arise. 

First — Whether  the  defendant  can  be   heard   to  aver 

(a)  5  T.  R.  254. 
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againat  this  record.     Secondly — Whether,  if  he  cau^  he  is        1835. 
prevented  by  lapse  of  time.     Thirdly — If  not,  whether  he 
was  rightly  charged  in  execution  on  the  27th  of  May  last. 

As  to  the  first:  The  form  of  the  record  appears  to  be 
the  same,  whether  a  party  is  charged  in  execution  by  side-  jJJJ'opS^j"'" 
bar  rule,  or  by  writ  of  habeas  corpus.  We  think,  therefore, 
that  the  defendant,  in  explaining  the  mode  by  which  it  was 
attempted  to  charge  him,  is  not,  strictly  speaking,  averring 
against  the  record,  and  may  be  heard. 

As  to  the  second :  This  depends  on  the  point  whether  the  Second  point: 
proceeding   by    side-bar  rule   was    merely  irregular,  or  or^Uity. 
wholly  void  and  inoperative.     We  think  that  it  was  wholly 
void,  and  therefore  that  there  is  no  waiver,  and  that  the 
lapse  of  time  does  not  prejudice  the  defendant. 

As  to  the  third:  The  case  must  be  taken  as  if  nothing  Third  point: 
had  been  done  on  the  judgment  between  18£l  and  the  judgment. 
27th  May  last,  when  the  plainti£f,  finding  the  defendant  in 
custody  at  the  suit  of  some  other  person,  brought  him  up 
by  habeas  corpus,  and  charged  him  in  execution.  We 
think  that  he  could  not  regularly  do  so  without  reviving 
bis  judgment  by  scire  facias,  or  shewing  that  he  took  out 
execution  within  a  year  from  the  signing  of  the  judgment. 
He  has  not  done  either,  and  therefore  his  proceedings  are 
irregular,  and  the  rule  must  be  made  absolute  to  discharge 
the  defendant  out  of  custody  in  this  action. 

Rule  absolute. 


The  King  v.  The  Inhabitants  St.  George,  Exeteb. 

By  an  order  of  two  justices  of  the  peace  for  the  city  and  Under  43 

county  of  the  city  of  Exeter,  Mary  Lee  and  her  five  children  overseen  of  a 

parish  had 
authority,  with  the  assent  of  two  justices,  to  bind  apprentice  a  child  of  parents  legally 
settled  and  resident  in  and  chargeable  to  sach  parish,  although  such  child  he  at  the 
time  of  executing  the  indenture  resident  elsewhere,  and  not  a  burthen  upon  the  parish. 
So,  although  the  binding  were  tu  a  master  resident  out  of,  and  unconnected  with  the 
parish,  the  roaster's  consent  having  been  expressed  by  his  execution  of  the  indentures. 
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1835.        were  removed  from  the  parish  of  St.  George,  in  diat  city,  to 

Jj^*^^^      the  parish  of  Crediton,  in  the  county  of  Devon*    Upon  ap- 
Tne  Kino  ,      i       x-*  •  \  i     «    ■  * 

V,  peal»   the  Exeter  quarter  sessions  (a)  quashed  the  order, 

^sSece,''^  ""'y^^^  ^^  ^^  following  case: 
£xET£B.  The  settlement  of  the  paupers  depends  upon  that  of 

Jokn  Lee,  the  deceased  husband  of  Mary  Lee, 

John  Lee  was  bom  in  Crediton,  of  parents  legally  settled 
in  that  parish.  When  he  was  about  twelve  years  old,  an 
indenture,  dated  15th  October,  1811,  was  executed  by 
the  parish  officers  of  Crediton,  for  the  purpose  of  binding 
him  apprentice  to  William  Mugford^  who  was  his  uncle, 
and  resided  in  the  parish  of  St.  George,  Exeter.  At  the 
time  of  the  execution  of  this  indenture  his  father  was  at  sea, 
and  his  mother,  having  other  children  living  with  her  in 
Crediton,  was  in  the  receipt  of  relief  from  that  parish.  John 
Lee  himself  was  not  residing  with  her,  but  had  lived  for  a 
year  or  more  with  his  uncle  {Mugford),  in  the  parish  of  St. 
George.  The  indenture  was  executed  by  the  churchwar- 
dens and  overseers  of  Crediton,  at  the  pay-table  of  that 
parish,  neither  Mugford  nor  Lee  being  present,  nor  the 
magistrates  who  signed  the  allowance  of  the  indenture.  And 
it  does  not  appear  at  what  time  or  in  what  place  they 
signed  it|  but  it  bears  the  signatures  of  two  magistrates  of 
the  county  of  Devon.  A  counterpart  was  executed  by  Mug' 
ford  at  his  house  in  Exeter,  but  Lee  was  not  present  when 
he  executed  it,  and  was  not  a  party  to  it,  nor  to  the  original 
indenture.  He  continued  to  reside  with  Mugford,  serving 
him  in  his  business  of  a  thatcher,  till  about  a  year  after  he 
attained  the  age  of  twenty-one  years. 

The  question  for  the  opinion  of  the  Court  is,  whether 
this  was  such  a  binding  of  John  Lee,  as  that  the  residence 
and  service  under  it  would  confer  a  settlement^  he  having 
lived  out  of  the  parish  of  Crediton  a  full  year  before  the  in- 
denture was  executed. 

(a)   Mr.  Justice  Coleridge  then  sitting  as  Recorder  of  the  city. 
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Barsiow  and  JBscoit,  in  support  of  the  order  of  sessions.        1835. 
ITiis  binding  took  place  before  the  passing  of  56  Geo.  3,     rJ^*^^^^ 
c.  1399  utd  therefore  the  question  as  to  the  validity  of  the  v. 

indenture  depends  upon  43  Etiz.  c.  «.  The  simple  point  ^si^G^tos''^ 
isy  whether  the  mere  fact  of  the  poor  child  being  corporally  £x&tbr. 
out  of  the  parish  at  the  time  of  the  binding  makes  the  in- 
denture void.  By  the  6th  section,  the  parish  officers  are 
authorized,  v^ith  the  assent  of  two  justices,  ''  to  bind  any 
such  children  a$  aforesaid  to  be  apprentices  where  they  shall 
see  convenient''  Upon  reference  to  the  ^*rs<  section  it  will 
be  found,  that  by  "  such  children  as  aforesaid  "  are  intended 
''  the  children  of  all  such  whose  parents  shall  not,  by  the  said 
churchwardens  and  overseers,  or  the  greater  part  of  them, 
be  thought  able  to  keep  or  maintain  them."  There  is  no- 
thing in  the  words  of  this  act  confining  the  power  of  the 
parish  officers  to  the  case  of  such  children  only  as  may 
happen  at  the  time  of  the  intended  binding,  to  be  actually 
withio  the  limits  of  the  parish,  so  as  to  render  necessary  the 
ceremony  of  bringing  the  poor  child  into  the  parish  at  the 
time  of  the  binding.  In  Rex  v.  St.  Nicholas,  Notting- 
ham (a)i  it  was  held,  that  if  a  poor  boy  be  bound  apprentice 
by  the  parish  officers,  with  the  consent  of  two  justices,  to  a 
master  residing  in  a  different  parish,  and  all  the  parties 
(except  the  apprentice)  sign  the  indenture,  the  apprentice 
will  gain  a  settlement  in  the  parish  of  the  master,  by  residing 
diere  forty  days  under  the  indenture.  This  case,  and  many 
observations  in  the  judgments,  afford  a  strong  argument 
against  the  point  principally  contended  for  by  the  respond- 
ents ;  and  at  the  same  time  the  case  is  an  express  decision 
against  them  upon  two  other  points,  which,  from  the 
statements  in  the  case,  it  appears  to  be  intended  to  raise, 
namely,  that  the  parish  officers  could  not  bind  a  poor  child 
apprentice  to  a  master  residing  out  of  the  parish,  and  that 
the  indenture  required  execution  by  the  apprentice. 

Crowder  and  W.  M.  Praed,  contra.    The  indenture  was 
(a)  8  T.  R.  796, 
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1835.        void  on  two  grounds :  first,  that  John  Lee  was  not  a  poor 
^'^^'^^      child  whom  the  parish  officers  had  any  authority  to  bind  ; 
^.  and  secondly,  that  Mugford  was  not  a  person  to  whom  they 

^^***p'*"**'®^  could  bind  a  poor  child  apprentice. 

ExETEA.  ^  I.  It  appears  from  the  first  section  of  43  Eliz.  c.  2,  taken 
in  connection  with  sect.  5,  that  parish  officers  were  autho- 
rized to  bind  as  apprentices  such  children  only  as  they  were 
also  empowered  to  '*  set  to  work.**  By  sect.  1,  the  over- 
seers are  empowered  to  set  to  work  the  children  of  parents 
unable  to  maintain  them;  that  is,  such  children  as  by  reason 
of  the  inability  of  their  parents  to  maintain  them,  are  be- 
come a  burthen  upon  the  parish.  If  the  child  of  poor  pa- 
rents resided  out  of  the  parish  of  his  parents,  the  overseers 
of  that  parish  had  no  power  to  bring  him  into  the  parish 
by  compulsion,  in  order  to  set  him  to  work.  At  the  time  of 
the  passing  of  the  act  of  43  Eliz.  there  was  no  law  of  settle- 
ments, and  the  authority  of  parish  officers  extended  only  to 
such  persons  as  were  in  their  parish,  and  a  burthen  upon  it. 
A  poor  child,  who  at  that  time  resided  away  from  his  family 
in  another  parish,  and  became  chargeable  to  it,  could  not 
be  removed  into  the  parish  in  which  his  family  resided; 
therefore  in  no  sense  could  he  have  been  considered  as  a 
poor  child  of  the  latter  parish,  and  a  burthen  upon  it.  Even 
to  this  day,  overseers  are,  in  strictness,  not  bpund  to  relieve 
persons  out  of  the  parish,  though  settled  there,  unless  in 
the  case  of  a  suspended  order  of  removal, — where  the  liabi- 
lity arises  out  of  a  special  enactment.  It  is  true,  that  under 
13  &  14  Car,  2,  paupers  settled  in  one  parish  may  now  be 
removed  into  it  from  another  parish  in  which  they  may  hap- 
pen to  be ;  but,  though  on  the  ground  of  expediency  the 
practice  is  commonly  otherwise,  the  overseers  of  the  parish 
in  which  the  pauper  has  a  settlement  is  not  bound  to  re- 
lieve until  an  order  of  removal  has  been  made,  and  either 
executed  or  duly  suspended.  But,  not  only  must  the  poor 
child  be  within  the  parish,  in  order  to  give  the  overseers 
power  to  set  him  to  work  or  to  bind  him  apprentice, 
he  must  also  be  the  child  of  parents  who  are  unable  to 
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mauUain  him.     Now,  though  John  Lee's  mother  w£l3,  at         i8S5. 
the  time  of  the  biadiag,  in  the  receipt  of  relief  from  the    .  ^^^"^^^ 
parish  of  CreditOD,  yet  as  he  himself  was  residing  with  his        ^^y^ 
ancle  in  another  parish,  and  maintained  by  him,  it  cannot.  Inhabitants  of 
properly  be  said  that  his  parents  were  unable  to  maintain      Exeter. 
him.      [Patteson,  J.    If  a  person  maintains  bis  child   by 
another^ — as  in  this  case,  by  an  uncle, — there  is  an  ability  to 
maintain.]     In  order  to  support  the  proposition  of  the  ap- 
pellants, it  is  necessary  to  go  the  whole  of  this  length, — that 
if  a  poor  person  in  the  receipt  of  relief  in  and  from  a  parish 
in  Devonshire,  had  a  child  living  with  a  relation  in  York- 
shire, the  ovierseers  of  the  parish   in  Devonshire  might, 
under  43  Eliz.^  have  compelled  the  child  to  come  into  their 
parish  and  be  set  to  work.    Rex  v.  St.  Nicliolas,  Notting- 
ham, has  been  cited  as  bearing  upon  this  first  point,  but  it 
does  not  appear  to  be  an  authority  against  it. 

If  the  Court  should  be  of  opinion,  for  any  of  the  reasons 
which  have  been  urged,  that  the  overseers  had  no  authority 
to  tind^  under  the  circumstances  of  this  case,  the  result  will 
be,  that  the  indenture  must  be  held  voidj  and  not  voidable 
only,  and  consequently  no  settlement  will  have  been  acquired 
by  service  and  residence  under  it.  The  cases  upon  this 
point  are.  Rex  v.  St.  Nicholas,  Ipswich  (a),  Gray  v.  Cook- 
sott{b),  Gye  v.  Felton{c),  Rex  v.  Cromford{d),  Rex  y, 
Sipanie),  Rexv.Amesby{f),  Rex  y*  Stoke  Damarel(g). 

IL  Upon  this  point,  the  learned  counsel  admitted  that 
Rer  V.  Si.  Nicholas,  Nottingham,  was  an  authority  against 
them,  but  endeavoured  to  show  that  the  matter  required  re« 
consideration.  [Coleridge,  J.  It  was  my  intention,  when 
the  case  was  before  me  at  the  Exeter  sessions,  not  to  allow 
this  point  to  be  raised  by  the' special  case.  I  thought  it  not 
right  to  re-agitate  a  question  which  had  been  decided  many 
years  ago,  and  which  I  knew  would  affect  many  settlements. 

(a)  Burr.  S.  C.  91;  2  Str.  1066.  (e)  9  East,  295. 

(5)  16  East,  13.  (/)  3  Barnw.  &  Alders.  584. 

(c)  4Taont.876.  (g)  1  Mann.  &  Ryl.  458;    7 

(lO  8  East,  S5.  Barnw.  &  Cressw.  563. 

VOL.  V.  F 
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X  certainly  intended  expressly  to  refuse  to  reserve  that  point. 

-^   ^  Patteson,  J.   There  is  no  doubt  about  Rex  v.  St.  Nicholas, 

The  KiMG  ^       '  ,  ... 

V.  Noitingham,    It  is  a  sound  and  reasonable  decision,  which 

St^George^   has  been  acted  upon,  and  has  never  hitherto  been  ques- 

ExfiTEB.      tioned.] 

Cur.  adv.  mUt. 


The  judgment  of  the  Court  was  now  delivered  by 
Lord  DfiNMANy  C.  J.,  who,  after  stating  the  facts  of  the 
case,  proceeded  as  follows : — One  point  was  made,  which 
however  was  not  intended  to  be  reserved  by  the  ^ession^^ 
namelyj  whether^  before  the  stat.  56  Geo.  3,  c.  139^  a  child 
could  legally  be  bound  by  the  parish  officers  to  a  master  not 
resident  in  their  parish.  We  have  no  doubt  on  this  point : 
It  is  expressly  decided  by  Rex  v.  St.  Nicholas,  Nottingham^ 
the  authority  of  which  case  has  never  hitherto  been  quea* 
tioned* 

The  point  which  was  intended  to  be  reserved  wa9,  whe* 
ther  the  parish  officers  had  power  under  43  JS/iz.  c.  %f  s.  5^ 
to  bind  out  any  child  not  at  the  time  resident  in  their 
parish.  That  section,  by  the  word  ''  smh,*  refers  to  the 
first  section  of  the  same  act,  and  the  first  section  has 
these  words,  ''  the  children  of  all  such  whose  parents  shall 
not,  by  the  churchwardens  and  overseers  or  the  greater 
part  of  them,  be  thought  able  to  keep  or  maintain  their 
children.**  The  words  are  not  grammatically  correct,  but 
their  meaning  is  obvious.  At  the  time  of  the  passing  of 
the  statute  of  43  Eliz.  c.  2,  there  was  no  law  of  settlement, 
nor  could  the  children  of  paupers,  if  at  a  distance  from 
their  parents,  be  sent  home  by  the  parish  officers.  In  that 
state  of  the  law,  the  provisions  of  the  43  Eliz.  c.  S,  s.  5, 
could  not  apply  to  any  children  not  actually  resident  in 
the  binding  parish.  But  since  the  law  of  settlement  has 
been  introduced,  all  the  unemancipated  children  of  a 
pauper  are  considered  as  part  of  his  family  ;  and  we  think 
that  the  parish  officers  of  any  parish  where  the  pauper  is 
settled  and  residing,  and  unable  to  maintain  his  children, 
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may  bind  out  bis  child,  with  the  assent  4Df  two  justices  and 
in  the  proper  form,  without  the  formality  of  having  that 
child,  if  resident  at  a  distance,  brought  home  to  his  family.  v. 

The  case  of  Rex  v.  CoU'Orton{a),  would  at  first  sight  ^gi^G^oMEf 
leem  to  lay  down  the  rule«  that  the  statute  of  Elizabeth  is  Exeter. 
to  be  construed  without  any  reference  to  any  subsequent 
statutes  'y  but  on  consideration  we  do  not  think  that  any  such 
rule  is  there  laid  down :  All  that  is  decided  is,  that  when  a 
cbQdl  is  resident  in  a  parish,  and  the  parents  are  unable  to 
maiotaiB  it,  the  parish  officers  may  bind  out  the  child,  though 
the  parents  be  not  setded  in  the  parish  ;  which  is  quite  con- 
sistent with  their  having  power  to  bind  out  one  of  a  JFieunily 
legally  setded  and  resident  in,  and  chargeable  to  their  parish, 
tliough  the  individual  be  at  the  moment  resident  elsewhere. 
As  to  the  consent  of  the  child,  it  is  not  requisite  in  the  case 
of  a  parish  apprenticeship ;  and  no  danger  need  be  appre- 
hended that  a  child  may  be  taken  from  a  friend  or  rela- 
tiottj  against  the  will  of  that  friend  or  relation,  and  against 
the  will  of  his  parents,  and  bound  to  a  stranger ;  for  the 
whole  matter  is  under  the  superintendence  of  the  justices, 
who  cannot  be  supposed  likely  to  sanction  such  an  arbi* 
tiaiy  i^oceeding. 

Under  diese  circumstances  we  are  of  opinion  that  the. 
•rder  of  sessions  must  be  confirmed. 

Order  of  Sessions  confirmed, 
(a)  1  Bamw.  &  Adol.  S5. 


f2 
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Rex  v.  MoNMOUTHSHitiE  Canal  Navigatiok 
Company. 

By  a  local  act  UPON  appeal,  a  poor-rate  for  the  borough  of  Newport, 

for  making  a  thereby  the  CompaDy  of  Proprietors  of  the  Momnooth- 

enacted  that  shire  CaDal  Navigation  M'ere  rated  in  the  sum  of  100/.,  as 

and'dutief  ^^^  occupiers  of  part  of  the  canal,  and  a  certain  house, 

authorized  to  tram-road,  weighing-machine,  and  coal-house,  lying  within 

the  Company  ^®  borough,  was  confirmed,  subject  to  the  following  case: 

of  Proprietors,      gy  32  Qeo.  S,  c.  cii,  the  Company  were  incorporated 

shall  not  at  ,  . 

any  time  or      ^nd  empowered,  inter  aha,  to  make  and  keep  navigable  a 

afterbe*'^  caual  from  *'  some  place  near  Pontnewynydd,  in  the  county 

charged  with,  of  Monmouth,  into  the  River  Usk,  at  or  near  Newport," 

or  liable iT^  and  to  purchase  lands  for  the  use  of  the  undertaking;  and 

the  payment  by  sections  91  and  95  the  Company  were  empowered  to 

chia7rat«ir  take  certain  tolls.     By  section  101  it  is  enacted,  "  that  the 

whatsoever,  g^- j  rates,  tolls  and  duties,  by  this  act  granted  and  autbo* 
and  that  the  1  .  j   4-.  r  t^         • 

Company         rized  to  bo  taken  by  the  said  Company  of  Proprietors  as 

*time  tomte   ^^fo^esaid,  shall  not  at  any  time  or  times  hereafter  be  charged 

be  rated  to       with  or  be  liable  to  the  payment  of  any  parliamentary  or 

rat^t^  and    parochial  rates,  taxes,  assessments,  or  impositions  whatso- 

in  respect        gygr ;  and  that  the  said  Company  shall  from  time  to  time 

of  the  umaM  ^      ^  ^ 

and  grounds  io  be  rated  to  all  parliamentary  and  parochial  rates,  taxes, 

^  t^k«i'*a*d    assessments,  and  impositions,  for  and  in  respect  of  the  lands 

the  ware-         to  be  purchased  or  taken,  and  the  warehouses  and  other 

otherbuild-      buildings  to  be  erected  by  the  Company  in  pursuance  of 

ings  to  be  this  act,  in  the  same  proportion  as,  but  not  at  any  higher 
erected  or  set  ** 

up  by  the  said  Company  or  their  successors,  in  pursuance  of  this  act,  in  such  and  the 
same  proportion  as,  but  not  at  any  higher  value  or  improved  rent  than,  other  lands, 
grounds,  aud  buildings,  lying  near  or  adjacent  thereto,  are  or  shall/or  the  time  being  be 
rated,  and  as  the  lands,  grounds,  warehouses,  and  other  hereditaments,  so  to  be  purchased 
and  taken  and  erected,  would  have  been  ratable,  in  case  the  same  had  continued  in  their 
former  statCy  and  not  been  used  for  the  purpose  of  the  said  navigation  or  undertaking.'' 

Held,  first,  that  the  proprietors  of  the  canal  were  liable  to  be  rated  at  the^iir/iiaftf^ 
value  of  the  adjacent  lands  aud  buildings,  and  not  at  the  value  which  the  adjacent  lands 
and  buildings  possessed  at  the  time  wlien  the  act  was  passed. 

Secondly,  that  the  value  of  the  adjacent  lands  wns  to  be  estimated  from  whatever 
source  it  might  arise,  and  that  the  increase  of  value  arising  from  the  formation  of  the 
canal  was  not  to  be  excluded  from  the  calculation. 
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valae  or  improved  rent  than,  other  lands,  grounds,  and 
buildings,  lying  near  or  adjacent  thereto,  are  or  shaliybr 
the  time  being  be  rated,  and  as  the  lands,  warehouses,  and 
other  buildings,  so  to  be  purchased  and  taken  and  erected, 
would  have  been  ratable  in  case  the  same  had  continued  in 
theirybmier  state^  and  not  been  used  for  the  purposes  of 
the  said  navigation." 

By  virtue  of  this  act,  the  Company  purchased  lands  and 
made  the  intended  canal, — part  of  which  lies  within  the 
borough,  and  is  included  in  the  said  rate.  It  afterwards 
becoming  expedient  to  extend  the  canal,  the  Company  were 
empowered  by  37  Geo.  3,  c.  100,  to  extend  the  canal  about 
half  a  mile,  and  to  purchase  land  for  that  purpose.  And  it 
was  thereby  further  enacted,  that  the  Company  might  de- 
mand the  aforesaid  tolls,  and  that  the  several  clauses  and 
exemptions  contained  in  the  32  Geo.  3,  c.  cii,  should  ex- 
tend to  the  canal  thereby  authorized  to  be  made  (a). 
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(a)  Tbe  words  of  the  clause  are 
«ft  follows: — ''And  that  tbe  said 
recited  act,"  (3S  Geo,  3,  c.  cii.) 
"  and  the  several  clauses,  powers, 
authorities,  provisoes,  orders,  rules, 
regolaUons,  limitations,  exemp- 
tions, restrictions,  privileges,  pe- 
nalties, forfeitures,  punishments, 
and  provisions,  therein  contained, 
shall,  (so  far  as  the  same  will  apply, 
and  the  nature  and  circumstances 
of  the  case  will  admit,  and  so  far 
as  the  same  are  not  repealed,  al* 
tered,  re-enacted,  or  otherwise  pro- 
vided for,  in  and  bj  this  present 
act,)  extend  to  the  said  canal  and 
other  works  hereby  authorised ; 
and  shall  tale  effect,  operate,  and 
be  pot  in  execution,  and  shall  be 
Used  and  exercised  by  the  said 
Company  of  Proprietors,  and  their 
ageats  &c.,  and  shall  be  applied 
and  enforced  in,  by,  and  for  and 
in  resptct  of  the  making,  complete 


ing,  repairing,  preserving,  maintain^ 
ing,  and  using  the  said  canal  and 
other  works  hereby  authorized,  and 
for  supplying  the  same  with  water, 
and  for  regulating  the  navigation 
thereon,  and  for  the  punishment  of 
offences  relating  thereto,  and  for 
the  purchasing,  selling,  and  con- 
veying of  lands,  tenements,  and  he- 
reditaments, and  ascertaining  the 
value  thereof,  and  for  determining 
and  assessing  damages,  as  well 
as  with  respect  to  all  other  matters 
and  things  whatsoever  in  any  way 
touching  or  concerning  the  said 
canal  and  other  works  hereby  au- 
thorized to  be  made,  in  such  and 
the  same  manner,  in  all  respects, 
and  as  fully  and  effectually  as  if 
the  same  clauses,  powers,  authori- 
ties, provisoes,  orders,  rules,  regu- 
lations, limitations,  exemptions, 
restrictions,  privileges,  penalties, 
forfeitures,  punishments,  and  pro- 
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1835.  By  Ttrtue  of  the  last-mentioned  act,  the  Company  ex'' 

tended  their  canal;  and  so  much  of  the  land  taken  for  the 
purpose  of  the  extension  as  lies  within  the  borough,  is  also 

"cawal  ^°^'"^^^  ^^  ^^^  ^^  >■*  question. 

By  49  Geo.  3,  c.  cxv,  reciting  the  before-mentioiied  sta- 
tutes,  and  that  it  was  expedient  that  a  railway  should  be 
made  from  Sirbowy  Furnaces,  in  the  parish  of  Bedwellty^ 
to  communicate  with  the  canal  and  the  River  Usk,  at  or 
near  Newport,  together  with  certain  branches  of  railway 
from  the  last-mentioned  railway  to  other  placesi  after  incor-» 
porating  ''  The  Sirhowy  Tram-road  Company/'  the  Mon- 
mouthshire Canal  Company  were  empowered  to  purchase 
lands,  and  to  make  a  certain  portion  of  the  last-mentioned 
railway;  and  by  section  3  it  was  provided,  that  the  Sirhowy 
Tram-road  Company  and  the  Monmouthshire  Canal  Com* 
pany  respectively,  might  take  such  tolls  and  duties  for  the 
tonnage  of  certain  commodities  conveyed  on  the  said  rait* 
ways  or  tram-roads,  as  the  Monmouthshire  Canal  Company 
were  by  32  Geo,  3,  c.  cii,  empowered  to  take  for  tbe  ton- 
nage and  wharfage  of  the  like  articles  conveyed  on  tbe 
canals  and  railways  thereby  authorized  to  be  made.  The 
act  then  provided  that  the  several  clauses  of  the  32  Oeo*  2 
should  extend  to  this  act  (a). 


visions,  had  been  inserted,rep6ated,  to  be  demanded  and  taken,  as  are 
and  enacted  at  full  length  in  and  given  by  the  first-mentioned  act  for 
by  this  present  act,  and  as  if  the  recovering  the  rates,  tolls,  and  du- 
canal  and  other  works,  herehy  au-  ties  therein  mentioned.  And  that 
thonzed  to  be  made  and  maintain*  tbe  first-mentioned  act,  and  the 
ed,  had  been  authorized  to  be  several  clauses,  powers,  aothori* 
made  and  maintained  in  and  by  ties,  r^ulationsy  limitations,  ex- 
the  said  recited  act,  or  been  part  emptions,  restrictions,  privileges, 
of  the  canals  and  works  thereby  penalties,  forfeitures,  punishments, 
authorized  to  be  made  and  main-  and  provisions,  therein  contained, 
tained.''  shall,  to  far  at  the  tame  will  apply, 
(a)  The  clause  thus  proceeded :  and  the  nature  and  circumttancet 
— **  And  shall  respectively  have  of  the  cote  mill  admit,  and  so  far 
such  and  the  like  powers  and  re-  as  the  same  are  not  repealed,  al- 
medies  for  recovering  the  rates,  tered,  re-enacted,  or  otherwise  pro- 
tolls  and  duties  hereby  authorized  vided  for  in  and  by  this  present 
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By  virtue  of  the  last-mentioned  act,  the  Monmouthshire 
Canal  Navigation  Company  made  a  portion  of  the  last- 
mentioned  railways,  and  a  part  of  that  portion  lies  within 
the  borough,  and  is  included  in  the  rate. 

Before  and  at  the  time  of  the  formation  of  the  canal  and 
railways,  the  land  purchased  by  the  Company  for  the  pur- 
poaes  of  the  canal  and  railways,  and  the  land  on  each  side 
of  it|  was  of  very  much  less  value  than  at  the  present  time. 
The  whole  of  the  land  taken  for  the  railways^  and  a  part  of 
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act,  attend  to  the  railwaj^s  and 
tmn-roads,  and  other  works 
hereby  anthorized  to  be  made  by 
die  said  Sirhowy  Tram-road  Com- 
pany, and  the  said  Company  of 
die  Monmouthshire  Canal  Navi- 
gstioa  respectively,  and  shall  take 
effect,  operate,  and  be  put  in  exe- 
cution, and  shall  be  used  and  ex- 
ercised by  the  same  Companies 
respectively,  and  their  respective 
i^nts  &C.,  and  shall  be  applied 
and  enforced  in,  by,  and  for  and 
in  respect  of  the  making,  complet- 
ii^  repairing,  preserving,  main- 
taining, and  using  the  said  rail- 
ways or  tram-roads  &c.  hereby  &c. 
by  them  respectively;  and  for  re- 
giiladng  the  carriage  or  convey- 
aiica  of  goods  thereon ;  and  for  the 
punishment  of  offences  relating 
thereto;  and  for  the  purchasing, 
selling  and  convejring  of  lands, 
iK^  and  ascertaining  the  value 
thereof;  and  for  the  determining 
and  assessing  of  damages,  as  well 
as  with  respect  to  all  other  mat- 
ters and  things  whatsoever  in  any 
wise  touching  or  concerning  the 
said  railways  or  tram-roads  &c., 
hereby  &c.  by  the  said  Companies 
respectively,  in  such  and  the  same 
maimer,  in  all  respects,  and  as 
foUy  and  effectually  to  all  intents 


and  purposes  as  if  the  same  clauses, 
powers,  authorities,  regulations, 
limitations,  exemptions,  restric- 
tions, privileges,  penalties,  forfei- 
tures, punishments,  and  provisions, 
had  been  inserted,  repeated,  and 
enacted  at  full  length,  in  and  by 
this  present  act,  and  been  hereby 
made  applicable  to  the  Sirhowy 
Tram-road  Company  as  well  as  to 
the  Monmouthshire  Canal  Navigar 
tion  Company,  and  as  if  the  said 
railways  or  tram-roads  &c.,  hereby 
authorized  to  be  made  by  the  said 
last-mentioned  Company,had  been 
authorized  to  be  made  by  them  in 
and  by  the  first-mentioned  act, 
(t.  e,  32  Geo.  3,  c.  cii,)  or  been 
part  of  the  railways  and  other 
works  thereby  authorized  to  be 
made  by  them,  and  as  if  the  said 
railways  or  tram-roads,  and  other 
works  hereby  authorized  to  be 
made  by  the  Sirhowy  Tram-road 
Company,  had  been  part  of  the 
railway  and  other  works  authorized 
to  be  made  by  the  first-mentioned 
act,  and  the  said  Sirhowy  Tram- 
road  Company  had  been  therein 
named  and  authorized  to  make  the 
same,  instead  of  the  Monmouth- 
shire Canal  Navigation  Com- 
pany." See  the  former  part  of  this 
clause,  jxut,  88,  in  notU, 


The  King 
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18S5.        the  land  taken  for  the  purposes  of  the  original  canal,  were 
then  used  for  agricultural  purposes,  and  let  at  the  rent 
usually  given  for  good  meadow-land  in  the  neighbourhood 
Monmouth,   ^f  j^^^g      Qther  part  of  the  land  taken  for  the  original 

SHIRE    CaMAI.  /        , 

CoMPANr.  canal  was,  at  the  time  it  was  so  taken,  used  as  wharNground 
to  the  River  Usk;  and  other  part  of  the  same  land  then 
formed  a  part  of  one  of  the  streets  of  the  borough;  but  in 
consequence  of  the  formation  of  the  canal  and  railways, 
great  alterations  have  been  made  in  the  lands  adjacent  to 
the  canal,  as  to  the  manner  of  their  occupation,  and  the 
purposes  for  which  they  are  used ;  and  by  means  thereof 
their  present  annual  value  is  very  much  greater  than  it  was 
at  the  time  of  the  formation  of  the  canal  and  railways.  An 
increase  in  the  value  of  such  land  has  also  since  arisen  from 
other  local  causes,  independent  of  the  canal.  The  canal 
runs  for  some  distance  within  the  borough  of  Newport, 
parallel  with  the  Usk,  which,  before  the  formation  of  the 
canal,  was  and  ever  since  has  been  used  as  a  navigable 
river;  and  when  the  canal  was  formed,  there  was  left  be- 
tween the  canal  and  the  river,  for  the  purpose  of  making 
wharfs,  a  convenient  space,  on  which  wharfs  have  been  con- 
structed, but  not  by  the  Canal  Company.  At  these  wharfs 
the  coals  and  other  goods  conveyed  along  the  canal  are 
landed,  and  loaded  in  vessels  lying  in  the  river,  and  goods 
conveyed  in  vessels  up  the  river  are  landed  and  loaded  in 
boats  on  the  canal.  On  the  opposite  side  of  the  canal, 
dwelling-houses  have  been  erected,  and  yards  and  docks 
formed,  extending  for  a  considerable  distance  along  the 
canal  within  the  borough ;  none  of  which  belong  to  the  ap^ 
pellants.  The  wharfs,  houses,  yards,  and  docks,  are  now 
of  great  annual  value.  Some  part  of  the  lands  adjacent  to 
the  canal  within  the  borough'  ^ill  continues  to  be  used  for 
agricultural  purposes. 

Until  the  present  rate  was  made,  the  appellants  had  beeri 
rated  at  5/.  os.  only.  By  the  present  rate  they  are  rated  for 
the  lands  taken  by  them  by  virtue  of  the  32  Geo.  3,  c.  cii, 
according  to  the  present  improved  actual  value  of  the  lauds 
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and  premises  adjacent  to  the  canal^  and  for  the  lands,  taken        18S5. 
by  them  under  S7  Oeo.  3,  and  42  Geo.  3,  c.  1 15,  at  the  im-     JlT^tT^ 
proved  actual  value  of  the  lands  so  taken>  arising  from  such  v. 

lands  being  used  for  the  purposes  of  the  last-mentioned  g^^^'c^""^ 
acts.  €k>MPAKr. 

Upon  the  hearing  of  the  appeal  it  was  contended  by  the 
appellants. 

First,  that  the  provisions  contained  in  the  101st  section  First  point  t 
of  the  32  Geo.  3,  c.  cii,  were  incorporated  in  the  37  Geo.  ^^^^f  ^j. 
3,  €.  100,  and  42  Geo.  S,  c.  cxv,  or  in  one  of  them,  so  as  emption  is 
to  exempt  the  lands  taken  by  them  under  the  last-mentioned  jnTuEsequent 
acts  from  being  rated  according  to  their  actual  improved  ^^' 
value,  arising  from  the  tolls  received  by  the  Canal  Com- 
pany. 

Secondly,  that  they  were  only  liable  to  be  rated  in  pro-  Second  point: 
portion  to  the  actual  value  of  the  adjacent  lands,  at  the  y^^^^i^^^ 
time  when  the  lands  held  by  the  appellants  were  originally 
taken  for  the  purpose  of  the  canal  or  railways  under  the 
act. 

Thirdly,  that  at  all  events  they  were  only  liable  to  be  Third  point: 
rated  in  proportion  to  such  value  as  the  adjacent  lands  Me'mmc^' 
would  now  possess,  supposing  the  canal  and  railroads  had  portion  to  the 
not  been  made,  and  the  adjacent  lands  had  continued  in  jueof  adjoin- 
thcir  former  state,  and  were  now  used  for  the  same  pur-  i»g  premises, 
poses  as  at  the  time  when  the  lands  were  taken  by  the 
appellants ;  and  that  any  increase  of  value,  arising  from  or 
depending  upon  the  existence  of  the  canal  or  railroads^ 
ought  not   to  be  taken  into  consideration  .in  ascertaining 
the  value  of  the  adjacent  lands,  for  the  purpose  of  fixing 
the  sum  at  which  the  appellants  ought  to  be  rated. 

If  the  Court  shall  be  of  opinion  with  the  appellants,  on 
the  first  and  second  or  first  and  third  points,  made  by  them 
as  aforesaid,  then  the  rate  is  to  be  amended  by  reducing  the 
sum  at  which  the  appellants  are  now  rated,  from  100/.  to 
bLSs. 

The  acts  of  the  32  Geo.  3,  c.  cii,  37  Geo.  3,  c.  100,  and 
42  Creo.S,  c.  cxv,  are  to  be  taken  as  part  of  the  case. 
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tms.  Hank  and  Taldoi  in  snpport  of  the  order  of  sessions. 


_,    ^     .         The  first  duestion  is,  whether  the  101st  section  of  the  32 
The  Krite      ^^  >  •  .         t 

#.  Oio.  8f  (the  exempting  olaasej)  is  incorporated  into  the 

JJ^^'^JI^I^  Mneqmnt  sets.  From  the  iaier  sUtntes  it  is  evident  that 
GoMFAirti     this  was  a  prosperous  undertaking.    An  exemption  of  a 

First  point.  piitty  from  a  oermmon  burthen^  ought  not  to  be  extended 
by  construction.  A  case  upon  this  very  act  of  parliamenti 
wUcb  if  not  reported  (0)1  sbews  the  insufficiency  of  general 
words,  to  incorporate  provisions  in  a  preceding  act  contain- 
ing unusual  powers. 

Setond  (oWit  The  second  question  for  the  determination  of  the  Court 
if,  whether  the  appellants  are  ratable  at  the  value  only 
of  the  lands  ^ben  originally  taken.  The  respondents 
contend,  that  the  appellants  are  to  be  rated  according 
to  the  Jluetuaiing  value  of  the  adjacent  land.  The  statute 
directs  that  the  Company  shall  yrom  time  to  time  be 
rated  to  all  parochial  rates«  The  words,  ''  from  time  to 
time,''  must  have  reference  to  a  future  period.  Unless 
these  words  are  struck  out,  the  proposition  of  the  appellant, 
that  the  rate  isjixedp  is  not  maintainable.  Then  the  clause 
proceeds  thusy  **  in  such  and  the  same  proportion  as,  but 
not  af  any  higher  value  or  improved  rent  than,  other  lands 
and  gromide,  and  buildings,  lying  near  or  adjacent  thereto, 
are  or  shall  for  the  time  beit^  be  rated.**  Looking  at 
the  collocalion  of  these  words,  "  shall  for  the  time  being  be 
rated/'  it  is  evident  tbat  the  legislature  intended  that  the 
Company  should  be  rated  according  to  a  fluctuating  value. 
But  if,  as  will  be  contended  on  the  other  side,  the  value 
al  the  time  of  passing  the  act  is  to  be  the  criterion  of  the 
ratable  amount,  how  is  that  provision  of  the  statute  lo  be 
complied  with  which  directs  that  buildings  to  be  erected  by 
the  Company,  shall  be  rated  in  proportion  as  other  build- 
ings acyacent  thereto  shall  be  rated?  The  buildings  might 
net  be  erected  for  years,  and  yet,  according  to  the  construc- 
tion contended  for,  they  are  to  be  rated  in  the  same  pro- 

(a)  See  a  note  of  the  case  at  the  end  of  this  B^ort 
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portioD  as  other  pre-existing  buildings  were  rated  al  Ibe        iMff. 

time  that  the  act  passed.    It  cannot  be  said  that  the  sites      V^'lL*^ 

...  Tne  mLivo 

of  these  fntore  buildings  are  to  be  rated  by  snticipaiion^  v* 

according  to  the  then  existing  value  of  the  adjacent  building^ r  M^*'*^^**' 
[Lord  Dtmmmf  C.  J«  It  might  mean,  that  the  warehouses  to  Gextiiinr. 
be  erected  were  to  be  rated  as  the  adjacent  warehouses  were 
rated,]  It  does  not  appear  that  there  were  anj  adjacent 
warehouses.  There  is  no  reason^  on  the  score  of  justice^ 
which  should  require  any  other  construction  than  that  which 
will  subject  the  Company  to  be  rated  as  the  owners  of 
the  adjacent  lands  are.  The  object  of  the  clause  was  evi- 
dently two-fold,  first,  that  the  tolls  should  not  be  rated,  and 
secondly,  that  the  inhabitants  of  the  parish  should  not  be 
deprived  of  the  right  of  rating  the  land,  that  is,  the  fluc- 
tuating value  of  the  land^  which  they  previously  possessed* 
The  undertaking  is  exempted  from  being  rated  for  the 
tolls,  and  justice  requires  that  the  other  object  of  thtf 
statute  should  be  fully  carried  into  effect.  The  respond- 
ent! contend  that  the  proprietors  of  the  canal  should  be 
rated  in  the  same  manner  as  if  they  possessed  the  hmd 
covered  by  the  canal,  and  the  canal  had  been  at  a  dis-« 
tance  of  100  yards  to  the  right  or  left.  There  are  se* 
veral  cases  upon  acts  of  parliament,  containing  provisions 
similar  to  the  clause  under  discussion  in  this  statute,  in 
all  of  which  the  companies,  if  ratable  at  all,  have  been  bald 
to  be  ratable  according  to  the  fluctuating  value  of  the  ad- 
jacent property.  Rex  v.  The  Regent's  Canal  Company  {0)9 
Rexv.  The  Grand  Junction  Canal  Company  {b\  Rex  s*  The 
Inhabitants  of  St.  Mary,  Leicester  (c).  Rex  v«  The  Leeds 
and  Liverpool  Canal  Company  {d).  Rex  v«  Chelmer  and 
Blaekwater  Navigation  Company.  The  question  in  those 
cases  was  between  a  rating  according  to  the  value  of  the- 
adjacent  lands,  or  a  rating  upon  the  improved  value  d&* 
rived  from  the  tolls :  A  rating  upon  the  original  value  has 
never  been  suggested  till  the  present  case.  If  the  legislature 

(e)  9  Dowl.  &Rj^l«760;  6  Bam.         (c)  6  Maule  &  Mw.  400; 
&  Crassw.  780.  (</)  5  East,  SS5. 

{h)  1  Bam.  ac  AM.  M^. 
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1835.        had  intended  that  the  Company  should  be  rated  by  so  absurd 

Jr*^^^      a  standard  as  the  value  of  the  land  M'hen  originally  taken,  it 

V.  would  have  been  easy  to  express  such  an  intention  distinctly. 

8?iw'cr"2  ^^^^  ^^^  judgment  of  Abbott,  C.  J.,  in  Rex  v.  The  Bir^ 
CoMPAHT.  mingham  Canal  Company  {a),  it  appears  that  clauses  of  this 
description,  which  contain  an  exemption,  are  to  be  construed 
strictly.  In  the  Stourbridge  Canal  Company  v.  Wheeley  (6), 
it  was  held,  that  acts  of  parliament  of  this  description  are  to 
be  considered  as  a  bargain  between  the  proprietors  and  the 
public,  and  that  the  rule  of  construction  is,  that  any  am^ 
biguity  in  the  terms  of  the  contract  must  operate  against 
the  proprietors,  and  in  favour  of  the  public.  Suppose  the 
whole  of  the  canal  and  the  adjacent  lands  should  become 
an  unprofitable  swamp,  it  never  could  be  intended  that,  in 
such  a  state  of  circumstances,  this  canal  Company  should 
continue  to  pay  rates.  Rex  v.  The  Calder  and  Hebble 
Navigation  Company  (c),  is  distinguishable.  There,  the 
question  was,  whether  the  Company  were  altogether  exempt 
from  parochial  rates ;  here,  it  is  a  question  of  proportion » 

Third  point.  The  third  point  for  which  the  appellants  contend  is, 
that  the  Company  are  only  ratable  according  to  the 
value  which  the  adjacent  lands  would  now  possess,  if 
the  canal  had  not  been  made.  This  proposition,  which 
assumes  ratability  according  to  the  fluctuating  value 
of  the  adjacent  property,  involves  an  insoluble  problem ; 
for  it  is  impossible  to  say  what  proportion  of  the  increase 
in  value  has  arisen  from  the  effect  of  the  corn  laws,  the 
import  and  export  duties,  and  other  causes,  and  what  pro* 
portion  arises  from  the  existence  of  the  canal.  The  appel- 
lants seek  to  apply  the  words  which  direct  that  the  lands 
purchased  shall  be  ratable  ''  as  if  they  continued  in  their 
former  state,**  to  the  preceding  part  of  the  clause,  which 
speaks  of  the  adjacent  lands.  At  all  events,  the  language 
of  the  clause  is  ambiguous,  and  if  so,  according  to  the  prin-> 
ciple  of  construction  already  alluded  to,  the  ambiguity  must 
operate  against  the  Company,  and  in  favour  of  the  public. 

(a)  S  Bam.  &  Aiders.  578.  (c)  1  Bam.  &  Alders.  S63. 

(6)  2  Baro.  &  Adol.  792. 
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Cfreaves,  contrd.    The  exemption  clause  is  incorporated  1835. 

into  the  subsequent  statutes.     The  case  cited«  as  having  ^^^^^^^ 

been  decided  on  the  128th  section,  is  very  unsatisfactory  t  ^^ 

Neither  the  arguments  of  the  counsel  nor  the  reasons  of  the  Mohmouth- 

,       T    .     .  ..  ,         ,         ^  SHIRE  Cakai. 

judges  are  stated.    It  is  impossible,  therefore^  to  say  on     Company. 
vrhat  grounds  the  decision  proceeded ;  but  it  is  clearly  dis-  First  point, 
tinguishable  from  this  case*    [Lord  Denmang  C.  J*  We  d6 
not  feel  any  difficulty  on  that  point.] 

The  appellants  are  only  liable  to  be  rated  at  the  value  Second  point. 
whicli  the  lands  taken  by  them,  and  the  adjacent  lands, 
possessed  at  the  time  when  they  were  first  taken  for  the 
purpose  of  the  appellants.  The  proper  way  to  arrive  at 
the  true  construction  of  the  exempting  clause  is,  not  to 
look  at  the  state  of  facts,  which  now  exists,  but  to  con- 
template the  circumstances  and  law  as  they  subsisted  at 
the  time  when  the  act  was  passed.  Now,  what  were  the 
circumstances  when  this  act  passed  ?  Here  was  a  company 
entering  into  a  hazardous  enterprise  of  great  magnitude^ 
and  incurring  great  expense,  and  it  was  impossible  to  fore-* 
see  whether  the  undertaking  would  be  profitable  or  not. 
It  was  reasonable,  therefore,  that  they  should  take  every 
precaution  in  their  power  to  free  themselves  from  all  bur- 
thens likely  to  diminish  the  probability  of  the  success  of 
their  undertaking.  On  the  other  hand,  the  parishes  through 
which  the  canal  was  intended  to  pass  were  interested  in 
not  being  deprived  of  the  rate  which  the  lands  to  be  taken 
for  the  canal  then  paid.  What  then  could  be  more  natural 
than  that  the  parishes  should  say  to  the  Company,  *^  Unless 
you  will  secure  to  us  the  mme  rates  which  we  now  receive, 
we  will  oppose  your  undertaking."  And  what  more  rea* 
sonable  than  that  the  Company  should  answer,  ''.We  are 
willing  to  pay  you,  at  all  times,  the  rate  you  now  receive ; 
but  as  you  do  not  choose  to  incur  any  risk  yourselves,  and 
as  you  are  to  have  the  same  rate  you  now  have,  even  if  the 
undertaking  prove  unsuccessful,  it  is  but  fair  that  if  it  prove 
prosperous,  we  should  reap  the  benefit  of  it.  If,  on  the  one 
hand,  you  are  in  no  case  to  be  damnified,  on  the  othef  hand, 
you  ought  in  no  case  to  be  benefited.^     No  agreement  can 
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t9SUi.        bs  f  Uf  geated  which  could  be  more  reasonable  thao  this ; 

^^Tki        ^^^  ^^  ^^^^  *^'  because^  if  the  undertaking  succeeded,  the 

^  p»ri«h«s  would  reap  sufficient  benefit  from  the  value  of 

w^C^i^lki  ^*^  '^^  being  increased  by  means  of  the  canal.    Be- 

CQif94ii7f     fides,  tbo  statute  recites,  that  the  canal  will  be  of  great 

public  beuefit,  and  it  is  but  just  that  those  who  cause  such 

bsn^fit  should  be  protected  to  the  greatest  extent,  consist* 

ently  with  the  rights  of  individuals.  By  leaving  the  rates  at 

thtf  same  MDOunt  as  when  the  4ct  passed,  the  Company 

wiU  be  protected  to  the  greatest  extent,  without  injury  to 

individualst     The  principle  op  which  the  rate  is  now 

fmoied  is,  to  take  the  actual  value  of  the  adjacent  lands, 

fnm  whatenr  §9urc$  armngt  as  the  criterion  of  the  rate. 

Suppose  that  th^  actual  value  of  such  adjacept  lands  should, 

by  eatrsneous circumstances,  be  so  increased,  that  such  value 

WS9  gTMt^r  Aan  the  value  of  the  canal.    According  to  the 

priwipte  Qf  (he  present  rate,  the  Company  must  be  rated 

^cording  to  that  value,-**'wbich  is  absurd, — because  then 

this  plaiise  of  exemption,  iustead  of  being  beneficial,  would 

impose  a  greater  burthen  on  the  Company  than  they  would 

b^  liable  to  under  the  4dd  I^liz.    Again,  suppose  a  railway, 

like  the  Manche$tir  and  Zdverpool  Railway^  should  be 

innde  through  th^  same  district  as  the  canal,  and  should  run 

pfrall^l  and  near  to  it,  and  that  such  railway  should  so  in- 

tffrfisrt  with  the  traffic  on  the  canal,  as  that  the  profits  should 

b#  less  than  th^  expenditure,  yet,  if  the  value  of  the  ad- 

JA^nt  lands  continued  the  same  as  it  now  is,  the  Company 

must  still,  According  to  the  argument  on  the  other  side,  be 

rjUed  as  they  now  are,  which  never  could  have  been  the 

iqt^ption  of  the  legislature.    [Lord  Den$nan,  C,  J.    It  is 

aMy  to  put  extreme  cases  on  both  sides.    Suppose  some 

noxious  manufactory  were  established  near  the  canal,  so 

ai  entirely  to  destroy  the  value  of  the  adjacent  lands.] 

4^9rding  to  the  principle  which  the  appellants  contend  for, 

thi9  parish  would  lose  nothing,  because  the  same  rate  which 

was  paid  before  the  canal  was  made,  would  still  be  payable. 

That  supposition,  therefore,  fortifies  the  argument,  for  it 

shews  that  the  principle  contended  for,  will,  under  all  cir- 
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camstances,  be  fair ;  whereas^  according  to  the  principle  of        t99f. 
the  present  rate,  although   the   Company's   profits   were     xhaKiMe 
enormous,  they  would|  in  such  a  case,  pay  no  rate.     Again,  v> 

the  Company  are  empowered  to  make  reservoirs,  feeders,  ^m^^^^ 
locks,  and  aqueducts ;  but  the  only  toll  they  can  take  is  a  ^ow^i. 
mileage  toll.  Suppose  the  Company  had  in  any  parish  a 
reservoir  of  100  acres,  and  that  the  adjoining  lands  weve 
now  become  very  valuable,  is  it  to  be  contended  that  the 
Company  are  to  be  rated  according  to  die  improved  value 
of  aucb  adjacent  lands,  when  they  not  only  receive  no 
benefit  from  such  reservoir,  but  have  aunk  a  large  sum  in 
the  purchase  of  it,  and  yearly  lose  the  interest  of  that  son, 
together  with  the  expenses  necessary  to  keep  it  in  T9pw  i 
At  the  time  when  this  act  passed,  it  was  generally  eonai*- 
dered  that  tolls  were  ratable  per  se;  and  there  was  a  iettir 
sion«  which  was  supposed  to  sgnction  that  opiniooi  in  M09 
V.  Pag€{a)p  Iq  the  same  year  this  act  passed,  Md  pror 
bably  in  consequence  of  such  opinion  the  fir»t  part  of  tbff 
clause  in  question  was  introduced.  It  baa  been  held,  that 
a  precisely  sipiilar  clause  exempts  n  canid  froqi  the  payr 
ment  of  any  rates  at  #1} ;  Rex  v.  Colder  and  Hebbl^  Nanp^ 
gallon  Company  (jH).  If,  therefore,  the  clause  had  stopped 
there,  no  rates  would  have  been  payable  by  the  appellants  \ 
it  is  therefore  a  repeal  of  the  43  £/i>.  c,  9j  f  •  I ;  wd  tb9 
subsequent  part  of  the  clause,  instead  of  being  an  e;ieippW 
ing  clause,  is  a  clause  affirmatively  imposing  j9.tA%  on  the 
Company,  and  it  is  therefore  to  be  construed,  like  nU  9ucb 
clauses,  strictly  as  regards  the  parish,  and  fawurably  f^f 
the  Company.  This  is  an  answer  to  the  argument  on  th^ 
other  side,  that  any  ambiguity  must  operate  iigainst  thf 
Company,  and  in  favour  of  the  parish.  But  th«p  tb^  cluuse 
further  provides,  that  the  Company  sh^l  b^  rated  in  the 
same  proportion  as  other  lands  adjacent  are,  or  sbl^U  ft^ 
the  time  being  be  rated ;  but  it  does  not  stop  there,  but 
goes  on,  ''  and  as  the  lands,  &c.,  would  have  beeq  ratably  if 
they  had  continued  in  their  former  state.'*    Two  tbingSi 

(a)  4  T.  R.  549.  (6)  1  Bara.  k,  Alders.  969.  . 
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Iddil.  therefore,  are  given^  whereby  the  rate  is  to  be  ascertained*^ 
^"^""^  the  rate  on  the  adjacent  lands,  and  that  on  the  lands  taken 
If.  fo''  ^ke  canah  The  present  rate,  being  founded  on  the 
Monmouth-  actual  value  of  the  adjacent  lands  onfy,  is  clearly  wrong ; 
.  CoMPAMr.  for  It  IS  on  one,  instead  of  both  the  means  of  ascertaining 
the  rate.  Besides,  the  rate  is  to  be  upon  the  cdnal  lands 
as  if  they  bad  continued  in  their ybrmer  state,  the  moment, 
therefore,  that  they  were  appropriated  for  the  purposes  of 
the  canal)  their  value  viBa  fixed,  and  after  that  time  could 
never  change,  except  in  consequence  of  the  formation  of 
the  canah  But  it  is  said,  that  the  words  *^  for  the  time 
being"  make  the  rate  fluctuate  according  to  the  value  of 
the  adjacent  lands.  That  is  not  so.  It  is  clear  that  the 
framers  of  this  act  ktiew  how  to  provide  for  all  future  time, 
for  in  the  first  sentence  of  the  clause  they  use  the  expres- 
sion **  at  any  time  or  times  hereafter/'  And  in  the  second, 
when  they  speak  of  the  rates,  which,  of  necessity  must  be 
at  all  times  after  the  act,  it  is  '*  frdm  time  to  time  ;*'  but 
in  the  very  same  sentence,  when  they  point  out  the  mode 
of  calculating  the  rates,  it  is  *'  for  the  time  being.''  That 
variation  in  the  expression,  evidently  indicates  a  different 
purpose  in  the  one  instance  and  in  the  other.  If  the  words 
had  been  ''  are  rated  "  only,  it  might  have  been  contended 
that  the  Company  were  liable  to  no  rate  for  lands  which 
were  not  actually  rated  at  the  time  when  the  act  passed.  It 
iippears  that  part  of  the  land  taken  was  a  street,  and  therefore, 
at  that  time,  not  rated  at  all.  It  was,  therefore,  necessary 
to  introduce  the  words  ''  for  the  time  being,"  to  meet  such 
a  case.  The  words  being  in  the  singular  number  also,  can 
only  be  applied  with  propriety  to  one  instance,  and  the 
proper  construction  is,  that  the  rate  is  to  be  according  to 
the  rate  on  the  lands  when  taken,  if  there  be  one  at  that 
time,  or  if  there  be  not,  then  according  to  the  first  rate  after 
they  are  taken.  The  same  rule  will  be  found  equally  ap- 
plicable to  warehouses,  which  have  been  built  subsequently 
to  the  passing  of  the  act.  These  arguments  do  not  rest 
simply  on  the  consideration  of  this  clause,  but  it  will  be 
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fouocl,  that  there  has  been  one  uniform  and  concurrent        ^^^' 
opinion   among  all  the  Judges   who  have  given  opinions     ji,^  j^^^^ 
on  the  construstion  of  canal  acts,  viz.  that  the  company,  in  v* 

I  •  .  .  ,.  ■  «  i.    1        1         1  MONMOUTH- 

eacb  case,  is  to  be  rated  according  to  the  value  of  the  lands  shire  Canal 
at  the  tiaie  when  they  were  first  taken.  On  reference  to  Company. 
the  cases  it  will  be  found  that  there  is  no  clause  so  strongly 
in  fisvour  of  the  Company  as  this.  There  is  no  clause  in 
any  act  containing  the  first  sentence  or  the  last.  Some 
effect,  therefore,  must  be  given  to  these  additional  provi- 
sions, which  must  have  been  inserted  for  the  benefit  of  the 
Canal  Company. 

As  to  the  third  point,  it  is  true  that  it  is  not  very  formally  Third  point, 
raised,  but  that  arises  from  the  great  di£Bculty  there  was  in 
settling  the  case.  The  appellants  contend  that  it  is  quite 
clear  that  it  never  was  the  intention  that  their  lands  should 
be  rated  according  to  any  increase  of  value  arisingyrom  the 
canal  z  for  the  rate  is  to  be  as  if  the  lands  had  continued  in 
their ybnn^r  state,  and  had  not  been  used  for  the  purposes  of 
the  canal.  The  present  rate,  therefore,  is  wrong,  as  in- 
cluding a  value,  which  principally,  if  not  entirely,  arises 
from  the  existence  of  the  canal.  And  the  judgments  of 
Lord  Ellenborough,  Lawrence,  3. f^nd  Le  Blanc,  J  An  Rex  v. 
Leeds  (a);  the  judgments  of  Lord  Ellenborough,  Bayley,  J., 
lod  Abbott,  J.,  in  Hex  v.  The  Grand  Junction  Canal  Com- 
fany  (b) ;  the  judgment  of  Bayley,  J.  in  Rex  v.  St.  Peter 
the  Great,  Worcester  (c);  the  case  of  Rex  v.  St.  Mary, 
Leicester  {d) ;  the  judgment  of  Bayley,  J.  in  Rexw.  The 
Regents  Canal  Company  {e)\  and  the  case  of  Rex  v.  Chel- 
mer  and  Blackwater  Navigation  Company  {/)  were  re- 
ferred to. 

Lord  Dekman,  C.  J. — I  think  that  there  can  be  no  First  point. 
substantial  doubt  on  the  first  point.    The  exemption  is 

(«)  5  East,  335.  (d)  6  M.  &  S.  400. 

{b)  1  Bam.  &  Alders.  289.  («)  9  Dowl.  &  Ryl  760 ;  S.  C. 

(c)  8  Dowl.  &  Ryl.  331 ;  S.  C.  6  Bam.  &  Cressw.  7«0. 
5  Bam.  &  Cressw.  473.  (/)  2  Bara.  &  Adol.  14. 

TOL.  ▼.  ^ 
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incorporated  in  the  subsequent  acts.    This  is  manifastly 
distinguishable  from  the  case  cited. 
The  next  question  is  as  to  the  construction  of  the  101st 
MowMouTH-  clause,  upon  which  it  is  contended  on  the  part  of  the 

SHI&E  v/AhAL  t      f       m  ■  1  J" 

Company,  appellants  that  they  are  only  liable  to  be  rated  according 
Second  point,  to  the  value  of  the  lands  when  taken,— «that  is,  that  for  all 
time,  the  Company  are  only  to  be  rated  according  to  the 
actual  amount,  and  in  proportion  to  the  value  of  the  lands— 
at  the  time  when  they  were  taken.  If  that  bad  been  the 
intention  of  the  legislature,  it  would  have  been  better  to 
have  put  a  certain  estimate  on  the  lands.  It  would  have 
been  easy  to  have  said  that  the  land  shall  hereafter  be  rated 
at  so  much  per  acre*  It  would  be  exceedingly  difficult  at 
the  present  time  to  determine  what  was  the  value  of  the 
neighbouring  lands  at  the  period  when  the  canal  was 
formed.  But  it  is  said  that  tbe  words  are  clear  and  ex- 
plicit on  this  subject.  If  they  are  so,  they  are,  in  my 
opinion,  clear  and  explicit  the  other  way,  because  the 
clause  provides  that  the  lands  to  be  taken  shall  be  rated 
"  in  such  and  the  same  proportion  as  (but  not  at  any  higher 
value  or  improved  rent  than)  other  lands,  grounds,  and 
buildings,  lying  near  or  adjacent  thereto,  are  or  ihall  for 
the  time  being  be  rated."  Two  periods  are  here  contem- 
plated during  which  the  lands  and  buildings  shall  be  rated; 
not  only  the  time  of  the  passing  of  the  act,  but  also  all 
future  time.  The  standard  of  rating  being  the  fluctuating 
value  with  reference  to  the  adjacent  lands,  how  can  it  be 
contended  that  these  lands  are  to  be  rated  according  to  the 
value  when  they  were  taken?  The  clause  proceeds,-^''  and 
as  the  lands,  buildings,  &c.  so  to  be  purchased  and  taken 
and  erected,  would  have  been  ratable  in  case  the  same 
bad  continued  in  their  former  state,  and  not  been  used  for 
the  purposes  of  the  said  navigation  or  undertaking."  It 
does  not  say  that  they  shall  only  be  so  rated  as  if  the  un- 
dertaking had  never  been  carried  into  effect  It  is  im- 
possible to  give  effect  to  the  whole  of  the  words,  but  it  is 
extremely  easy  to  see  what  the  legislature  intended,  namely, 
that  the  Company  should  pay  the  same  rates  as  a  similar 
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dMcriptioii  of  landa  would  have  paid  if  those  lands  had 

never  been  taken  for  the  canaL    Mr«  Greavei  baft  with 

great  ingenuity  and  industry  referred  to  many  cases  to  shew  ^^ 

thM  the  time  when  the  lands  were  taken  is  the  time  to   Mohmovth^ 

.       -  -ri         ...  ,  1  .  .  «    1  1  SHIRK  CaHAL 

look  at.     But  if  we  attend  to  the  object  of  those  cases^  that     Compaktw 

will  appear  not  to  be  a  fair  construction.    The  Court  were 

001  Mnaidering  the  question  which  we  are  now  considering^ 

but  Duly  the  question  of  ratabUitif  ;  and  though  they  say  that 

die  laads  should  be  liable  to  be  rated  only  according  to 

their  value  when  taken^  that  language  is  to  be  applied  to 

the  liability  and  not  to  the  rating.    The  rate  is  to  be  ac- 

eordiog  to  the  value  from  time  to  time.    The  language  of 

the  judges  is^  however^  certainly  open  to  the  construction 

eonteoded  for. 

The  third  point  is«  that  at  all  events  the  Canal  Company  Third  point, 
were  only  liable  to  be  rated  in  proportion  to  such  value  as 
the  adjacent  lands  would  now  possess,  supposing  the  canal 
and  railways  had  not  been  made,  but  the  adjacent  lands 
had  continued  in  their  former  state,  and  were  now  used  for 
the  same  purposes  as  they  were  at  the  time  when  the  lands 
were  taken  by  the  Company;  and  that  any  increase  of  value 
arising  from  or  depending  upon  the  existence  of  the  canal 
Of  railways,  ought  not  to  be  taken  into  consideration  in 
aaeertaining  the  value  of  the  adjacent  lands  for  the  purpose 
of  flaiflg  the  sum  at  which  the  Canal  Company  ought  to  be 
mtecl.  The  ^ords  of  the  clause  are  not  such  as  these,  and 
do  not  cflrry  that  import  with  them*  The  term  used  in  the 
otattse  is  not «« rated,"  but  "ratable,''  that  is,  UabUio  be  rated. 
The  Compiny  are  liable  to  be  rated  accorditig  to  the  in- 
enutoo  or  diminution  of  value  of  the  adjacent  lands.  That 
being  ao|  the  question  is,  whether  we  are  authorized  to 
iotrodlKe  tbid  condition,  that  they  are  only  to  be  rated 
atoordiflg  to  the  value  of  the  adjacent  lands,  such  value  not 
iriling  from  the  oanaL  Those  are  not  the  words  in  the 
act,  Md  there  is  no  reason  why  they  should  be  inserted. 
If  they  were  so  inserted,  the  parish  and  the  owners  of 
neighbouring  lands  would  be  losers. 

OS 
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On  the  first  point  the  appellants  are  right;  on  the  two 
latter  the  sessions  have  decided  quite  correctly. 


Monmouth- 
shire Canal 
Company. 

First  point. 


LiTTLEDALE,  J. — With  regard  to  the  first  point  I  have 
no  doubt  H'hatever.  I  do  not  think  it  necessary  to  point  out 
what  the  effective  words  of  the  incorporating  clauses  are ; 
they  seem  to  me  complete  to  all  possible  purposes  to  incor- 
porate the  clause.  Allusion  has  been  made  to  a  case.  That 
was  a  very  difficult  case : — A  power  was  given  to  make  cuts 
communicating  with  the  canal  under  particular  circum- 
stances ;  the  line  of  the  canal  was  to  be  extended,  and  the 
question  was,  whether  those  powers  were  to  be  extended 
to  the  new  canal. 

Second  point.  The  second  point  is,  that  the  Company  were  only  liabte 
to  be  rated  in  proportion  to  the  actual  value  of  the  adjacent 
lands  at  the  time  when  the  lands  which  they  now  occupy 
were  originally  taken  by  them ;  I  have  not  the  slightest 
doubt  as  to  this.  The  10 1st  section  says,  first,  that 
the  tolls  are  to  be  free  from  rates ;  then  that  the  Com- 
pany shall  be  rated  to  all  parochial  rates  in  respect  of  the 
lands  to  be  taken  and  the  buildings  to  be  erected,  in  such 
and  the  same  proportion  as  (but  not  at  any  higher  value 
than)  lands  and  buildings  adjacent  thereto  are  rated.  If  this 
clause  had  stopped  at  these  words  '^  are  rated/'  some  doubt 
might  have  been  raised,  whether  they  were  not  to  be  rated 
according  to  the  value  when  the  lands  were  taken.  £ut  I 
do  not  think  that  even  in  such  a  case  it  is  clear  that  would 
be  so.  The  words  ''are  rated"  are  however  followed  by 
•the  words  ''  or  shall  for  the  time  being  be  rated/*  That 
refers  not  only  to  present  but  future  time.  The  Tate  must 
•go  on  from  time  to  time.  It  is  now  upwards  of  40  years 
since  the  act  passed.  I  do  not  see  bow  it  is  possible  to 
ascertain  what  the  value  of  the  land  was  when  the  act 
passed.  I  am  very  clearly  of  opinion  that  the  true  con- 
struction is,  that  you  are  to  take  the  fluctuating  value. 

Third  point.  With  regard  to  the  third  question,  there  is  more  diffi- 

culty.    The  case  states  that  the  value  of  the  property  has 
increased  by  a  variety  of  means  and  circumstances.     It  is 
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contended   by  the  appellants,  that  the  increased  value  of        ]8d5. 

the  adjacent  lands  is  only  to  be  taken  jrom  other  circumr      ^'^^^^''^ 

stances,  and  that  the  increase  of  valuejTrom  the  canal  ought  ^^ 

not  to  be  taken  into  account.     There  is  some  doubt  from   Monmouth- 
shire Canal 
the  words^  "  and  as  the  lands  so  to  be  taken  and  purchased     Company. 

would  have  been  ratable  in  case  the  same  had  continued 
in  their  former  state."     It  is  said  that  the  meaning  of  these 
words  is,  that  the  improved  value  of  the  lands,  supposing 
that  the  canal  had  not  been  made,  is  to  be  taken.   That  ap- 
pears to  me  not  to  be  their  meaning.    The  increased  value  of 
the  lands  is,  in  my  opinion,  to  be  taken — from  whatever  cause 
it  arises.  At  the  time  of  passing  this  act  some  doubt  existed  as 
to  whether  tolls  were  ratable  per  se.  The  act  clearly  intended 
to  exempt  tolls  at  all  events,  and  the  framers  of  the  act  may 
have  thought  that  though  they  had  exempted  the  tolls,  yet 
if  they,  had  said  nothing  as  to  the  lands,  a  doubt  might  have 
arisen  as  to  whether  those  lands,  as  increased  by  the  value 
of  the  tolls,  might  not  be  ratable ;  or  whether,  if  a  toll- 
house were  erected  on  the  land,  the  rate  might  not  be  in- 
creased on  account  of  the  value  of  the  tolls  received.    The 
meaning  of  the  latter  part  of  the  act  is,  that  the  land  shall 
be  ratable  as  mere  land.    The  Company  have  taken  so  many 
acres  of  land,  and  are  to  be  exempt  altogether  from  the 
payment  of  rates  on  the  tolls ;  but  the  lands  they  possess 
are  to  be  rated  at  the  value  of  the  adjacent  lands.     There 
is, however, great  doubt  (arising  from  the  inaccurate  wording 
of  the  clause,)  as  to  how  the  value  of  the  adjacent  land  is  to 
be  estimated.    Is  the  value  of  tlie  adjacent  lands  to  be 
taken  without  the  addition  made  by  means  of  the  canal,  or 
with  the  addition  i    How  are  the  adjacent  lands  now  in- 
creased in  value f     From  two  causes;  by  means  of  the 
canal,  and  by  means  of  other  circumstances.     The  meaning 
of  the  clause,  I  think,  is,  that  the  value,  as  it  is  altogether, 
is  to  be  taken.     I  do  not  see  how  it  is  possible  to  ascertain 
how  much  the  value  has  increased  from  one,  and  how  much 
from  the  other  cause.    The  proper  mode  of  rating  the 
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1835.        canal  is  upon  the  supposition^  that  instead  of  the  canal 

!^^^      being  made  ^rhere  it  is,  it  was  100  yards  off,  and  the  present 

V.  value  of  the  land  100  yards  off  is  to  be  taken  as  the  value 

MoMMouTH-   q(  thg  land  upon  which  the  canal  is  situated. 
SHiBs  Canal  '^ 

COMPAVT. 

First  point.  Patteson,  J. — On  the  first  point  I  am  with  the  ap- 

pellants. The  precise  ground  on  which  the  case  cited  was 
decided  is  not  known.  There  is  this  distinction  between 
that  and  the  present  case,  that  there  the  question  arose  on 
the  128th  section,  and  the  Court  thought  that  the  ineoe- 
porating  clause  in  the  act  of  42  Geo.  3,  did  not  extend  to 
thai  clause.  I  do  not  see  exactly  the  reason  for  the  de- 
cision, but  it  is  enough  to  say  that  the  two  cases  are  nat 
alike. 

Second  and  With  regard  to  the  other  points,  I  cannot  make  sense 

altogether  of  the  clause,  though,  upon  the  whole,  it  is  more 
nearly  intelligible  than  those  clauses  generally  are.  The 
intention  and  object  of  the  act  was,  that  the  Company  should 
not  be  rated  in  respect  of  the  tolls.  The  discussion  in  all 
the  cases  cited  by  Mr.  Greaves  was,  whether  the  premises 
were  to  be  rated,  taking  into  consideration  the  value  of  the 
tolls.  Mr.  Greaves  has  argued  upon  the  difference  in  the 
forms  of  expression  used  in  different  parts  of  this  clause ; 
first,  there  is  '*  at  any  time  or  times  hereafter,"  then  ''  from 
time  to  time,"  and  presently  for  the  ''time  being.'*  But 
what  can  this  last  expression  by  possibility  mean,  as  it  is 
here  used,  but  the  same  as  "  from  time  to  time  ?"  The 
enactment  is,  that  the  lands,  warehouses,  and  other  build- 
ings to  be  erected,  (not  now  erected,)  are  to  be  rated  as  other 
lands,  grounds,  warehouses,  and  buildings,  are  or  shall  for 
the  time  being  be  rated.  If  the  clause  had  stopped  there, 
no  doubt  could  have  existed  but  that  the  Company  were  to 
be  rated  in  the  same  way  as  if  the  lands  and  warehouses 
were  in  the  hands  of  any  private  person ;  but  it  goes  on  to 
say,  ''and  as  the  lands  and  grounds,  warehouses  and 
buildings,  would  have  been  ratable  if  they  had  continued 
in  their  former  state.''    That  is  impossible,  because  the 
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wareh(nises  to  be  erected  cannot  be  rated  in  the  same  way 
as  if  they  bad  continued  in  their  former  state^  for  they  had     i^eKiiro 
00  former  state,  and  had  not  been  used  before.     They  are  v. 

latable  in  the  same  manner  as  other  land,  that  is  to  say,  ^^^^j,  Qj^^f^^ 
u  if  they  were  not  in  the  hands  of  the  Company.    That     Company. 
is  the  real  meaning  of  the  act. 

To  the  third  question  the  answer  has  been  given, — that  T^^  P^^t. 
the  thing  is  impossible.     No  person  can  possibly  tell  what 
is  the  value  of  the  lands  without  including  the  value  arising 
from   the  canal.     The  legislature  cannot  have  intended 
what  was  impossible. 

Williams,  J. — Upon  the  question  of  incorporation  I  First  point. 
am  entirely  of  the  same  opinion.     No  doubt  whatever  can 
be  entertained.     All  the  words  that  can  be  introduced  are 
to  be  fdund  in  the  clause  in  question. 

Nor  is  there  more  doubt  on  the  second  point.  Mr,  Second  point. 
Greaves  very  properly  brought  under  the  consideration  of 
the  Court  the  several  cases  that  have  been  decided,  for  the 
purpose  of  inducing  us  to  suppose  that  the  period  to  be 
looked  at|  is  the  period  of  the  formation  of  the  canal  or  of 
the  taking  of  the  lands.  Those  cases  depended  upon  the 
language  of  each  act.  This  particular  one  must  depend 
OD,  and  be  regulated  by,  the  language  in  the  particular 
statute  itself.  Upon  that,  it  is  impossible  to  suppose  that 
the  time  of  making  the  canal  is  the  point  of  time  to  which 
we  are  to  look  to  ascertain  the  amount  of  assessment.  The 
property  is  to  be  rated  from  time  to  time  according  to  the 
fluctuating  value  of  the  adjacent  lands. 

With  regard  to  the  third  point,  almost  all  the  observa-  Third  point 
tions  as  to  the  second  apply,  with  this,  that  it  introduces 
another  subject  more  intractable  and  more  impossible, 
namely,  the  eitinction  of  the  canal  by  supposition — a  state 
of  things  I  do  not  know  how  we  are  to  deal  with. 

The  result  is,  that  as  to  the  second  and  third  points  we 

are  against  the  appellants,  and  therefore  the  rate  is  to  remain 

confirmed. 

Rate  confirmed; 
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Effect  of  clause 
in  railway  acts 
for  incorpo- 
rating the  pro- 
visions of  ano- 
ther act. 


The  SiRHowY  Trau-road  Company  v,  J.  Jones  and  others. 
W.  HoMFRAY  V,  Jones. 

In  pursuance  of  an  order  of  the  Lord  Chancellor  made  in  these  causes^  on 
9th  March,  1822,  a  case  was  made  for  the  opinion  of  the  Cour^  stating 
asfoUows: 

In  32  George  3,  an  act  passed  for  making  and  maintaining  a  canal  from 
or  from  near  Pontnewynydd  into  the  river  Usk,  at  or  near  Newport,  and 
a  certain  collateral  canal  from  the  same,  all  in  the  county  of  Monmouth ; 
and  for  making  and  maintaining  railways  or  stone-roads  from  such  canals 
to  several  iron-works  and  mines  in  the  counties  of  Monmouth  and  Breck- 
nock. 

In  37  George  3,  an  act  passed  for  extending  the  Monmouthshire  Canal 
Navigation,  and  for  explaining  and  amending  the  above  act 

In  42  George  3,  an  act  passed  for  making  and  maintaining  certain 
railways  to  communicate  with  the  Monmouthshire  Canal  Navigation,  and 
for  enabling  the  Company  of  Proprietors  of  that  navigation  to  raise  a 
further  sum  of  money  to  complete  their  undertaking,  and  for  explaining 
and  amending  the  above  acts. 

Copies  of  the  said  three  acts  of  parliament,  which  are  declared  to  be 
public  acts,  accompany  this  ca«e,  with  leave  to  either  side  to  refer  to 
any  part  thereof  (a). 


(a)  St  Geo.  3,  c.  102.  Some  of 
the  provisions  (material  to  be  here 
considered)  of  this  act  will  be  found 
set  out  above  in  the  case  of  Rex  v. 
The  Monmotttfuhire  Canal  Company* 

Sect.  128  provided  *'  tliat  if  the  owner 
of  any  estate,  &c.  &c.  iituate  mUdn 
eight  miUi  from  any  part  of  the  iaid 
canal$  or  railwayi,  should  deem  it  ex- 
pedient that  any  railways  should  be 
made  through  the  lands  of  any  other 
person,  for  the  purpose  of  conveying 
his  iron,  coal,  &c.  to  or  from  the  said 
canal  or  railways,  and  if  the  said 
Company  should  refute  to  make  any 
such  railway,  in  that  case  the  owner, 
at  his  own  costs,  might  make  any 
such  railway,  and  that  such  railway 
should  be  public  for  the  conveyance 
of  any  minerals,  &c.  on  payment  to 
the  person,  at  whose  expense  such 
railway  was  made,  such  tolls  as  for 
the  time  being  should  be  payable  to 
the  said  Company." 
42  Geo,  3,  c.  115.     By  sect.  1 


of  thu  act,  certain  persons  were  in- 
corporated by  the  name  of  the  Sir- 
bowy  Tram-road  Company,  and  were 
empowered  to  make  a  railway  or 
tram-road  from  Sirbowy  furnaces  or 
iron- works,  in  the  parish  of  Bedwelty, 
Monmouthshire,  along  by  Tredegar 
iron-works,  then  erecting  in  the  same 
parish,  down  to  a  certain  point  called 
Nine'mile  Point;  and  for  this  purpose 
to  have,  nse,  exercise,  and  enjoy  such 
and  the  like  ways,  passages,  powers, 
and  authorities,  upon,  in,  and  over 
the  lands  through  which  sach  rail- 
way or  tram-road  should  be  made,  in 
as  full,  ample, and  beneficial  a  manner 
to  all  intents  and  purposes,  as  the 
Monmouthshire  Canal  Navigation 
Company  were  auihoriied  and  em- 
powered to  have,  use,  &c.  under  and 
by  virtue  of  32  Geo,  3,  c.  102,  with 
respect  to  the  canals,  railways^  and 
other  works  thereby  aotborised  to  be 
made.  Sect*  2  authorized  and  em- 
powered the  Monmouthibire  Canal 
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The  tFam-KMid  authorized  to  be  nftde  by  the  last  of  these  acts  wascomr 
pleted  some  yean  since  according  to  the  directions  of  the  said  act,  and  is 
commonly  tenned  the  Sirhowy  Tram-road.  The  Sirhowy  Tkam-road  no- 
where communicates,  or  forms  a  junction,  with  the  canals  or  tram-roads 
Bade  under  the  powers  of  the  act  of  92  Geo.  3. 

John  Jones,  esq.  was,  at  the  time  of  making  the  application  and  request 
hereinafter  mentioned,  and  still  is  the  owner  of  certain  lands  called  Tir 
Lewis  Daridy  containing  unopened  coal  mines.  These  are  situate  within 
aitteh  leaa  than  eight  miles  of  part  of  that  proportion  of  the  Sirhowy 
Tram-itMid  which  is  below  the  nine-mile  point  mentioned  in  the  act  42 
Geo.  3,  and  therefore  within  much  less  than  eight  miles  from  that  point ; 
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Nsvigstion   CoinpsDy  to   make  tnd 
mttntain  a  railway  or  tram*ioad  from 
tbe  point  called  the  NirU'tnUe  Paint, 
down  to,  (with  the  exception  of  one 
inile  of  the  road  passing  throagh  Tre- 
degar Park«  whiclj  was  to  be  made  by 
Sir  C.  M.  the  owner,  at  his  own  ex- 
pense on  certain  terms)  and  so  as  to 
commnntcate  i%ith,  the    Monmouth- 
ihire  Canal  Navigation  and  tiie  rivet 
Uftk  at  or  near  Newport,  and  also 
certain  other  branch  railways.    Sec- 
tion 3   enacts  "that  the  said   Sir- 
howj  Tram-road  Company,  and  tbe 
Monomuthshire     Canal    Navigation 
Compaoy,  and  their  respective  agents, 
&c.  and  all  bodies  politic;  &c.  and 
all  other  penons  whomsoever,  shall 
have    and  be  seised   and  possessed 
of,  and  are  hereby  respectively  in- 
vested with  such  and  the  like  estates, 
aothorities,   powers,  abilities,  inter- 
ests, privileges,  and  advantages,  and 
shalS    be,    and    are    hereby    made 
sabject  and  liable  to,  such   and  the 
fike  rules,  conditions,  directions,  regu- 
lations, limitations,  restrictions,  pay- 
meato,  penalties,  forfeitores,  ponisb- 
BKOts,  and   benefit  of  appeal,  with 
respect  to  the  said  railways  or  tram- 
roads,  and  other  works  hereby  an- 
Iborised  to  be  made  and  maintained 
by  the  said  Sirhowy  Tram-road  Com- 
pany, and  by    the    Monmouthshire 
Canal  Navigation  Company  icspec- 
dvely  as  aforesaid,  and  to  the  pur- 
chase and  sale  of  lands  and  other  bere- 
ditaoienta,  and  the  conveyance  of  lands 


&c.  to  the  said  Companies  respect* 
ively,  for  the  purposes  aforesaid,  and 
to  all  other  matters  and  things  in  any- 
wise relating  thereto,  as  are  mentioned, 
given,  granted,  prescribed,  established, 
and  inflicted,  in  and  by  the  said  first- 
mentioned  act,  (i.e.  St  G. 3,  c.  109,) 
with  respect  to  the  said  canals,  rail- 
ways, and  other  works  thereby  au- 
thorixed  to  be  made  and  carried  on, 
to  all  interns  and  purposes  whatso- 
ever, as  far  as  the  same  respectively 
are  or  shall  be  applicable,  and  not  re- 
pealed, altered,  re-enacted,  or  otlier- 
wise  provided  for,  in  and  by  this 
present  act;  and  that  the  said  Sir- 
howy Tram-road  Company,  and  the 
Monmouthshire  Canal  Navigation 
Company  respectively,  shall  and  may 
demand,  take,  and  receive  such  and 
the  like  rates,  tolls,  and  duties,  for 
the  tonnage  of  iron,  coals,  liroestonei 
and  other  commodities  carried  and 
conveyed  on  tlie  said  railways  or  tram- 
roads  hereby  aothorixed  to  be  made 
by  them  respectively,  as  tbe  Mon- 
mouthshire Canal  Navigation  Com* 
pany  are  by  the  said  first-mentioned 
act  authoriaed  and  empowered  to  de- 
mand, take,  and  receive,  for  the  ton- 
nage and  wharfage  of  the  like  articles, 
carried  and  conveyed  on  the  said 
canals  and  railways  thereby  authorised 
to  be  made,  save  and  except  as  here- 
inafter is  otherwise  provided  and  di- 
rected." Tbe  remainder  of  tbe  clause 
is  set  out  above,  p.  70,  in  notis. 
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ttid  they  Me  alee  litiiate  m&m  moA  len  than  eight  Boilee  of  eteiy  part 
of  that  pffopertifHi  of  the  Siibowy  Tram<ifoad  which  ii  aho¥e  the  nme-mfla 
paint  The  part  of  that  proportion  of  the  Sirhowy  Tram-road  abo?e  the 
nina-mfle  pobt,  nearaet  to  the  lands  of  Jok»  Jonet,  U  not  more  than  half 
a  mile  distant  from  the  said  lands,  and  the  distances  between  the  lands  af 
Jakn  Jomu  and  the  Shrhowy  Trannroad,  in  several  other  parts  of  that  pro- 
portion ef  the  said  tram-road  which  is  above  the  nine*mile  point,  are  not 
more  than  two  miles,  two  nriles  and  a  half,  and  three  miles.  The  same 
lands  of  the  said  John  Jonu  are  within  eight  miles  of  the  main  canal 
made  by  virtue  and  in  punnianoe  of  the  first  section  of  33  Geo.  8.  The 
said  John  Jonet  deeming  it  «cpedient  diat  a  railway  or  waggon-road 
should  be  made  from  his  lands,  for  the  purpose  of  convejring  the  coals  in 
his  lands  to  a  part  of  ike  Sirhowy  Tram-road,  whi^  is  immediately  below 
tiie  ninennfle  point,  over,  through,  and  along  the  lands  of  severai  other 
persons,  owners  of  land  situate  between  his  lands  and  the  said  nxneHnile 
point,  and  who  reftised  to  consent  to  the  making  of  the  said  railway  or 
waggon-road ;  and  being  advised  that  the  provUioni  of  the  I28lh  sectiam 
qf  the  taid  act  of  the  32  Oeo.  3,  were  to  he  comidered  as  incorporated 
into  the  act  of  the  42  Geo,  S,  mo  as  to  authorise  the  making  of  such  rail' 
way  or  waggon-roadfrom  his  lands  to  any  part  f^the  said  Sirhowy-Tramr 
road^  witlwi  eight  miles  of  his  lands,  made  an  application  and  request  in 
writing  to  the  Company  of  Proprietors  of  the  Monmouthshire  Canid  Navi- 
gsJatm  to  make  such  railway  or  waggoQrroad,  at  a  general  meeting  or 
assembly,  held  as  is  mentioned  in  and  directed  by  the  76th  section  of  the 
said  act  of  32  Geo,  3,  suid)  application  and  request  qteoifying  all  matters 
required  by  the  said  section  to  be  specified  in  such  applications  and 
requeslB. 

The  said  Company  ef  Proprietors  refiised,  for  the  space  of  three  calendar 
montiis  after  such  application  and  request  had  been  made,  to  make  any 
such  railways  or  waggon-roads. 

The  said  John  Jones  made  no  application  or  request  of  any  kind  or  in 
any  manner  to  the  Sirhowy  Tram-road  Company  to  make  such  railway 
or  waggon-road. 

The  length  of  the  railway  or  waggon-road  so  proposed  to  be  made  by 
the  said  John  Jones  is  more  than  foin:  but  less  in  the  whole  than  five 
miles.  lU  pn^sed  junction  with  the  Sirhowy  Tram-road  is  below  the 
nine-mile  point,  and  in  that  proportion  of  the  Sirhowy  Tram-road  which 
Was  made  by  the  Company  of  Proprietors  of  the  Monmouthshire  Canal 
Navigation*  The  said  railway  or  waggon-road  would  not  pass  over, 
through,  or  along,  or  damage  or  interfere  with  any  house  or  building,  at 
any  ground  which  was  the  site  of  any  house  or  building,  or  any  garden, 
orohaid,  yard,  park,  paddoc^  planted  walk,  avenue,  lawn,  or  pleasure 
ground  (a).  No  railway  or  waggon-road  eoold  be  made  from  the  lands 
of  John  Jonts  to  join  that  part  of  the  Siihowy  Tram-road  which  is  the 
nearest  to  the  said  lands,  and  which,  as  is  above  stated,  is  not  mora  than 


(a)  Which,  except  in  oertihi  cues 

specified  m  the  achcdale,  was  pro- 


hibited by  MOt.  4  of  4i  6s0. 3,  e.  ill. 
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Ufa  mile  diitanl  llierefiom,  for  the  pmpcwe  of  conveying  oeals  from  tihe 
nid  ninee  to  nioh  part,  bat  at  an  expense  whidi  would  prerent  the 
iMiting  of  die  mid  mines  at  a  profit;  but  a  railway  or  waggon-road 
m^lit  be  made  from  John  Joaei^e  lands  to  several  or  some  parts  of  that 
proportion  of  die  Sirhowy  Tram-road  which  is  above  the  nine-mfle  point 
without  any  auch  expense  as  would  prevent  the  working  of  the  mines  in 
his  knda  at  a  fidr  and  reasonable  profit,  although  the  same  would  not  be 
moogfat  to  so  large  a  profit  as  they  would  yield  if  the  proposed  longer 
mflway  or  waggon-road  were  made.  A  railway  or  waggon-road,  if  so  made 
SI  is  last  mentioned,  to  certain  parts  of  that  proportion  of  the  Siifaowy  Tram- 
road  which  is  above  the  nine-mile  pobt,  would  pass  dirough  the  lands 
of  several  owners  of  land  against  their  consent,  but  would  not  pass  through 
die  lands  <if  several  other  owners  of  lands  against  whose  consent  a  rafi- 
wsy  or  WBggon-road  firom  the  lands  of  the  said  John  Jonet  to  a  point  of 
joaetioB  bdow  tlie  nine-mile  point  must  pass. 

If  a  railway  or  waggon-road  is  made  firom  the  lands  of  Mr.  Jonei  to  a 
point  of  junction  below  the  nine-mile  point,  the  Siibowy  Tram-road  Com- 
pany wonld  not  be  entitled  to  any  tolls  for  coals  carried  firom  Mr.  Joaei's 
flunes  along  part  of  the  Sirhowy  Tram-road.  If  a  railway  or  waggon- 
road  is  made  firom  the  lands  of  Mr.  Jomt  to  a  point  ot  junction  with  the 
Sirhowy  Tram-road,  above  the  nine-mile  point,  the  Sirhowy  Tram-road 
Company  would  be  entitled  to  some  tolls  fi>r  coals  carried  from  Mr.  Jones's 
manem  akmg  part  of  the  Sirhowy  Tram-road. 

The  questions  for  the  opinion  of  the  Court  are,  whether  the  provisions 
of  the  128th  section  of  32  Geo.  3,  are,  by  tiie  force  and  efibct  of  any 
danae,  enactment,  or  words  in  42  Oeo.  3,  to  be  considered  as  so  in- 
corporated into  and  made  part  of  the  provisions  of  the  42  Geo.  3,  as  that 
the  whole  or  any  and  what  part  or  parts  of  the  Sirhowy  Tram-road  is  or 
sre  to  be  taken  and  omsidered  as  a  railway  to  which  the  said  provisions 
are  applicable,  so  as  to  authorise  the  making  of  sudh  railways  or  waggon- 
raada  to  the  said  Sfarhowy  Tram^^oad,  or  sueh  part  or  parts  thereof,  from 
any  lands  within  eight  miles  thereof,  as  aw  authoriied  to  be  made  by  the 
aud  128th  section,  to  any  of  the  raOways  menticmed  in  the  aet  of  the  82 
Geo.  B,  firom  any  lands  situate  within  eight  miles  of  such  last-mentioned 
raHwaysf  Andif  the  judges  of  this  Court  shall  be  of  opinion  in  the  afflp- 
native,  then,  first,  whether,  if  any  railway  is  intended  to  be  made  to  the 
Sifaowy  Tram-road  under  the  efiect  of  the  said  provision  so  understood  to 
bo  imxnporated,  and  to  be  made  against  the  consent  of  the  owners  of  the 
land  through  which  it  is  proposed  the  same  should  pass,  by  an  owner  of 
lands,  an  application  or  request  of  the  nature  mentioned  in  ihe  said  128th 
asdien,  ought  or  ought  not  to  he  previously  made  both  to  the  Monmoud^ 
Aire  Canal  Company  and  the  Sirhowy  Tram-road  Company,  or  to  «thet 
and  whieh  of  them,*«whether  it  is  proposed  that  an  intended  railway 
shall  join  the  Sirhowy  Tramrroad  above  die  nine-mile  pohit^  or  below  the 
nine-mile  pQint?-i-and  if  such  application  or  request  ought  to  be  made  to 
them  jointly,  in  what  manner  the  same  is  to  be  made,  there  being  no 
general  aaemUy  of  both  Companies ;  and  in  what  manner  an  application 
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or  recpiest  ought  to  be  made  to  the  said  Sirhowy  Tram-road  Company,  if. 
a  request  or  application  to  that  Company  is  necessary?  Secondly,  whe- 
ther, according  to  the  true  interpretation  of  the  said  acts,  the  Monmouth- 
shire Canal  Company,  upon  request  and  appUcation*  made  to  them  only 
according  to  the  12Sih  section  aforesaid,  or,  upon  their  refusal,  the  said 
John  Jonetf  would  by  law  be  entitled  to  make  a  railway  or  waggon-road 
from  the  said  lands  of  the  said  John  Jones  without  the  consent  of  the 
owners  of  the  land  throngh  which  the  same  must  pass,  to  a  point  of 
jimction  with  the  Sirhowy  tram-road,  below  the  nine-mile  point,  which  is 
distant  more  than  four  miles  from  John  Jonei\  lands,  or  to  any  point  of 
junction  above  the  nine-mile  point  more  distant  than  three  miles  from  the 
said  lands  of  the  said  John  Jonest  taking  it  as  a  fiust  that  the  mines  of  the 
said  John  Jona  could  be  wrought  at  a  fair  and  reasonable  profit  to  the 
said  John  Jona,  if  the  coals  were  carried  from  such  mines  to  a  point  of 
junction  with  the  said  tram-road,  not  more  than  two  miles  from  his  landsi 
though  the  same  could  not  be  wrought  to  so  large  a  profit  as  if  the  coals 
were  carried  to  a  point  of  junction  below  the  nine-mile  point,  or  to  a  point 
of  junction  above  the  nine-mile  point,  but  more  distant  from  the  said 
lands  than  three  miles ;  and  taking  it  also  as  a  fact  that  a  railway  or 
waggon-road  made  to  join  the  Sirhowy  Tram-road  below  the  nine-mile 
point,  or  to  join  it  above  the  nine-mile  point,  but  when  the  junction  was 
more  than  three  miles  fit>m  the  lands  of  the  said  John  Jones,  would  be 
made  with  a  more  expedient  degree  and  variation  of  descent  than  a  rail- 
way or  waggon-road  would  be  made  with  a  point  of  junction  not  more 
than  two  miles  firom  the  said  lands ;  such  difierence  of  descent,  never- 
theless, not  preventing  a  fair  and  reasonable  profit  arising  from  working 
of  the  coalmines? 


Judges*  Certificate, 
*<  This  case  has  been  argued  before  us  by  counsel,  and  we  are  of  opinion 
the  provisions  of  the  128th  section  of  the  32  Geo,  3,  are  not,  by  force  and 
effect  of  any  clause,  enactment,  or  words  in  the  act  of  the  42  Geo.  3,  to 
be  considered  as  so  incorporated  into  and  made  part  of  the  provisions  of 
the  act  of  the  42  Geo,  3,  as  that  the  whole  or  any  parts  of  the  Sirhowy 
Tram-road  is  to  be  considered  a  railway  to  which  the  said  provisions  are 
applicable,  so  as  to  authorize  making  of  such  railways  or  waggon-roads 
to  the  said  Sirhowy  Tram-road,  or  any  part  thereof,  from  any  lands  within 
eight  miles  thereof,  as  are  authoriRed  to  be  made  by  the  said  128th  section 
to  any  of  the  railways  mentioned  in  the  said  act  of  the  32  Geo.  3,  from 
any  lands  situate  within  eight  miles  of  such  last-mentioned  railways : — 
unless  the  lands  from  which  such  railmnfs  are  to  be  made  to  the  Sirhowy 
Drawi-road  are  wiihin  eighi  miles  from  some  part  of  the  canals,  or  of  the 
raUmtnfS,  particularly  described  in  the  32  Geo,  3,  so  as  to  warrant  making 
o  railwtty  therefrom  under  the  32  Geo.  3. 

J.  Batlet, 

G.  S.  HOLROTD^ 

W.  D.  Best." 
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The  Lard  Chancellor  Eldon  subsequently  made  the  following  ohserva- 
tknsy  which  were  handed  with  the  certificate  to  Mr.  J.  Bayley^  who  made 
the  reply  thereto  which  is  subjoined. 

Lord  Chancellor's  Remarkt^ 

^Thifl  matter  has  come  again  before  me,  Mr.  Puller  and  Mr.  Caiiip- 
bell  attending  with  the  Chancery  counsel.  On  neither  side  are  they  able 
to  state  what  is  meant  by  the  words  in  italics.  If  ihey  except  any  rail- 
ways to  be  made  to  the  Sirhowy  TVam-road  out  of  the  negative  answer 
contained  previously  in  the  certificate,  then  as  to  such  railways,  the  other 
questions  in  the  case  stated,  which  have  not  been  answered,  should  receive 
sn  answer  finom  the  judges,  but  are  not  noticed  in  the  certificate  at  all." 

*'  If  the  words  in  italics  do  not  import  that  some  railways  are  such  as 
do  not  fidl  within  the  preceding  negative  answer,  what  is  the  exact  meaning 
of  those  words  r 
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Mr.  Jmtice  Bayle^t  Answer, 

"  My  dear  Lord, — ^The  judges  before  whom  the  case  of  the^  Sirhowy 
tram-road  was  aigued,  were  of  opinion  that  the  Sirhowy  Tram-road  was 
not,  under  42  Geo.  3,  made  a  new  terminus,  so  as  to  warrant  railways 
upon  an  lands  within  eight  miles  thereof;  and  that  the  42  Geo.  3,  gave 
no  right  to  make  a  railway  to  the  Sirhowy  Tram-road  upon  lands  which 
before  that  act  were  not  liable  to  ibat  burthen.  But  as  there  might  be 
lands  within  eight  mOes  of  the  termini  specified  in  32  Geo.  3,  (viz.  the 
canals  and  the  railwajrs  specially  described  in  that  act,)  and  railways  over 
diose  lands  to  those  termini  might  touch  upon  or  fall  in  with  the  Sirhowy 
IVam-road,  the  qualification  at  the  end  of  our  certificate  was  intended  to 
intimate  that  such  railways  as,  independently  of  42  Geo.  3,  could  have 
been  made  under  32  Geo^  3,  might  still  be  made,  I  have  the  honour  to 
be,  &C.  J.  Baylby. 

''irtfa  April,  1823. 

^Should  this  expUmation  be  insufficient  I  will  readily  attend  your 
loidsfaip  when  and  where  you  may  appoint,  and  so  will  either  of  my 
farethren* 
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1836. 

The  King  v.  The  Justices  of  the  Borough  of  Stafford. 

By  a  local  act  By  a  local  act  of  11  Geo.  4,  seds.  18S0,  for  paving  the 

for  paving  &c.  ,     *        *       *  ,       *   *^     «.     .      ; 

the  town  of     streets  8tc.  Within  the  borough  of  Statford,  the  mayor, 

Stafford,  cei>  aldermen,  and  capital  burgesses,  of  the  borough,  and  all 
sionert  wefff  ownersi  tenants,  or  occbpiers,  of  any  hereditaments  within 
make  rates  for  ^^^  borough,  of  the  yearly  value  of  25/.,  were  appointed 

the  parpotes  commissioners  for  putting  the  several  powers  of  the  act 
oflheact,and  .  •  i^       7  , 

ifany  penoD    iBto  execution;  and  for  that  purpose  were  empowered  to 

diought  him-    ^^^^  f^^^g  ^^^  1^  appoint  assessors  and  collectors  of  the 

selfaggneved  '^^  .      .  «        . 

by  the  rate^an  rates.     The  assessors  were  to  ascertam  the  yearly  value  of 

^^  n  to^the      ^^  premises  to  be  rated,  and  the  several  sums  which  ought 

commission-     to  be  charged  upon  the  tenants,  occupiersi  or  landlords. 

tibeir  determi-  ^^^  Gommissioders  Were  empowered  to  remit  or  reduce 

nation  to  the    ^^  rates,  either  on  account  of  poverty,  or  on  the  ground 

sessions;  and  It    ,    ,    -  -  ,,  .      . 

was  enacted,    that  the  tenants  or  owners  of  the  premises  received  no  or 

that  m  case     ^^y.  ^  partial  benefit  by  reason  of  the  act    It  was  also  pro« 

any  person  /      r  /  r 

rated  should     vlded,  that  if  any  person  thought  himself  aggrieved  by  any 

hw  i«e  for^*^  rate,  he  might  apply  to  the  commissioners,  after  the  detnand- 

seven  days       ing  of  the  rate,  and  the  commissioners  were  empowered  to 

it  should  be  '  P^^  ^^^^  felief  as  to  thedi  should  seem  reasonable ;  and  if 

haojul  for  any  ni,y  p^rsou  thought  himself  aggrieved  by  their  determina«- 

justice,  upon       .      "^j         •  <  ,  t 

proof  on  oath    tion,  he  might  appeal  to  the  quarter  sessions;  and  it  was 

^^Md  and'  enacted,  that  in  case  any  person  who  should  be  rated  or 
non-payment,  assessedi  or  subject  or  liable  to  the  payment  of  any  rate  to 
to  a^Uiorize  ^^  made  as  aforesaid,  should  refuse  or  neglect  to  pay  his 
the  collector  proportion  of  any  of  the  said  rates,  to  any  collector  or  col- 
rate  by  dis-  lectors  to  be  appointed  as  aforesaid,  for  the  space  of  seven 
^7th*°**^^  days  next  after  personal  demand  thereof  made,  or  demand 
of  the  person  thereof  in  writing  left  at  the  usual  or  last  place  of  abode 
auleth  CTc  ***  ^^  ^^^^  person,  it  should  be  lawful  for  any  justice  or  jus- 
should  be  no 

distress,  to  commit  the  party  to  gaol: — ^Held,  that  the  clause  was  not  obligatory  on  the 
justice  to  issue  a  warrant,  mthaut  a  previous  tummont. 

SembUf  that  in  all  cases  in  which  magistrates  are  authorized,  upon  application,  to 
issue  a  distress  warrant  for  non-payment  of  any  rate,  although  they  have  no  power  to 
relieve,  it  is  their  duty  first  to  call  the  party  before  them  by  summons; — ^unless  by  act 
of  parliament  it  be  specially  directed  that  the  warrant  shall  be  issued  immediately. 
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dees  of  the  peace  of  the  said  borough,  upon  proof  made        leM. 

upon  oath  of  such  demand  and  non-payment^  (which  oath      V^^v*^ 

toy  stich  justice  or  justices  were  thereby  empo^vered  imd  9, 

rtquirtd  to  administer,)  by  warriint  under  the  haiid  and  ^S^*^?^*!?* 

seal  or  hands  dtid  seals  of  such  justice  or  justicesi  (which     SrAvroaB. 

he  and  they  were  thefeby  empowered  to  grant,)  to  tiuthorixe 

and  direct  the  said  collector  or  collectors  to  levy  such  rate 

or  moneys  so  in  arrear,  together  With  the  costs  and  charges 

attending  the  same,  to  be  ascertained  by  such  justice  or 

justices,  by  distredl  add  sale  of  the  gObds  tind  chuttels  of 

the  person  so  refusing  of  iieglecting  to  pfty  as  ^foresaid, 

rendering  the  overplus  (if  any)  upon  demandi  td  the  owner; 

Md  in  default  of  distress,  such  justice  of  justices  were  flu« 

thorized  to  Commit  4uch  person  to  gaoli  for  Atiy  period  not 

eiceeding  three  tnonths.  Or  until  payment  of  suth  sum  as 

should  hdVe  been  found  due  and  in  atreiir  upon  any  such 

assessment,  together  with  all  costs  &c.,  to  be  ascertained 

by  the  said  jufttide  of  justices.    It  Was  ilso  enacted^  that 

ill  fines,  pemliies,  and  forfeituteBp  imposed  by  the  act,  (the 

manner  of  levying  and  recovering  whereof  was  not  parti* 

cularly  directed,)  should  be  recovered  by  distress  and  sale 

of  the  goods  of  the  offender,  by  warrant  of  any  justice  of 

the  borough,  upon  the  (Confession  of  the  party,  or  upon  the 

information  of  any  credible  witness  upod  oath;  and  in  case 

there  were  no  goods^  the  offender  was  to  be  committed  to 

gaol.     It  was  further  providedj  that  in  all  cases  in  whieh 

by  the  act  any  penalty  orforfeitun  was  impostfdi  and  made 

recoverable  by  infortnation  before  a  justice  of  the  peace, 

it  should  be  lawful  for  any  justice  of  the  peace  to  mmmoH 

the  party  cjomplained  against,  and  on  such  summons  to 

determiiie  the  matter  of  such  complaint^  although  nd  idfor- 

Ibation  id  writing  should  have  been  exhibited.    It  was  fur* 

ther  enacted,  that  when  any  distress  should  be  made  for 

any  atlfn  of  diortey  td  be  levied  by  virtue  of  the  aet|  the 

distress  itself  should  not  be  deemed  unlawful,  nor  the  par- 

tiea  making  the  same  be  deemed  trespassers,  '*  on  account 

of  any  defect  or  want  of  form  in  the  mmrnom,  conviatioiii 
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1835.        warrant  of  distress,  or  other  proceeding  relating  there* 


to," 

^^  Two  rates  were  made  under  this  act,  on  the  6th  August, 

Justices  of  the  j  333^  and  25th  August,  1834,  respectively.  An  information 
Staffobd.  upon  oath  in  writing  was  made  by  Jones,  one  of  the  collec- 
tors, that  /•  W.,  an  occupier  of  a  house  and  premises  in 
the  borough,  was  duly  assessed  by  those  two  rates,  towards 
the  necessary  expenses  and  purposes  of  the  act,  in  the  sum 
of  61.  17 s,  6d*f  and  that  such  sum  had  been  lawfully  de- 
manded of  J.  W.,  who  had  neglected  to  pay  the  same  for 
the  space  of  seven  days  next  after  such  demand  being  made. 
The  information  in  conclusion  prayed  that  a  distress  war- 
rant might  be  forthwith  issued,  to  levy  the  said  sum  upon 
the  goods  and  chattels  of  the  said  /.  W*  The  justices 
refused  to  issue  a  distress  warrant,  without  previously 
issuing  a  summons  to  the  party  of  whom  complaint  was 
made. 

Upon  an  affidavit  of  these  facts,  a  rule  nisi  was  obtained 
for  a  mandamus  to  the  justices  to  issue  their  warrant  for 
levying,  upon  the  goods  and  chattels  of  J«  W.^  the  sum  of 
6/.  17s.  6«L 

Whateley  now  shewed  cause.  The  question  for  the  con- 
sideration of  the  Court  is,  whether  the  justices  are  to  be 
compelled  to  issue  a  distress  warrant  for  the  enforcement  of 
the  payment  of  these  rates,  without  previously  summonif^ 
the  parties  to  appear  and  state  what  they  may  have  to 
urge  why  their  goods  should  not  be  distrained.  The  clause 
upon  which  reliance  is  placed,  is  that  which  enacts  that  in 
case  the  rate  shall  be  uppaid  for  seven  days  after  demand, 
it  shall  be  lawful  for  any  justice,  by  warranty  to  authorize 
the  collector  to  levy  the  rate.  Although  no  mention  is 
here  made  of  a  summons,  yet  the  justices  are  not  therefore 
bound  to  grant  their  warrant  at  once,  without  summon- 
ing the  party.  By  a  subsequent  clause  in  the  act,  it  is 
enacted,  that  where  any  distress  is  made,  the  distress  shall 
not  be  deemed  unlawful  ^'  on  account  of  any  defect  or  want 
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of  form  in  the  summons,  conviction,  warrant  of  distress,  or 
other  proceeding  relating  thereunto."    This  shews  that  the     _^ 

Tu6  JK.IKG 

legislature  presumed  that  a  summons  would  be  issued  pre-  «. 

Tiously  to  the  making  of  a  distress.  Lord  Kenyon,  in  Rex  ^^^^^  ^*j?® 
?•  Bam  {a),  says,  ''  It  is  an  invariable  maxim  of  our  law,  Stafford. 
that  no  man  shall  be  punished  before  he  has  had  an  oppor- 
tunity of  being  heard;*'  whereas  if  a  distress  warrant  were 
to  issue  without  a  previous  summons,  the  party  would  have 
no  opportunity  of  shewing  cause  why  the  execution  should 
not  issue  against  him.  There  are  several  cases  in  which  it 
has  been  held,  that  for  justices  to  proceed  against  a  party 
without  summoning  him,  is  a  misdemeanor,  for  which  they 
are  liable  to  a  criminal  information ;  Rex  v.  Venables  (fi). 
Rex  V.  Constable  (c).  Rex  v.  Broderip(d),  Rex  v.  Com- 
ndns(e);  and  it  is  well  established  that  this  Court  will  not, 
by  mandamus,  compel  magistrates  to  do  that  which  will 
expose  tliem  to  an  action;  Rex  v.  Justices  of  Bucks (f). 
Rex  V.  Justices  of  Bucks  (g), 

R.  V.  Richards,  who  was  to  have  supported  the  rule, 
was  absent. 

Lord  Dbnman,  C.  J. — ^These  magistrates  have,  in  my 
opinion^  done  that  which  is  perfectly  correct.  Supposing 
them  to  have  the  power  to  issue  a  warrant  in  the  first  in- 
stance, they  have  done  right  in  thus  limiting  its  exercise. 
If  the  party  against  whose  goods  the  distress  warrant  is 
prayed,  be  summoned,  he  may  shew  that  he  has  paid  his 
proportion  of  the  rate  to  one  of  the  collectors  who  has  not 
accounted  for  it. 

LiTTLEDALE,  J. — We  ought  uot  to  issue  a  mandamus 

(«)  6  T.  R.  198.  5  Bam.  &  Cressw.  239. 
Ih)  8  Lord  Raym.  1407;  S.  C.         (e)  8  Dowl.  &  R^l.  344. 
1  Str.  630.  (/)  2  Dowl.  &  Rjl.  689 ;  5.  C. 

(c)  7  DowL  &  Ryl.  663.  1  Barn.  &  Cressw.  485. 
{i)  7  Dowl.  &  Ryl.  861;  S.  C.         (g)  Ante,  iii.69. 
VOL.  V.  H 
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1895.        to  compel  magistrates  to  issue  a  distress  warranty  witheiit 

^'^^^^'^^      having  previously  issued  a  summons. 
The  KiMG 

'^***h^^  Patteson,  J.— I  am  of  the  same  opinion.  The  only 
StAFfoao.  question  is,  whether  the  clause  vi^hich  etnpovirers  the  magis- 
trates to  issue  a  distress  warrant,  in  case  of  non-payment 
of  the  rate^  is  obligatory.  The  language  of  the  clause  is, 
that  ''t^  shall  be  lawful"  for  the  justices  to  issue  a  war- 
rant of  distress.  There  may  be  cases  in  which  a  summons 
would  only  be  notice  to  the  party  summoned  to  get  out  of 
the  way,  and  the  magistrates  may,  in  order  to  meet  sueh  a 
ease,  have  a  power  to  issue  a  distress  warrant  in  the  first 
iiistance,  but  they  are  not  to  be  compelled  to  do  so  by  man- 
damus. 

Williams,  J.— The  magistrates  have  exercised  a  proper 
discretion,  and  this  rule  ought  therefore  to  be  discharged, 

R,  V.  Richards  was  subsequently  heard  in  support  of 
the  rule.  By  the  act,  certain  commissioners  are  empowered 
from  time  to  time  to  make  rates,  and  are  authoriaed  to 
relieve  parties  who  either  receive  none,  or  only  a  partial 
benefit  from  the  act,  or  who  are  unable,  from  poverty,  to 
pay  the  rate.  The  magistrates  have  no  discretion  to  exer- 
cise as  to  issuing  warrants,  when  applied  for  by  the  proper 
parties.  Their  duty,  under  the  clause  which  has  been  re- 
ferred to,  is  entirely  ministerial.  But  another  clause  has 
been  referred  to  as  shewing  that  the  legislature  contem- 
plated that  a  summons  would  be  issued.  That>  however,  is 
explained  by  a  reference  to  the  clause  respecting  the  mode 
of  proceeding  in  all  cases  in  which  any  penalty  or  forfeiture 
h  imposed,  in  which  it  is  provided  that  thfe  justices  tnay 
summon  the  defendant,  although  there  is  no  information  in 
writing.  Where  the  magistrates  have  no  discretion,  they 
ought  not  to  issue  a  summons.  It  would  be  k  tnefe  notice 
to  the  party  complained  of  to  get  out  of  the  way*  [Lord 
Denman,  C.  J.  The  words  of  the  act  arei  that ''  it  shall  be 
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hwful^  for  the  justices  to  issue  a  distress  warrant]     This        18S5. 

caie  bbars  no  resemblance  to  those  in  which  the  masts-      ^"^^"^^ 
_.       .  ,  ,    ,  .         ,  ° .        The  KiiTQ 

trates  bare  a  power  to  hear  and  determine  the  matter  m  «. 

dispute.     [Paiteion.  J.  How  does  this  differ  from  the  case  J^^c"  ^^ 

-  .  .  .  Boroaghof 

of  a  |XN>r-rafe,  which  the  justices  have  no  power  to  modify?     Stafford. 

The  4tb  section  of  the  43  Eliz.  c.  %  is  analogous  to  the 

danse  in   this  Act,  and  it  has  been  held,  that  before  the 

magistttites  issue  a  distress  warrant  for  a  poor-rate,  they 

should  summon  the  party.]     Here,  the  commissioners  are 

the  persons  to  redress  all  grievances.     [Patteson,  J.  In  the 

case  of  a  t^bor-rate^  the  appieal  is  to  the  quarter  sessions.] 

The  magiatrates  have  a  discretion  in  the  ca^e  of  a  poor-rate. 

[PaHtson^  J.  Not  by  the  words  of  the  act.]     The  justices 

ill  this  case  have  no  power  to  relieve.     For  what  purpose, 

therefore,  is  the  summons  to  be  issued?    [Patttson^  J. 

The  party  may  shew  that  the  rate  has  not  been  demanded, 

or  that  he  has  paid  it  and  that  it  has  not  been  accounted 

for.]     At  all  events  the  Court  will  discharge  the  rule  with^ 

out  coats,  as  the  question  was  doubtful. 

Lord  Denman,  C.J. — Not  the  slightest  doubt  has  been 
raiiisd  ih  my  mind  by  the  argument  which  has  just  been 
arged.  The  argument  with  respect  to  the  occurrence  of 
the  word  "  summons''  in  that  clause  which  provides  that 
no  distress  shall  be  unlawful  for  any  defects  of  form,  has 
certainly  been  answered,  but  it  is  impossible  to  distinguish 
diii  act  from  the  43  Eliz.  c.  2.  By  that  act  the  rates  are  to 
be  made  by  the  churchwardens  and  overseers,  and  when 
made,  the  magistrates  are  to  enforce  the  payment  hy  wat^ 
fttnii  The  same  language  is  held  in  this  act  The  magi»- 
tratefl  should  issue  a  suilimons,  not  by  way  of  exercising 
any  aotfinrity  over  the  rate,  but,  admitting  the  rate  to  be 
ttflid,  to  call  on  the  party  tp  shew  cause  why  his  pro- 
portion of  it  is  unpaid.  The  appeal  against  a  poor-rate  is 
to  Ae  sessions;  that  against  this  rate  is  to  the  commission- 
ers.  Why  are  we  not  to  suppose  that  the  legislature,  who 
passed  this  local  act  almost  in  the  same  form  as  the  43  Eliz., 

h2 
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1835.  intended  that  the  mode  of  proceeding  under  both  should 
be  the  same?  Supposing  that  the  magistrates  had  the 
power  to  issue  the  warrant  in  the  manner  prayed,  yet  they 
jMtices  of  the  ^^^^  perfectly  justified  in  refusing  to  issue  it  without  hailing 
Stafford,  summoned  the  party.  The  magistrates  have,  in  my  opinion, 
done  themselves  honour  by  limiting  their  jurisdiction.  It 
is  a  matter  of  course  that  magistrates  have  their  costs. 
If  these  persons  had  been  less  impatient,  they  might  have 
had  no  difficulty. 

LiTTLEDALE,  J. — I  coutinue  of  the  same  opinion,  ex- 
cept as  to  the  argument  upon  the  occurrence  of  the  word 
"summons"  in  the  clause  providing  against  defects  of  form. 
I  cannot  distinguish  this  act  from  the  43  EHz.  c.  2.  It  is 
reasonable  that  the  magistrates  should  call  the  party  before 
them,  to  ascertain  whether  there  has  been  any  refusal  to 
pay.  That  is  not  saying  that  the  magistrates  are  to  exercise 
any  discretion  as  to  the  rate. 

Patteson,  J. — It  is  plain  that  the  magistrates  have  only 
power  to  enforce  the  payment  of  the  rate:  but  the  words  of 
the  act  are  not  compulsory  on  them  to  issue  a  warrant  upon 
the  information  of  the  collector.  They  have,  in  my  opinion, 
exercised  the  power  entrusted  to  them  most  properly  and 
discreetly. 

Williams,  J. — My  mind  remains  in  the  same  state. 
I  do  not  entertain  any  doubt  on  the  question.  Neither  the 
language  of  the  particular  clause,  nor  general  duty,  obliges 
the  magistrates  to  issue  a  warrant  in  the  first  instance. 
The  simple  expression  in  the  act  is,  that  "  it  shall  be  law^ 
fur  for  the  justices  to  issue  a  warrant  of  distress.  The 
analogy  between  this  and  a  poor-rate  is  perfect  and  com- 
plete. Rex  V.  Benn  shews  that  it  is  an  answer  to  an  appli- 
cation for  a  mandamus  to  justices,  to  command  them  to 
grant  warrants  of  distress  for  non-payment  of  poor-rates. 
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that  no  previous  summons  had  been  issued.  The  magis- 
trates in  this  case  have,  in  my  opinion^  acted  legally  and 
wuely.  V. 

Rule  discharged  with  costs.      ^''^^^S'' 

Stafford. 


The  King  v.  Theophilus  Jeyes,  Esq. 

WaDDINGTON  obtained  a  rule,  calling  upon  Jeyes,  The  Court 
town  clerk  and  town  treasurer  of  the  town  of  Northampton,  ^  mandamus 
to  shew  cause  why  a  writ  of  mandamus  should  not  issue,  to  the  treoiur- 
directed  to  him,  commanding  him  to  pay  to  Mr.  Becke,  the  or  county, 
attorney  of  one  J.  G.,  the  sums  of  49/.  6s.  and  53/.  I2s.,  h?m"*o^'"Sn 
for  the  loss  of  time  and  expenses  of  witnesses  attending  the  order  made  by 
prosecution  of  an  indictment  for  riot,  tried  at  the  last  assizes  l^^J'^foruaLy 
for  the  said  town,  and  for  the  charges  and  expenses  attend-  ment  by  him 
log  the  said  trial,  pursuant  to  the  several  orders  of  Court,  &c.  of  the  pro- 
made  at  the  said  assizes,  for  that  purpose.     From  the  aflB-  s«cutor  of  and 

.  ^     "^  witnesessin 

da?its,  these  facts  appeared  :^-  an  indictment 

J.   Gf  having  made  complaint  to  the  magistrates  of  the  ^^„"r*^er 

town  of  Northampton,  that  certain  persons  had  committed  7  Geo.  4,0. 64, 

a  riot  and  assault  within  the  town,  he  was  bound  over  to  '*  ^  L^^  ^^^ 

prosecute  at  the  town  quarter  sessions.    Instead,  however,  bound  over  to 

of  prosecuting  at  the  sessions,  he  preferred  an  indictment  i^^  sessions, 

for  a  riot  at  the  county  assizes,  which  indictment  being  jnacwewiih- 

found,  the  defendants  were  tried  thereupon  before  Park,  J.,  c.  64,  s.  93, 

and  convicted.    The  learned  judge  at  first  refused  to  make  ^"^f^jlJ^f 

any  order  for  the  payment  of  the  costs  of  the  prosecution,  Witnesses 

on  the  supposition  that  such  order  could  not  be  made,  ^bpoenas 

except  when  the  prosecutor  had  entered  into  recognizances  from  the  clerk 

1  1  •  »  I  1     ofassize: — 

to  appear  and  prosecute  at  the  assizes,  but  subsequently  Held,  that  the 

the   two  orders  above-mentioned  were   made  under  the  »»'«««»» 

were  entitled 

direction  of  the  judge ;  one  of  the  orders  being  for  the  ex-  to  an  order 

penses  of  the  witnesses  who  had  been  called  and  examined  u^je^  |{|at^^ 

upon  circuit  subpcenas,  obtained  from  the  clerk  of  assize  by  statute. 
^  '^  -^       Bubitaiur 

whether  the 
proKCutor  was  so  entitled. 
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the  prosecutor,  and  the  other  order  being  for  the  expesaes 
of  the  prosecutor.  These  orders  being  shewn  to  Mr.  Jey4S, 
he  refused  to  pay  the  sums  mentioned  in  them  (a). 

N.  R.  Clarke  (with  whom  was  Miller)  now  shewed 
cause.  A  mandamus  will  not  U^  i°  ^^^  c^i^e.  In  Rex  v. 
Bristow  {b)  it  was  held,  that  the  Court  would  not  grant  a 
mandamus  to  a  ministerial  officer^  such  as  tl|e  treasurer  of 


(a)  Section  23  of  7  Geo.  4,  c.  64, 
after  reciting  that  for  want  of 
power  in  the  Court  to  order  pay- 
ment of  the  expenses  of  any  pro- 
secution for  a  misdemeanor,  many 
individuals  are  deterred,  by  the 
expense,  from  prosecuting  persons 
gailty  of  misdemeanor,  who  there- 
by escape  the  punishment  of  their 
crimes,— enacts,  for  remedy  there- 
of, that  when  any  prosecutor,  or 
other  person,  shall  appear  before 
any  Court  on  recognUance  or  tub- 
panoj  to  prosecute  or  give  evi- 
dence against  any  person  indicted 
of  &c.  (certain  misdemeanors  there-, 
in  specified,)  every  such  Court  is 
hereby  authorised  and  empowered 
to  order  payment  of  the  costs  and 
expenses  of  the  prosecutor  and 
witnesses  for  the  prosecution,  to- 
gether with  a  compensation  for 
their  trouble  and  loss  of  time ;  in 
the  same  manner  as  Courts  are 
hereinbefore  authorized  and  em- 
powered to  order  the  same  in  cases 
of  felony:  and  although  no  bill  of 
indictment  be  preferred,  it  shall 
still  be  lawful  for  the  Court,  where 
any  person  shall  have  bonft  fide 
attended  the  Court,  in  obedience 
to  any  $uch  recogniiance^  to  order 
payment  of  the  expenses  of  such 
person,  together  with  a  compen- 
sation for  his  trouble  and  loss  of 
rime,  in  the  same  manner  as  in 
case  of  felony;  provided  that  in 


cases  of  misdemeanor^  ^e  powtr 
of  ordering  the  payment  of  ex- 
penses and  compensation  shall  not 
extend  to  iheaUendance  before  ike 
examining  niagi$irate. 

Section  24  enacts,  that  every 
order  for  payment  to  any  prosecu- 
tor &c.,  shall  be  forthwith  made 
out  and  delivered  byr  the  proper 
officer  of  the  Courts  unto  such  po- 
secutor  &c.,  and,  except  in  cases 
hereinafter  provided,  shall  be 
made  upon  the  treaeurer  of  the 
county,  riding,  or  division,  in  which 
the  offence  shall  have  been  com- 
mitted,  or  shall  be  supposed  to 
have  been  committed,  who  is  here- 
by outboriMed  and  required,  upon 
sight  of  every  such  ordeTffortbmtk 
to  pay  to  the  person  therein  named 
the  money  in  such  order  mention- 
ed, and  shall  be  allowed  the  same 
in  his  accounts. 

Section  25  provides,  that  where 
the  misdemeanor  is  committed  in 
a  town  &c.  which  does  not  contri- 
bute to  the  county  rate,  but  has  a 
rate  in  the  nature  of  a  county  rats, 
or  any  other  fund  applicable  to 
similar  purposes,  the  sum  directed 
to  be  paid  by  virtue  of  that  act 
shall  be  paid  out  of  such  me  or 
fund,  by  the  treasurer  or  other  offi- 
cer having  the  collection  or  dis« 
bursement  of  the  same. 

(6)  6  T.  R,  168. 
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a  county,  to  obey  an  order  of  the  Court  of  Quarter  Sessions,  isas. 
but  that  the  proper  remedy,  in  case  of  his  refusal  to  obey 
sucb  order,  was  by  indictment;  and  Lord  Kenyan,  in  deli*- 
vering  his  judgment,  uses  this  language,  *'  It  has  been  often 
said  by  Lord  Mansfield,  that  a  mandamus  was  a  very  bene* 
fiqal  writ,  and  that  the  best  method  of  preserving  it  was  to 
be  sparing  in  the  use  of  it/' — "  This  Court  have  no  difficulty,, 
upon  a  proper  case  laid  before  them^  in  granting  a  manda- 
mus to  justices  to  make  an  order,  when  they  refuse  to  do 
their  duty;  but  it  would  h^  descending  too  low  to  grant  a 
mandamus  to  inferior  officers  to  obey  that  order:  we  might 
as  well  issue  such  a  writ  to  a  constable,  or  other  ministerial 
officer,  to  compel  him  to  execute  a  warrant  directed  to  him, 
as  to  grant  this  application  to  the  treasurer  to  obey  the 
order  in  question."  This  case  is  followed  by  Rex  v.  The 
Treasurer  of  Surrey  {a),  which  was  an  application  for  a 
mandamus  to  the  treasurer  of  the  county  of  Surrey,  com- 
manding him  to  pay  the  expenses  of  a  witness  in  a  case  of 
feloDy,  pursuant  to  an  order  from  the  borough  of  Southwark 
sessions,  under  58  Geo.  3,  c.  70.  The  Court  there  said 
that  they  could  not  interfere  by  mandamus;  that  the  most 
proper  remedy  was  by  indictment  at  common  law ;  and  they 
referred  to  Rex  v.  Johnson  {b)  as  a  case  in  point.  The 
Court  will  not  go  so  low  as  to  send  a  mandamus  in  this 
case.     An  indictment  will  lie,  and  is  the  proper  remedy. 

It  ia  questionable  also  whether  these  orders,  or  at  least  that 
which  directs  the  payment  of  the  prosecutor'^  expenses  &e« 
is  warranted  by  7  Geo,  4,  c.  64,  s.  23.  The  prosecutor 
did  not  appear  at  the  assizes  on  recognixance,  but  went  there 
as  a  volunteer.  [Littledale,  J.  In  Rex  v.  Richards  (c)  it 
was  hdd,  that  the  statute  did  not  apply  where  an  indictment^ 
preferred  at  a  Court  of  Quarter  Sessions,  had  been  removed 
into  K.  B.  by  certiorari^  and  tried  at  the  assizes.] 

Campiett,  A.  G.  and   Waddington,  contrd.     It  is  not 

(a)  1  Cbitty's  Rep.  650:  (c)  3  Mann.  &  Rj^U  405;  8 

(h)  4  M«  &  S.  515.  Bam.  &  Cressw.  4S0. 
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^^'  ^  denied  on  the  other  side,  that  this  is  a  case  in  which  the 
Court  have  power  to  issue  a  mandamus,  and  it  is  hoped 
that  they  will  consider  the  case  to  be  one  in  which  it  is  right 
to  exercise  that  power.  Here  is  a  refusal  by  a  public  offi- 
cer to  perform  a  duty  cast  upon  him  by  act  of  parliament. 
Section  £4  of  the  statute  under  which  these  orders  were 
made,  expressly  authorizes  and  requires  the  county  treasurer, 
upon  sight  of  any  such  order,  forthwith  to  pay  to  the  person 
therein  named,  the  money  therein  mentioned.  Mr.  Jeyes 
refuses  to  obey  the  order  of  the  judge  in  this  case,  and  there 
ought  to  be  some  process  by  which  the  party,  for  whose  bene- 
fit the  order  was  made,  may  enforce  the  speedy  performance 
of  that  which  is  directed  to  be  done.  An  indictment  is  no 
remedy  for  this  party,  although  it  may  be  a  good  mode  of 
punishing  the  officer  refusing  to  obey  the  order.  AH  that 
the  applicant  wants  is  the  payment  of  the  money,  which  he 
cannot  procure  by  means  of  an  indictment.  The  Courts 
have  said,  that  where  the  subject  is  without  any  other  effec- 
tual remedy,  he  shall  have  a  mandamus.  In  Rex  v.  The 
Severn  and  Wye  Railway  Company  (a),  a  railway,  ^hich 
was  made  under  the  authority  of  an  act  of  parliament,  by 
which  the  proprietors  were  incorporated,  and  by  which  it 
was  provided  that  the  public  should  have  the  beneficial  en- 
joyment of  the  same,  had  been  afterwards  taken  up  by  the 
company ;  and  it  was  held  that  a  mandamus  ought  to  issue 
to  compel  the  company  to  reinstate  and  lay  down  again  the 
railway.  It  was  objected  in  that  case,  that  the  company 
were  liable  to  an  indictment,  and  that  therefore  a  mandamus 
was  not  the  proper  remedy;  in  answer  to  which,  Abbott, 
C.  J.  says,  *'  If  an  indictment  had  been  a  remedy  equally 
cotivenient,  beneficial  and  effectual  as  a  mandamus,  I  should 
have  been  of  opinion  that  we  ought  not  to  grant  the  man- 
damus ;  but  I  think  it  is  perfectly  clear  that  an  indictment 
is  not  such  a  remedy,  for  a  corporation  cannot  be  compelled 

(a)  S  Bam.  &  Aid.  646. 
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by  iodictment  to  reinstate  the  road.  The  Court  may,  in^  t835. 
deed,  in  case  of  conviction^  impose  a  fine,  and  that  fine  may 
be  levied  by  distress;  but  the  corporation  may  submit  to 
the  payment  of  the  fine  and  refuse  to  reinstate  the  road,  and 
at  all  events  a  considerable  delay  may  take  place.  The 
remedy  is  therefore  not  so  effectual  as  that  by  mandamus. 
I  am  therefore  of  opinion^  that  the  circumstance  of  the  cor- 
poration being  liable  to  an  indictment  is  no  objection  to 
the  granting  of  a  mandamus."  The  other  judges  proceeded 
upon  the  same  principle.  This  case  is  of  a  later  date  than 
Rex  V.  Uristow,  and  is  a  very  strong  authority  in  support  of 
the  present  application.  The  test  is,  whether  a  mandamus 
or  an  indictment  be  the  more  effectual  remedy.  In  that  case 
there  was  less  reason  for  deeming  the  indictment  not  so  elBfec- 
tual  a  remedy,  for,  as  Abbott,  C.  J.  observed,  afine  might 
there  have  been  imposed  in  case  of  conviction.  There  was  a 
case  of  Ilex  v.  Lord  Boston  {a),  in  which  the  Court  granted 
a  mandamus  under  circumstances  very  similar  to  those  now 
before  the  Court.  The  only  authority  contrd  is  Rex  v.  Bris" 
tew  {b),  and  that  was  in  fact  decided  upon  a  dilBferent  point. 
The  justness  of  the  observation  of  Lord  Mansfield,  referred 
to  by  Lord  Kenyon  in  that  case,  and  upon  which  he  appears 
lo  found  the  rest  of  his  remarks,  may  well  be  doubted. 
That  a  mandamus  is  a  very  beneficial  writ,  would  appear  to 
be  a  strong  ground  for  issuing  it  freely,  rather  than  a  reason 
for  being  '^  sparing  in  the  use  of  f^''  Lord  Kenytm  also, 
when  he  says  that  it  would  be  descending  too  low  to  grant  a 
mandamus  in  the  case  before  him,  appears  to  consider  it 
analogous  to  the  case  of  a  constable  refusing  to  execute  ^ 
warrant  directed  to  him.  The  case  of  the  constable  bears 
no  analogy  to  this  case,  whatever  resemblance  may  be  sup* 
posed  to  exist  between  it  and  the  case  of  a  county  treasurer 
refusing  to  obey  the  order  of  the  Court  of  Quarter  Sessions. 
This  is  an  order  by  a  judge  of  assize,  and  an  order  which  by 
statutory  enactment  the  treasurer  is  directed  forthwith  to 

(a)  MS<  (()  Suprd,103. 
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1834.  ob#y,  ^Hdea.  that  cas^  wa9  decided  at  a  period  when  it 
wv  tbi^  cimimw  opipioa  tbM  a  masdamua  could  not  be 
gvpnl^  ilk  $iiy  ceae  where  there  was  a  remedy  by  indict- 

JfYiy,  q^aii^^  XhW  opiakia  was  first  brakes  into  by  Lord  EUenn 
h99(mghx  Kiapy  years  afterwards,  in  Rev  ▼.  The  CommV 
«IMW«  «f  A«n  Inclemre  (a).  In  shewing  cause  against  a 
ru|#  i^si  for  n  tmndanus  in  that  case,  ene  objeotion  was, 
th^t  another  remedy  was  open  to  the  party  by  indictment 
for  disobedience  lo  the  order  of  sessions ;  to  which  it  waa 
apiswered»  that  an  indictment  was  not  such  a  remedy  as  the 
CJ9^,  demended*  for  that  Mietnent  is  only  a  proceeding  us 
pamm  for  the  pa»i^  and  not  a  remedy  for  the  foiure. 
l4^  EUeuborough  says,  *'Upon  the  objection  of  there 
being  another  remedy  in  thia  case,  I  cannot  help  thinking 
that  what  b«8  been  observed  by  the  counsel  in  support  of 
the  rule  is  extremely  material,  and  that  an  indictment  wouhl 
not  afford  thai  conventen^  OKode  of  remedy  which  might  be 
attained  by  mandamus,"  This  dktwn  was  followed  by  the 
decision  of  the  Court  in  the  case  already  cited  of  ReM  v. 
Severn  emd  Wye  RaUmty  Company.  A  mandamus  in  thia 
case  would  beyond  doubt  he  a  complete  and  speedy  remedy, 
wbers^  W  indictment  would  be  a  remedy  worse  than  the 
diiefMe,  inawuch  aa  it  would  entail  upon  the  party  fresh 
cQitf^  without  enforcing  the  payment  of  those  already  in- 
curred^ 

Tbe^e  c^n  b^  oo  doubt,  and  indeed  it  is  hardly  disputed, 
that,  thi^  Older  for  the  payment  of  the  costs  of  Ae  taknesses  ie 
good  \  a^d  it  is  submitted  that^^laybg  aside  the  fact  of  the 
prosectttor'a  hf^vii^  been  bound  of  er  to  prosecute  at  the 
S9»mn»^  iA  is  sufficient  to»  warrant  the  judge  to  make  ^ 
Older  as  to  hie  costs,  that  the  witaeases  were  called  upon 
circuit  subpffiQM. 

Xx)rd  DenmaN]^  C.  J. — With  respect  to  the  validity  of 
one  of  these  orders  I  have  some  doubt ;  with  respect  to  the 

(a)  2M.&S.80. 
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otker,  wbifdi  directs  the  payment  of  the  co3t«  of  tb#  wit?        1894, 
Di88e»,  I  have  Done*  ^^mW 

Ttiepe  18  eopsider^^Ie  doul^t  whether^  when  aq  ii^fiar  ^' 

oScer  Fefiiaes  to  do  his  duty,  be  heiBg  aniep^tild  to  o^h^  J9*w- 
perioM,  thi«  Court  will  uoder  an;  cireuiostfuices  }|i|e|fere  |^ 
mandamus.  It  is  not  desirable  to  multiply  appUeatlQUf  of  tij^i 
soft,  as  would  be  ibe  ca^e  if  we  were  tQ  Qu^e  thi;^  rule  9b- 
sdute,  lu  Bex  y.^  BriUoiW  (a)b  ^^  C^urt  said  th^t  they  would 
not  descend  m  lew  as  to  grant  si  ma^dbunus  t^  ap  tfiferkir 
oficer  lo  obey  ao  order  of  j  ustices.  Here  is  aaotbep  rwi^dy^^ 
by  bdietment.  The  iodictraepti  though  an  imperfect  remedyA 
mual  be  consideied  as  io»i«  resftedy.  The  treasurer  will,  ^ller 
one  conviction,  obey  the  order.  It  is  true  that  in  Jiejs  v,  Tli^ 
Commissiomfi  9f  Deau  Incheure,  and  Jte^  V«  Sevetm  ami 
Wjfe  RaUwiHf  Campany  {b\  strong  observaticu^  %re  made  by 
Lord  Ellenborough  and  Abbott,  C.  Js. ;  but  those  cases  are 
different,  and  do  not  govern  that  which  is  now  before  us. 
The  case  of  Rex  v.  The  Treasurer  of  the  County  of 
Surrey  (c)  is  really  directly  in  point ;  for  the  statute  of  7 
Geo.  4,  c.  65,  is  founded  upon  58  Geo.  3,  c.  70 :  the 
language  in  the  two  statutes  is  the  same,  and  the  same 
direct  duty  is  cast  on  the  county  treasurer  by  either  statute. 
I  am  of  opinion  that  we  ought  not  to  proceed  by  man- 
damud.  This  party  is  the  officer  of  other  persons,  and  we 
must  not  interfere  with  their  authority  over  him.  We  must 
not  assume  that  an  indictment  would  be  no  remedy.  In 
one  respect  it  would  be  a  better  remedy  than  a  mandamus, 
for  it  would  have  the  effect  indirectly  of  prqdu^^ing  obe- 
dience, and  also  of  punishittg  the  par^  in  ca^e  o(  wilfiU 
disobedience. 

LiTTLSDALSy  J. — In  Rex  v.  BriUotJi,  \\  is  laid  down  diit? 
tinctly  that  a  mandamus  will  not  lie  to  an  inferior  officet , 
I  should  feel  much  inclined  to  act  on  this  rule ;  but  here  « 
difficulty  occurs  owing  to  the  act  of  parliament  pointing  out 
the  treasurer  as  a  distinct  officer, — which,  I  think,  nmkea  thi^ 

(•>  Aipr^ieS.  (()  Suprii,  104.  (c)  Suprh,  106. 


108  CASES  IN  THE  KINO's  BENCH, 

1835.  case  not  to  be  exactly  within  the  rule.  But  in  Rex  v.  The 
Treasurer  of  Surrey,  the  Court  refused  a  mandamus  under 
precisely  the  same  circumstances.  The  treasurer  is  only 
the  servant  of  the  justices,  and  to  such,  a  mandamus  ought 
not  to  issue.  In  Lord  Boston's  case  the  application  was 
against  principals. 

Then  with  regard  to  the  merits :  I  thmk  that  the  foiV- 
nesses  are  clearly  entitled  to  their  costs,  but  as  to  the  pro^ 
secutor^s  right  I  have  much  doubt.  The  inclination  of 
my  mind  is  strongly  that  he  is  not  entitled.  Here,  the 
prosecutor  was  bound  over  to  the  sessions,  and  prosecuted 
at  the  assizes.  The  act  intends  only  to  give  the  prosecutor 
his  costs,  when  he  has  previously  been  before  magistrates 
who  have  thought  it  a  case  proper  to  be  referred  to  the 
Court.     That  cannot  be  said  to  have  been  the  case  here  (a). 

Patteson,  J. — I  entirely  agree  that  we  ought  not  to 
grant  this  mandamus.  In  Rex  v.  Bristow  the  Court  thought 
it  necessary  to  decide  on  the  broad  ground  that  the  party 
was  a  ministerial  officer.  This  was  followed  up  by  Rex  v. 
Treasurer  of  Surrey,  which  is  a  direct  authority.  It  is  said 
that  an  indictment  would  be  no  remedy  in  this  case ;  that  is 
not  so ;  there  may  be  a  fine  ;  and,  in  truth,  the  indictment 
is  a  quicker,  and  therefore  probably  a  better  remedy.  In 
Rex  V.  Severn  and  Wye  Railway  Company,  there  was 
something  to  be  done  by  the  parties  to  whom  the  mandamus 
was  sent, — not  a  mere  payment  of  money. 

Williams,  J. — I  entirely  concur.  It  is  said  that  a 
mandamus  is  a  more  speedy  and  complete  remedy  :^-The 
party  might  make  a  return  and  cause  great  delay.  But  the 
rule  laid  down  in  Rex  v.  Bristow  has  long  been  the  pre- 
valent doctrine.  I  observe  that  even  in  Rex  ▼.  Severn  and 
Wye  Railway  Company,  which  is  relied  upon  as  somewhat 
relaxing  the  rule.  Lord  Tenierden  entertained  considerable 
doubts  during  the  discussion.  That  case  is  quite  distin- 
guishable. 

Rule  discharged^ 

(•)  See  section  tS,«il«^p.  101. 
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Edmund  Pollexfen  Bastard,  Esq.  v.  William  ^^•v-*^ 

Trutch. 

ARCHBOLD  had  obtained  a  rule  calling   upon   the  A  writ  of  ca. 

plaintiff  to  shew  cause  why  the  defendant  should  not  be  Mainstad^ 

discharged  out  of  the  custody  of  the  Marshal  of  the  Mar-  feodant,  by  a 

shalsea,  as  to  this  action,  upon  an  affidavit  stating  as  follows:  [^  \^  ^^r  ^ 

In  JanaaiT  1834,  the  defendant  was  arrested  in  Devonshire  »henff  of  the 

•  .      ^  Of     .  ...  1-  ^        county  into 

at  the  suit  of  one  o/ncAr,  upon  a  wnt  of  ca.  sa.,  directed  to  which  the  pro- 

the  sheriff  of  Devon,  and  was  lodged  in  the  prison  of  the  said  SioulTbe^d' 

sheriff.       Being  indebted  to  the  plaintiff  in  9A5L  55.,  the  rected  to  the 

defendant,  in  April,  gave  a  cognovit  for  the  amount,  upon  the°^c?of  the 

which  judgment  was  entered  up   in   Trinity  term,  1834.  pl&intiiF'sbe- 
^     ^ «   T  •      *.  .      1  •        .•        •  t  ^  ing  sheriflF, 

On  3a  June,  a  wnt  of  ca.  sa.,  m  this  action,  issued  out  of  need  not  a&. 

this  Court,  upon  which  writ  the  defendant  was  detained  in  ^^^  ^jP  f^® 
.  •    ^  .  .    nice  of  the 

the  same  prison.   In  October,  the  defendant  obtained  a  writ  writ. 

of  habeas  corpus  cum  caus&,  under  which  he  was  removed  ^^^^y^^  '^** 

from  the  prison  of  Devonshire,  and  was  committed  to  the  cord  of  the 

custody  of  the  Marshal  of  this  Court.     In  the  return  to  the  S^^grotnfj)f 

writ  of  habeas  corpus,  the  writ  of  ca.  sa.  in  this  case  (which  ^  directing 

the  vi^nii 
was  dated  30th  May,  1834,)  was  set  out,  and  was  as  follows  :  should  be  sur. 

"  William  IV.  &c.    to  Our  Coroners  of  the  county  of  °*»!f^-   , 

„_  ,  ,  "^  But  where 

Devon,  greeUng.     We  command  you  that  you  take  WiU  a  prisoner  is 

Umi  Trutch  if  he  shall  be  found  in  your  county,  and  that  you  ^* J^  JUj^^' 

safely  keep  him,  so  that  you  may  have  his  body  before  Us  at  f  uph  writ, 

Westminster  immediately  after  execution  hereof,  to  satisfy  ^on  that^tie^ 

E.  P.  Bastardy  Esq.  for  225/.  bs.^  which  in  Our  Court  P~^®®*^*"P 

before  Us  at  Westminster,  were  awarded  to  the  said  £.  P.  entered  of  re- 

J5.,  Esq.,  for  his  damages  which  he  sustained  as  well  by  ^^'         y^ 

reason  of  not  performing  certain  promises  &c.  made  by  Sic.  ing  detained 

to  &c.,  as  for  his  cosU  &c.,  whereof  the  said  W.  T.  is  con-  ^ofof'thV^'' 

victed,  as  appears  to  Us  of  record.   And  have  you  then  there  county  of  D., 

this  writ,  &c/*     The  return  then  set  out  a  certificate,  that  ga.  at  the  suit 

of  the  sheriff 
of  D',  issues^  directed  to  the  coroners  of  D.,and  is  lodged  with  the  gaoler  of  the  county 
gaol  of  D.  These  matters  being  returned  to  a  writ  of  habeas  corpus  cum  causd,  to- 
gedier  with  a  certificate,Bigned<'X  B,  one  of  the  coroners  of  D.'\  tliat  the  copy  of  the 
writ  of  ca.  sa.  set  out  in  the  return  was  a  true  copy :— Held,  that  it  must  be  taken,  that 
the  writ  came  to  the  gaoler  through  the  coroners  in  proper  course. 
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1835.        this  was  a  true  copy  of  the  writ  of  ca.  sa.  so  lodged  as 

'^-^-''^      aforesaid,  &tid  upoti  which  the  defendant  was  diitftined, 

t;.  signed  thus,  "  Joseph  Gribble,  one  of  the  coroners  of  the 

Tbutch.      county  of  Deton."      No  further  proceedings  had  taten 

place  at  the  instance  of  the  said  plaintiff  against  the  defend- 

ant|  since  such  lodging  of  the  writ  of  cai  sa.    The  affidavit 

further  stated^  that  the  deponent  having  been  advised  that  a 

surttiice  ought  to  appear  on  the  writ  of  ca.  sa.|  shewing  the 

cause  of  its  being  directed  to  the  coroners,  and  that  the  same 

should  alto  appear  on  the  record  of  the  proceedmgs  in  the  ae* 

ti«n,  he  had  searched  for  the  roll  and  had  found  that  none 

had  been  carried  in. 

The  i^Bdavitin  answer  stated  that  the  plaintiff  was  sheriff 
of  Devon  for  1834;  that  the  defendant  being  in  his  custody^ 
under  two  writs  of  ca«  sa.  at  the  suit  of  D.  D.  and  Slarki 
escaped  from  his  custody  against  his  will  on  11th  Marcb, 
and  was  not  retaken  till  18th  April ;  that  in  consequence  of 
tbe  escapei  the  plaintiff  as  sheriff  was  obliged  to  pay  182/.  &. 
to  D.  Dk  I  that  he  thereupon  commeilced  proceedings 
against  the  defendant  for  the  182/.  6s.  and  expenses  attend- 
ing the  escape  and  retaking)  that  the  defendant  subse- 
quently gave  the  cognovit  for  225/.  5s.^  upon  which  the 
judgment  was  entered  up,  and  a  writ  of  ca.  sa.  directed  to 
tbe  coroners  of  Devoui  (the  plaintiff  still  being  sAerj^  of  that 
county,)  issued,  and  was  on  3d  June  lodged  with  the  keeper 
of  the  prison  of  Devonshire ;  that  upon  this  the  defendant 
was^  detained  until  removed  under  the  writ  of  habeas 
eerpus ;  and  that  the  roll  had  been  carried  in  to  the  proper 
officer,  on  a  day  subsequent  to  the  granting  of  the  rule 
nisi. 

Crowder  now  shewed  cause.  The  writ  was  properly 
directed  to  the  coroners,  the  sheriff  being  a  party  to  the 
action.  [Archbold.  It  is  not  intended  to  deny  that  the 
writ  was  properly  directed  under  the  peculiar  circumstances 
ef  the  tase^  The  objection  is,  that  the  ground  of  deviating 
from  the  ordinary  course  does  not  appear  on  the  writf  nor 
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on  the  record.]  Id  Parienie  t.  Castle  {a)f  the  Court 
refused  to  discharge  ft  priBoner  out  of  custody,  oli  the 
ground  that  there  wfts  no  judgment  docketed  iigainst  hiin 
nd  entered  npoH  the  roils  of  the  Court;  iind  ft  lute  ftile  of 
Court  (H«  fi  fV.  4^  s.  95,)  says,  that  **  iti  ofder  to  charge  b 
defetidanft  in  execution,  it  shall  not  be  necessary  that  the 
proceedings  be  entered  of  record/'  The  objection,  tfaere- 
iwe,  that  the  ground  of  directing  the  writ  to  the  coroiier 
does  not  appear  on  the  roll  falls  to  the  ground  f  and  thete 
appears  to  be  no  reason  why  it  should  appear  on  the  fAte  Of 
the  ca.  sa.,  that  the  sheriff  is  a  party,  and  ^t  ihmpH%  Ae 
writ  is  tUrected  to  the  coroners. 


Ill 


itol 


BASfAkD 
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Campbell,  A«  O.,  and  Atthbold,  contri.  The  question  ii, 
whether  upon  this  return,  sufficient  cause  for  detaining  the 
prisoner  appears.  All  that  appears  is,  thlit  he  ift  detained 
upon  m  writ  directed  to  the  ct^rotien  of  Devon  \  but  as  the 
special  matter,  which  alone  authorizes  a  direction  of  the  ctf. 
sa.  to  the  coroners,  instead  of  to  the  ordinary  officer  of  the 
Court,  does  not  appear  upon  the  face  of  the  Writi  the 
retarn  is  as  bad  as  if  it  had  stated  that  the  defendant  was 
detained  upon  a  Writ  directed  to  A.  B.  or  C.  D*  In  DBfie  V. 
Smeihier  (ft)>  a  writ  of  cotenant  Was  directed  to  the  eormers 
with  this  clause  at  the  end  of  the  writ :  **  Quia  prssdictus 
Joh*  Done  miles,  est  i^icecomes  oomitatfts  Cestri«|  fiat  ex- 
ecutio  brevis  prsedict*,  per  Coronator.^  itii  quod  i^icecomes 
BOD  se  intromittat."  It  being  objected  that  the  writ  ought 
to  have  been  directed  to  the  sheriffi  and  was  abatable  for 
being  directed  to  the  coroners,  the  Court  said,  that  when  the 
sheriff  is  plaintiff  or  defendant,  it  was  right  to  tthe  out  a 
writ  directed  to  the  coroners  **  upon  surmine  thereof  in 
Chancery,  at  the  time  of  suing  the  writ."  In  JReir  t.  Wmt'- 
fimgion  (c),  it  was  held^  that  the  corotiers  lire  not  the  propel* 
officers  of  the  Courts  except  when  the  sheriff  is  absollrtjely 
improper.      In  that  case  one  of  the  sheriffs  of  Chester  was 


(a)  S  Bos.  ft  Ful.  les. 
(l)Cro.€erAl5. 


(c)  iSalk.  15«;  SLC.i  Bfed. 
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1835.        a  defendant,  and  the  process  was  awarded  to  the  other, 
)^y^^      upon  a  suggestion  of  the  fact  being  entered  on  the  roll : 

V.  So  in  Rich  v.  Player  (a),  and  Letsom  ▼.  Bickleyijb). 

TauTCH.  rpij^  delivery  of  the  writ  to  the  keeper  of  the  county  gaol 
is  not  a  charging  in  execution,  except  in  the  ordinary  case 
of  a  ca«  sa.  directed  to  the  sheriff.  The  county  gaol  being 
the  gaol  of  the  sheriff  only  and  not  of  the  coroners,  the  writ 
might  as  well  have  been  lodged  with  the  keeper  of  the  gaol 
of  any  other  county.  The  coroners  should  have  directed  a 
warrant  to  the  sheriff  to  receive  him.  Here,  it  does  not 
appear  that  the  writ  ever  came  to  the  hands  of  the  coro- 
ners until  after  the  issuing  of  the  habeas  corpus,  when  one 
of  them  certified  that  the  copy  returned  was  a  true  copy  of 
the  ca.  sa.  ILittledak,  J.  The  defendant  was  not  in  the  cus- 
tody of  the  coroners  before ;  therefore  the  lodging  of  the  writ 
with  the  gaoler  does  not  seem  to  operate  in  the  ordinary  way. 
It  seems  to  me  at  present,  that  there  should  be  a  warrant 
directed  to  the  gaoler.] 

LiTTLBDALB,  J.  (c)-— This  writ  is  directed  to  the  coro« 
ners  without  any  surmise  that  the  sheriff  is  a  party,  and  I 
think  it  not  necessary  that  any  such  should  appear  on  the 
writ ;  and  with  regard  to  the  proceedings,  all  might  now  be 
entered  on  the  roll  upon  a  cross  rule.  It  is  not  necessary, 
however,  to  enter  the  proceedings  on  the  roll,  in  order  to 
charge  the  defendant  in  execution,  the  late  rule  of  H.  2  W. 
4,  having  so  ordered.  But  then  it  is  contended  that  the 
defendant  was  never  lawfully  charged  in  execution.  In  or- 
dmary  cases,  where  it  is  intended  to  charge  a  prisoner  in 
execution,  the  course  is  to  lodge  the  writ  at  the  sheriff's 
office ;  but  the  reason  of  that  practice  does  not  apply  here, 
the  writ  being  directed  to  the  coroner  and  not  to  the  sheriff. 
It  is  objected  that  there  is  no  proof  that  the  writ  ever 
reached  the  coroners :   I  think  that  we  must  intend  that  it 


(a)  S  Show.  962,  286.  (c)  Lord  Benman,  C.  J.  had 

(6)  5  M.  &  S.  145.  left  the  Coart  on  public  business. 
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reached  him  as  directed,  and  that  he  did  his  duty  in  lodg- 
ing it  with  the  gaoler.  It  appears  by  the  affidavit  that  the 
writ  was  lodged  with  the  gaoler,  and  that  it  was  indorsed  (a) 
"John  Gribble,  one  of  the  coroners  of  the  county  of 
Devon."  This  is,  I  think,  sufficient.  I  do  not  think  it 
was  necessary  that  the  coroner  should  make  out  a  warrant 
to  the  gaolerc    He  might  go  personally  and  lodge  the  writ. 


113 


1835. 


Pattbson,  J. — ^There  is  not  the  least  irregularity  in  the 
proceedings.  I  take  it  for  granted  that  some  suggestion 
is  entered  on  the  proceedings.  But  the  rule  of  Court  says» 
''  that  in  order  to  charge  a  defendant  in  execution^  it  shall 
not  be  necessary  that  the  proceedings  be  entered  of  record." 
Then  the  writ  being  directed  to  the  coroners,  who  have  no 
gaol,  they  must  take  it  to  the  sheriff's  gaol. 

As  to  the  objection,  that  it  does  not  appear  that  the  writ 
ever  reached  the  coroners,  we  must  assume  that  all  has  been 
done  rightly. 

Rule  discharged. 
(a)  Sed  quart. 


HiscocKs  V.  Kemp. 

A  Rule  nisi  had  been  obtained  to  set  aside  the  execution  If  a  plaintiff 
and  to  discharge  the  defendant  out  of  the  custody  of  the  ^^"^^^^^ 
Marshal.     On  the  affidavits  these  facts  appeared  : —  execution,' by 

0»  the  5th  June,  1824,  a  warrant  of  attorney  was  exe-  any  pwiod,  he 
cuted    by  the  defendant  to  the  plaintiff  and  one  T.  P.,  may,  at  any 
since  deceased,  by  the  defeazance  of  which  it  was  stated  year  anda  day 

that  it  was  given  to  secure  the  payment  of  420/.,  together  aftf^  tl^e  expi- 
**  .      .  ^  ration  of  such 

(with  costs  of  judgment,  if  signed,)  on  the  5th  December,  period,  take 

out  execution 
without  a  scire  facias  to  revive  the  judgment. 
The  defeazance  to  a  warrant  of  attorney,  dated  5th  June,  1824,  stated  that  it  was  given 
to  secure  the  payment  of  420/.  (with  costs  of  judgment,  if  signed,)  on  the  5th  December, 
1826:  aod  that  it  was  agreed  that  the  plaintiff  should  enter  up  judgment  thereon  at  his 
pleasure,  and  issue  execution,  &c :  Held,  that  the  plaintiff  was  restrained  by  this  de- 
feazance from  suing  out  execution  before  the  5th  December,  1826. 
VOL.  V.  I 
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18S5.  1886,  and  that  it  was  agreed  that  jf'.  P.  and  the  plaintiff, 
of  the  sufvivor,  should  be  at  liberty  to  enter  up  jttdgmisut 
thereon  at  their  or  his  pleasure,  and  issue  execution,  &c. 

Otk  27th  May,  1825,  judgment  was  signed. 

On  5th  February,  1827,  the  defendant  was  taken  in 
execution  by  a  writ  of  ca.  sa.,  and  he  has  sltice  remained  in 
custody. 

No  scire  facias  had  been  issued  to  revive  the  judgment, 
and  the  roll  had  been  carried  In. 

This  case  was  argued  iii  Easter  terih  last.  The  argu* 
ments  and  the  authorities  cited  Will  be  found  in  the  judg« 
ment  of  the  Court. 

Campbell^  A«  O.,  and  Helps,  shewed  cause ;  atid  Sir  W. 
W.  FoUelt  argued  in  support  of  the  rbte. 

Cut.  adv.  vult. 

Lord  I)bnmAn,  C.  J.,  in  the  course  of  this  term,  de- 
livered the  judgment  of  the  Court  as  follows : 

This  was  a  motion  to  set  aside  the  execution  upon  a 
judgment  signed  under  a  warrant  of  attorney;  and  the  only 
question  was,  whether,  under  the  circumstances,  it  was 
necessary  to  revive  the  judgment  by  scire  facias,  prior  to 
the  issuing  of  the  execution.  The  warrant  of  attorney  was 
dated  the  5th  June,  1824.  The  defeazance  was  upon  the 
payment  of  420/.,  (with  the  costs  of  judgment,  if  signed,)on 
the  5th  December,  1826 :  The  plaintiff  was  to  be  at  liberty 
to  enter  up  judgment  at  his  pleasure;  and  in  case  of  de* 
fault  in  payment  as  aforesaid,  to  issue  exe(;ution,  and  levy 
for  the  said  sum  and  so  much  thereof  as  should  remain 
unpaid.  The  judgment  was  in  fact  signed  on  the  27th 
May,  1825,  and  the  execution  issued  in  February,  1827* 
Aimument  for  For  the  plaintiff  it  was  contended,  that  wherever  the 
execution  is  suspended  beyond  the  year  and  day  after 
signing  the  judgment,  by  the  agreement  of  the  parties,  the 
delay  so  occasioned   will   not   compel    the    plaintiff   to 
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revive    the  judgment;    and   that   the   facts    of  this    case        18S5. 
bring  it  ^vithiii  that  exception  to  the  general  rule.     The 
defendant  denied  that  any  such  agreement  appears  on  the 
case,  and  further,  that  if  it  did,  it  virould  not  M'aive  a  neces- 
sity imposed  expressly  by  statute:  The  authorities  on  which  Ai^ument  for 
such  a  practice  was  founded  were  asserted  not  to  warrant     *  e  en  aa  . 
it,  when  duly  examined;  and  in  particular  it  was  contended 
that  the  case  of  Withers  v.  Harris  {a)  was  a  decision  di- 
rectly in  point,  and  the  other  way.    We  have  looked  into  the 
facts  and  the  authorities>  and  are  of  opinioti  that  on  neither 
ground  is  there  any  reason  for  disturbing  the  execution. 

Upon  reading  the  warrant  of  attorney  and  the  defeazance.  Construction 
it  appears  that  although  judgment  might  be  signed  at  the  to  ttmnt°of 
pleasure  of  the  plaintiffs  at  any  time  after  the  date  of  the  attorney. 
5th  June,  1824,  yet  that  they  were  restrained  from  issuing 
execution  before  the  5th  December,  1826.     It  was  there- 
fore in  the  contemplation  of  the  parties  that  the  judgment 
might  remain  more  than  a  year  without  execution ;  and  that 
it  might  do  so  was  a  restraint  imposed  upon  the  plaintiffs' 
right  by  the  defendants.     It  cannot  therefore  be  denied 
that  the  delay  of  the  execution  in  this  case  was  by  agree' 
ment  with  the  defendant,  at  least, — if  not  a  term  imposed  by 
him  upon  the  plaintiffs. 

With  respect  to  the  practice,  it  has  long  been  clearly  un-  Course  of 
derstood  in  the  profession,  that  "  if  the  plaintiff'  has  judg-  P™*^"^®' 
ment  with  a  cesset  executio,  or  stay  of  execution  for  a  year, 
he  may,  after  the  year ^  take  out  his  execution  without  a  scire 
facias  (A),  because  the  delay  is  by  consent  of  parties  and  in 
favour  of  the  defendants.''  This  is  the  language  of  Mr. 
Seijt.  Williams,  in  the  notes  on  Underhill  v.  Devereux{c); 
and  we  should  be  very  unwilling  to  disturb,  except  on  the 
clearest  grounds,  a  practice  now  well  recognized,  on  which 
all  persons  have  acted  for  a  long  series  of  years,  and  which 
u  in  itself  neither  unreasonable  nor  inconvenient. 

(«)  7  Mod.  64.  tion  of  the  period  doriog  which 

{b)   i.  c.  the  year  and  day  do      the  execution  is  stayed, 
not  begin  to  run  until  the  expira-  (c)  2  Wins.  Saund.  7S  c. 

I2 
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The  objections  made  were  threefold : — first,  that  it  was 
contrary  to  the  express  provisions  of  the  statute  of  West- 
minster 2, — 13  Edw.  1.  This  appears  to  us  to  be  a  mistake. 
The  scire  facias  in  personal  actions  was  given   by  that 

First  objection  Statute  rather  in  aid  of  plaintiffs  than  in  restraint  of  them. 

to  the  prac-  ^^  jj^^  common  law,  a  presumption  arose  from  a  plaintiff's 
delay  beyond  a  year,  that  his  judgment  either  had  been 
satisfied  or  from  some  supervening  cause  ought  not  to  be 
allowed  to  have  its  effect  in  execution  after  such  delay: 
therefore  he  was  not  allowed  to  issue  execution,  as  a  matter 
of  course,  but  was  driven  to  bring  a  new  action  on  the 
judgment.  The  scire  facias,  which  had  been  in  use  at  the 
common  law  for  the  purpose  of  executing  judgments  in  real 
actions,  after  a  year  and  day's  delay,  was  therefore  adopted 
by  the  statute  as  a  less  expensive  and  dilatory  course  for 
the  plaintiff,  and  as  equally  affording  protection  to  the 
defendant,  if  he  had  any  reason  to  shew  why  the  execution 
should  not  issue.  It  is  not  then  a  contravention  of  the 
statute  to  hold  that  a  scire  facias,  given  in  lieu  of  the  action 
on  the  judgment,  is  not  necessary  where  such  action  would 
not  have  lain ;  and  what  arguments  could  a  defendant  have 
used  to  induce  the  setting  aside  an  execution,  on  the  ground 
of  delay  and  the  legal  presumption  consequent  thereon, 
when  such  delay  was  shewn  to  have  originated,  and  the 
presumption  therefore  to  fall  to  the  ground,  by  bis  own 
act. 

Second  objec-      The  second  objection  was,  that  the  case  of  Withers  v.  Har- 

^®°'  ««,  7  Mod.  64,  was  an  authority  directly  opposed  to  the  prac- 

tice. The  facts  of  that  case  are  reported  in  that  book  thus : 
''  Judgment  was  given  in  ejectment  upon  terms  that  there 
should  not  be  execution  until  such  a  time,  which  was  a  year 
and  a  half  after.  The  sole  question  was,  whether  this  judg* 
ment  could  be  executed  without  a  scire  facias ;"  and  the 
report  concludes — "  The  execution  was  set  aside  as  irregu- 
lar, and  restitution  granted."  There  are  seven  other  reports 
of  this  case  referred  to  in  the  margin ; — one  in  the  same 
volume,  three  in  Salkeld,  two  in  Holt,  and  one  in  Lord 
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Raymond.  In  no  one  of  these  is  the  fact  stated  that  the 
execution  was  stayed  on  terms,  nor  in  the  report  cited  at 
the  bar  is  it  mentioned  in  the  argument  or  judgment  The 
point  in  discussion  was,  whether  a  scire  facias,  either  at 
common  law  or  by  the  statute,  was  necessary  for  the  pur* 
pose  of  suing  an  habere  facias  possessionem  in  ejectment. 
It  was  admitted  that  a  scire  facias  was  necessary  in  the 
principal  case,  so  far  as  regarded  the  damages  to  be  levied 
by  fieri  facias;  whereas  that  point  would  have  been  equally 
debatable  if  the  question  had  been,  what  was  the  effect  of 
the  execution  having  been  stayed  on  terms.  The  circum- 
stances under  which  the  delay  of  execution  had  taken  place 
were  not  even  attended  to,  unless  Lord  Holt  was  speaking 
of  them  when  he  said,  ''  The  party  has  delayed  himself  by 
not  suing  execution  in  time," — ^language  scarcely  applicable 
to  the  case  of  a  judgment  given  upon  terms,  which  terms 
would  have  been  wrongfully  broken  if  the  execution  had 
been  sued  out  earlier.  It  should  be  observed,  too,  that 
Lord  Holt,  in  the  same  judgment,  speaks  of  it  as  clear  law, 
that  if  a  plaintiff  be  delayed  beyond  the  year  by  writ  of 
error,  he  may  have  execution  after  the  year; — an  undoubted 
position,  which  in  truth  stands  upon  the  same  principle, 
though  another  and  a  wholly  unsatisfactory  reason  is  as- 
s^ed  for  it  in  some  of  the  older  authorities. 

The  case,  therefore,  of  Withers  v.  Harris  cannot,  when  it 
comes  to  be  examined,  be  considered  an  authority  to  shew 
that  the  present  execution  is  irregular ;  but  it  may  be  con- 
ceded that  other  dicta,  and  even  decisions,  may  be  found  in 
the  older  books,  which  cannot  easily  be  reconciled  with 
the  present  practice.  Some  such  may  be  seen  in  RolL 
Ahr.  "Execution,  Scire  Facias,  (N.)  (O.),"  and  even  in  the 
commentary  of  Lord  Coke  on  the  statute  (a).  It  is  by  no 
means  to  be  wondered  at  that  such  instances  should  be 
found  in  the  progress  of  the  Courts  to  the  establishment  of 
the  present  rule  ;  but  they  will  not  be  found,  on  examina- 

(tf)  2  Inst.  471. 


tlOQ. 
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tioD,  80  satisfactory  or  consistent  as  to  form  a  ground  for 
the  Court's  restraining  its  steps  at  this  day* 

The  last  objection  was,  that  the  practice  rested  on  fio 
sufficient  authority.  The  truth  is,  as  it  often  happens  in 
Tliird  objec-  points  of  practice,  that  the  written  authority  for  it  is  not  so 
much  to  be  found  in  any  one  or  more  express  decisions,  as 
to  be  collected  from  the  analogies  of  other  decided  points 
within  the  same  principle,  and  from  the  undisputed  dicta  of 
counsel  or  judges  scattered  through  the  books.  Thus,  as 
early  as  the  reign  of  Edw.  3,  we  find  it  stated  that  **  if  judg- 
ment be  given  on  a  writ  of  annuity,  the  plaintiff  shall  have 
execution  within  the  year  after  every  day  of  payment  by  £• 
fa.  or  elegit,  though  it  be  many  years  after  the  judgment''  (a). 
The  same  rule  prevailed  very  early,  where  the  delay  was  by 
a  writ  of  error.  At  first  it  was  denied  that  a  stay  of  execu- 
tion, by  injunction  out  of  Chancery,  should  have  the  same 
eflfect;  Booth  v.  Booth  (b)\  but  in  Michell  v.  Cue  e$  ux.(c) 
good  sense  determined,  that  being  within  the  same  reason, 
the  same  rule  ought  to  prevail ;  and  a  rule  to  set  aside  an 
execution,  stayed  by  injunction  and  by  obtaining  time  for 
payment,  was  discharged  with  costs.  In  Dilloj^  v* 
Browne  (jl),  where  the  suggestion  was  that  it  had  becQ 
agreed  between  the  parties,  at  the  execution  of  the  warrant 
of  attorney,  that  no  execution  should  be  taken  out  till  a  year 
after,  the  Court  neither  denied  tiie  legaUty  nor  validity  of 
such  agreement,  but  reflected  only  "  upon  a  gentleman  at 
the  bar,  who  was  said  to  be  advised  with  in  the  transaction, 
because  the  agreement  was  not  by  deed."  And  in  Booth 
V.  Booth,  before  cited,  when  the  counsel  for  the  plaintiff 
argued  that  if  the  cesset  executio  were  for  a  year  after  the 
judgment,  yet  the  plaintiff  within  the  next  year  might  take 
out  execution  witliout  a  scire  facias,  the  reporter  adds, 
**  Quod  fuit  concessumJ' 

We  cite  these  as  specimens  of  what  may  be  found  ia  the 

(a)  2  Inst.  471.  (c)  2  Burr.  660. 

(6)  6  Mod.  288.  [d)  6  Mod.  14. 


TWNITy  TERM,  V  WIJ.L.  IV, 

iooif  on  this  subject;  bi|t  we  proaounce  our  judgni«n( 
that  the  lexepution  ought  not  to  be  disturbed,  on  the  pripci* 
pie  that  it  has  issued  in  accordance  with  a  practice  of  the 
Courts  long  cposidered  a^  established,  not  ineqiiitable  or 
incpQvenieqt  ip  i^elf,  or  at  variance  with  any  legal  prioci- 
fi»,  statute,  or  deci4ed  authority. 

Hule  discharged. 


The  King  v.  Matthew  Wilson  and  John  Nicholas  ^  P*"y  "^'j®' 

...  for  the  set tle- 

C0UI.THUBST,  £sqrs.  Justices  for  the  West  Riding  of  mentofdis- 

JJUNDAS,  in  last  Michaelmas  term,  obtained  a  rule  nisi  ioner»,*aml  for 

for  a  mandamus  to  M.  Wihon  and  J.  N.CouUhursL  esqrs.,  ^«  benefit  of 

,  ,  all  parlies, 

justices  &€.,  commanding  them  to  make  and  issue  their  war<*  takes  a  lease  of 

rant  for  levying  upon  the  goods  and  chattels  of  James  Hamr  Jheincumbem* 

merton,  esq.  185.4J.,  assessed  upon  him  in  a  rate  made  for  renderin<j;  a 

the  relief  of  the  poor  for  the  township  of  Hellifield,  in  re-  ^jj^  amcjunrof 

spect  of  the  tithes  of  that  township.      In  the  affidavits  for  which,  and  uo 

...  •  1     /.  11       •       i.  1  more,  he  re- 

and  agamst  the  motion,  the  followmg  facts  were  stated  :*—    ceives  from  the 

Disputes  having  arisen,  and  actions  being  pending  be*  tithe-payers  of 

tween  the  vicar  of  the  parish  of  Long  Preston  (in  which  liable  to  be 

parish  Hetlifield   is  situated)  and  the  inhabitants  of  the  ^{i^fl^^l^^ 

four  townships  within  that  parish,  respecting  the  right  of  poor  in  respect 

the  vicar  to  certain  tithes,  it  was  finally  agreed  between  i^m^/^,  ' 

tbem»  that  one  principal  proprietor  of  each  township  should,     '^^^  ^^^^  ^^ 

certainty  in 
the  specifica- 
tioo  of  some  of  the  property  included  in  a  poor-rate,  is  no  eround  for  refusing  a  mun- 
damus  to  justices  to  issue  warrants  of  distress  for  levying  Uie  amount  of  a  particular 
assessment.    The  defect  is  ground  of  appeal  only. 

It  IS  no  ground  of  discharging  a  rule  nisi  for  a  mandamus  to  justices  to  enforce  a 
poor-rate  which  the  party  rated  has  refused  to  pay,  and  for  which  the  justices  have  re- 
fused to  issue  a  warrant  of  distress,  that  since  the  granting  of  the  rule  a  third  party  has 
taidered  the  amount  of  the  assessment  to  the  overseer. 

But  it  is  an  answer  to  such  an  application,  that  at  the  meeting  of  justices  when  the 
wanapt  was  demanded,  the  overseer  came  under  a  promise  to  prove  that  the  oc- 
copation  of  the  party  rated  was  beneficial,  i^nd  failed  to  do  so,  whereupon  the  jus- 
tices decided  agamst  the  rate, — although  it  was  not  necessary,  in  point  of  law,  that  the 
OGCupatian  shoald  have  baan  beneficial. 

The  overseer  ought  to  have  gone  again,  and,  after  saying  that  the  occupation  need 
fiot  be  beneficial,  have  demanded  a  warrant. 
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as  trustee  for  the  benefit  of  all  parties,  take  a  lease  from 
the  vicar  of  the  tithes  within  his  township,  rendering  a  cer- 
tain rent.  Leases  were  accordingly  prepared  and  executed 
in  June,  1825,  and  in  one  of  them,  (which  related  to  the 
tithes  of  Hellifield,)  in  which  a  rent  of  30/.  6s.  Irf.  was  re- 
served, the  name  of  Mr.  Hammerton,  who  was  a  principal 
proprietor  in  the  township,^  was  inserted  as  the  lessee.  Mr. 
Hammerton  at  first  refused  to  accept  the  lease,  but  was 
afterwards  prevailed  upon  to  do  so  for  the  general  good  of 
the  inhabitants  of  Hellifield.  The  expenses  of  the  lease 
were  paid  to  Mr.  Hammerton  by  the  tithe-payers  of  Helli- 
field. He  took  the  lease  without  any  intention  of  making 
any  profit,  and  never  did  make  a  'profit ;  but,  with  the 
assistance  of  some  of  the  inhabitants,  arranged  the 
mode  in  which  the  amount  of  the  rent  should  be  appor- 
tioned amongst  the  proprietors  and  occupiers  of  land  within 
the  township.  No  more  than  the  amount  then  agreed 
upon  had  ever  been  demanded  or  received  of  the  several 
tithe-payers.  Similar  leases  were  executed  in  two  of  the 
other  townships,  in  neither  of  which  have  the  lessees  ever 
been  rated  to  the  relief  of  the  poor  in  respect  of  the  tithes 
so  leased  to  them.  In  April,  1854,  a  rate  of  lOd.  in  the 
1/.,  for  the  relief  of  the  poor  of  the  township  of  Hellifield, 
was  allowed  by  Messrs.  Wilson  and  CouUhurst,  in  which 
rate  Mr.  Hammerton  was  assessed  thus  : 


Occupiers*  Nanus, 


Jas.  Hammerton,  Esq. 
Do. 


Oumers*  Names. 


For  property  in  his  ) 
own  occupation,    5 

Rev.  Hy.  Kempson,  '\ 
for  tithes  of  Helli-> 
field  S 


Value. 


£.    ».     d. 
85  16     7 

22     0    0 


Rate. 


£.   ».     d. 
3  11     6i 

0  18     4 


Mr.  Hammerton  refused  to  pay  the  rate  for  the  tithes,  and 
he  also  refused  to  pay  a  part  of  the  sum  of  3/.]  l5.6;|c7.,on  the 
ground  that  a  part  of  the  property  so  assessed  as  ''  property 
in  his  own  occupation'^  was  plantation,  and  not  ratable. 
Wilkinson,  the  overseer,  obtained  a  summons  from  the  said 
two  magistrates!  for  Mr.  Hammerton  to  appear  before  them 
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and  shew  cause  why  he  refused  to  pay  the  rate.     At  the        l^^^- 
time  of  applying  for  this  summons^  Wilkimon  expressly     ^^^  Yii^o 
engaged  to  bring  evidence  to  shew  that  Mr.  Hammerton  v. 

received  benefit  from  his  occupation  of  the  tithes  under  the  ^^^  another, 
lease.  Upon  the  parties  appearing  before  the  same  jus- 
tices, Wilkinson  gave  no  proof  that  Mr.  H,^s  occupation  was 
beneficiaU  and  Mr.  H*  asserted  that  such  was  not  the  case, 
and  that  he  never  intended  to  or  would  receive  any  pecu- 
niary benefit  from  the  lease,  although  he  believed  that  it 
would  be  in  his  power  to  do  so.  The  magistrates,  there- 
fore, decided  that  Mr.  H.  was  not  liable  to  pay  the  rate  in 
respect  of  the  tithes,  because  he  derived  no  benefit  or  pro- 
fit from  them,  observing  on  the  fact  of  Wilkinson's  having 
failed  in  performing  his  promise  of  bringing  evidence  to  the 
contrary.  The  overseer  then  demanded  a  distress-warrant 
for  the  rate  of  IQs.  4d.  for  the  tithes,  which  warrant  the 
magistrates  refused  to  grant.  The  overseer  had  deducted 
17s.  S^d.  from  the  rate,  in  respect  of  the  plantation,  and 
had  received  the  remainder,  with  the  exception  of  the 
18s.  4d.  for  the  tithes,  from  Mr.  Hammerton.  On  a  former 
occasion  Wilkinson  had  appealed  against  an  order  for  the 
allowance  of  the  accounts  of  the  then  churchwardens  and 
overseers  of  Hellifield,  upon  the  ground  (amongst  others) 
that  they  had  neglected  to  obtain  from  Mr.  Hammerton  an 
assessment  made  upon  him  in  respect  of  the  tithes  of  that 
township.  The  court  of  quarter  sessions,  (at  which  Mr. 
Wilson  presided  as  chairman,)  after  hearing  evidence,  both 
for  and  against  the  appeal,  being  satisfied  that  Mr.  Ham- 
merton derived  no  beneficial  interest  from  those  tithes  as 
lessee,  confirmed  the  order. 

Subsequently  to  the  obtaining  the  rule  nisi,  certain  per- 
sons, deputed  by  the  majority  of  the  inhabitants  of  Helli- 
fields  had  offered  to  pay  to  Wilkinson  the  sum  claimed  from 
Mr.  Hammerton  in  respect  of  the  tithes,  but  he  refused  to 
receive  the  same. 

Sir  fV.  W.  Follett  and  Milner  shewed  cause.    The  rate    . 
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First  point : 
Property  rated 
not  dacrihed 
in  rate. 


Second  point : 
Lessee  of 
thheSf  withoat 
benefit,  not 
ratable. 


Third  point : 
That  quarter 
sessions  had 
held  lessee  not 
ratable. 


Fourth  point : 
Amount  of 
assessment 
tendered  by 
others. 


CAKfiS  IF  fliE  |:iNGS  PEVCH, 

if  pi^  ^be  fac^  of  iX  b^«  for  not  shewing  difttinctly  in  respept 
qf  ivbat  properly  Mr.  IfaotPi^rton  was  rated*  The  ov(9r- 
sfpeffi  fire  bqupd  tq  give  to  \h^  parties  rated  rea^qnable  in- 
forpgtipil  of  )b^  patqre  of  tb^  property  ia  respeqt  of  wbich 
thejf  mf§  fa^^fj.  In  ^his  very  case«.tbe  overseer  had  mixed 
up  prPP^fty  pot  liable  Iq  be  ratefi  with  property  ratable, 
ai)d  ^ft^fW^fds  dedifcted  it  of  bis  owp  aiftbority.  ^;i?  y. 
Tie  lJ(i4^rtatm  of  the  4ire  an4  Calmer  Navigatm{n)* 
fhe  r&t?  being  b^d«  ^)ie  m^gist|ra|es  pannqt,  of  cpursci  be 
compelled  to  enfprce  the  payment  of  the  gmount  of  th^ 
i|l8e«fmefi|8. 

The  priqcipal  question  is,  whether  Mr.  Hammertou  was 
liable  to  be  x^ted  in  respect  pf  the  tithes  He  took  tho9^ 
tithes  as  9  piere  trustee  for  the  benefit  of  the  inhabitants  pf 
tbp  lovnsbip*  and  lets  them  out  again  at  an  apportioned 
rent,  bp  himself  receiving  no  benefit  from  them.  Mr-  Ham- 
merton  ciinnqt  be  said  to  be  in  the  Qccupaiion  of  tb^  titb^s* 
^d  therefore  he  is  not  ratable  in  respect  of  tbemt  [-PaN 
te^qn,  J.  Who  tben  is  ratable  ?  The  vicar  is  not  so,  because 
be  bfts  m^d^  a  lease  qf  the  titbes.]  Mr.  Hammertan,  at 
all  events,  is  not  ratablci  for  he  has  no  beneficial  interest 
^pd  nq  pccupatjpiiF  If  any  body  is  ratable,  the  parties  to 
whom  the  tithes  are  underleased,  though  there  is  no  regular 
iinderletting,  are  so.  Mr.  flqmmerfon  would  probably 
bring  an  action  gainst  the  justice^  if  tbey  issued  a  warranto 

This  9ftme  question  had  ^ready  been  before  the  quarter 
sessions,  after  an  appeal  against  the  allowance  pf  the 
accounts  of  churchwarden^  and  overseers  of  the  tpwnshipi 
and  tbat  Cqnrt  decided  that  Mr.  Hammcrton  was  not  rat- 
able for  these  tithes.  The  overseer  ought  not  afterwards  to 
ci|ll  upon  twQ  of  the  same  justices,  in  direi:t  opposition  to 
tbe  aiyudicsition  qf  tbe  sessions,  to  issue  their  warrant. 

Two  qf  the  inhabitants  actually  tendered  the  amount  of 
tbp  X9i^  tP  the  overseer,  who  refused  tP  receive  it.  He 
ought  to  have  accepted  it.     Rex  v.  Cozens  and  another  (6)^ 

(a)    4  Dowl.  &  Ry\,  253;    2  (6)  3  Douglas,  436. 

Bamw.  &  Cressw.  713. 


TEINITT  TlBMi,  V  WtlU  IV. 
[Lord  Denman^  C.  J.   He  caouot  require  a  warrant  of  dis- 
tress, if  he  can  obtain  payment  of  the  rate  frqjpfi  any  body.]     r^T^^ 

The  litigant  parties  were  Mr.  Wilkinson  dnd  Mr.  fl(4n^  v. 

merton.  The  former  went  before  the  justices  upon  an  nn  ^^^  a'noih^r 
dertaking  that  he  would  prove  that  Mr,  Jf^vmert<m  took  a  Fifth  point: 
henefidal  interest  under  the  Jease^  but  failed  tp  giy^  wy 
evidence  to  that  effect.  He  should,  at  leasts  have  gqn^ 
again  to  the  justices,  and  have  said  that  it  wfi9  immiiteri^l 
whether  the  occupation  of  Mr.  JET,  lyas  hfsneficial  pr  not, 
and  then  have  applied  for  a  warrant. 

Sir  F.  Pollock  and  J.  Z.  Adolplms  contrd.  The  pSer  tp  Fourth  point. 
pay  the  rate  was  not  until  after  the  granting  of  the  rule 
nisi,  and  was  probably  made  in  cousequence  of  it,  [Lord 
Denman,  C.  J.  If  the  overseer  was  put  to  the  necessity  of 
moving  for  the  rule,  the  subsequent  offer  to  pay  is  np  re;^ 
son  for  discharging  it.]  The  offer  by  other  persops  tl^an 
Mr.  Hammerton  would  leave  |he  question  unsettled  for  the 
future.  It  was  a  mere  attempt  to  get  rid  of  th«  rule, 
withcMit  giving  th^  applicant  the  advantage  sought. 

The  sessions  never  decided  that  Mr.  HatumertQi\  was  Third  point. 
not  ratable.    Their  decision  only  went  to  this, — that  the 
liability  was  not  so  clear  that  the  overseers  were  bound  to 
make  good  the  amount  in  which  Mr.  //.  was  r^Mi  PPt- 
withstanding  that  it  had  uot  beep  collected. 

Then  with  regard  to  the  forpd  of  the  rate.  The  t^thefi  are  First  point. 
sufficiently  described ;  and  it  is  too  much  to  say>  that  be^ 
cause  some  property  contained  ip  the  rate  is  improperly 
described,  therefore  the  tvAoi^rate  is  voiJ, — ^for  to  that  ^Yteat 
the  objection  goes.  Hex  v.  The  Undertakers  of  the  Ai^e 
and  Colder  Nap^ation  does  iK>t  bear  put  thp  prpposl- 
tion  for  which  it  was  cited.  It  only  decides  that  it  is  good 
ground  of  appeal  against  a  poor  rate,  that  it  does  not  ap- 
pear upon  the  face  of  it,  in  respect  of  what  properly  the 
assessment  is  made  upon  each  individual  charged.  There 
are  probably  few  rates  which  are  not  op^n  to  objectiops 
such  as  tfaese;  and  if  it  were  held  that  a  rate  wa9  void  by 
reason  of  such  an  informality,  the  Court  would  be  much 
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1835.        troubled  with  applications  of  this  sort.  [Lord  Denman,  C.J. 

2^Z^      There  is  no  doubt  that  it  is  a  very  good  ground  of  appeal 
Xh6  King 

9.  that  some  property  is  badly  described ;  but  it  is  too  much 

Wilson       j^  ^^^^^  ^j^^  ^^Qje  rate  is  therefore  void.  Pattesott,  J. 

and  another.  -^ 

In  Cortis  v.  The  Kent  Waterworks  Company  (a),  it  was  held, 

that  the  want  of  sufficient  certainty  in  the  specification  of 

property  rated,  cannot  be  made  a  ground  of  objection  to 

an   action  for  rates,  but  that  the  objection  can   only  be 

made  by  way  of  appeal, — for  which  Hut  chins  v.  Cham^ 

bers{b)  was  cited.] 

Second  point.  The  tithes  are  ratable  in  the  hands  of  some  party  or  other* 
The  vicar  is  not  liable,  for  he  has  let  them.  Who  then  is 
liable  ?  Certainly  the  occupier,  that  is,  Mr.  Hammerton, 
[PattesoHf  J.  Mr.  Hammerton  is  certainly  the  occupier  (c). 
Lord  Denman,  C.  J.  I  believe  we  have  no  difficulty  upon 
that  point.] 

Fiflh  point.  ^^^  '^^^  objection  which  has  been  urged  raises  a  ques- 

tion of  bona  Jides,  which  the  Court  will  not  probably 
think  it  right  to  try  upon  affidavits.  Besides,  there  is  a 
fallacy  in  identifying  the  person  who  undertook  to  give  this 
evidence,  and  the  rated  inhabitants  at  large. 

Lord  Denman,  C.  J. — All  the  parties  seem  to  have 
thought  that  a  beneficial  occupation  was  necessary.  As  the 
parties  met  with  a  distinct  understanding  that  the  overseers 
would  prove  that  Mr.  Hammerton  occupied  beneficially,  I 
think  the  magistrates  were  justified,  upon  their  failing  to 
do  so,  in  refusing  to  grant  the  warrant.  The  overseers 
should  have  gone  again  to  the  magistrates,  and  have  stated 
that  they  claimed  to  have  a  warrant,  notwithstanding  that 
the  occupation  was  not  shewn  to  be  beneficial. 

LiTTLEDALE,  J.,  Patteson,  J.,   and  Williams,  J., 

concurred. 

Rule  discharged  without  costs. 

(a)  7  Barnw.  &  Crassw.  314.  (c)  Vide  UnderhUlv,  EOkmhe, 

lb)  1  Burr.  580.  M^Cleland  &  Younge,  450. 
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1835. 

The  King  v.  Siviter. 

Upon  ao  appeal  against  a  conviction  of  Samuel  Siviter  A  charter, 

for  neglecting  to  perform  statute  duty  on  the  highways  in  If^^^^^J^? 

the  parish  of  Kingswinford^  pursuant  to  the  13  Geo.  3,  and  confirmed 

34  Geo.  3,  44  Geo.  3,  and  54; Geo.  3,  the  court  of  quarter  Semjtingthe 

sessions  affirmed  the  conviction,  subject  to  the  opinion  of  tenants  of  cer- 

this  Court  upon  a  case,  which  stated  in  substance  as  fol-  demesne  lands 

lows : — ^The  appellant  claimed  to  be  exempt  from  the  per-  ^^^  '*l?  P*?' 

.  meat  of  road 

formance  of  statute  duty  on  the  highways,  on  the  ground  money  (cAimo- 

that  he  was  occupier  of  ancient  demesne  lands  in  Kings-  ^"'")»  does 
*^  o      not  operate  to 

winford,  and  that,  by  charter,  the  tenants  of  demesne  lands  exempt  them 

in  that  parish  were  exempted  from  the  payment  of  all  high-  ftS^Snance'or 

way  rates.    The  charter  was  granted  by  Queen  Elizabeth,  ^atuu  duty  on 

in  the   ninth  year  of  her  reign,  and  was  confirmed   by  punuiuitto^is 

Ckarks  1,  in  the  fifth  year  of  his  reign.     The  material  9^^'^>  ^-  '^^ 
Vof     ,  34G«o.  s,  c. 

words  m  the  charter  of  Charles  were,  as  translated,  thus :  64, 44  Geo.  s, 

**  We  do  authorize  and  command  you  that  you  suffer  all  (^^s  ^  109. 

and  singular  the  men  and  tenants  of  the  parishes  of  Kings- 

winford  and  Clent»  and  every  of  them,  to  be  quit  of  all 

payments  of  toll,  slate-money,  highway-rate,  bridge-money, 

pitching-money,  walking-money,  standing-money,  and  from 

the  expenses  of  knights."    The  word  in  the  original,  which 

has  been  translated  as  '^highway  rate"  was  ** chimagiumJ" 

Corbett,  who  appeared  to  argue  in  support  of  the  order 
of  sessions,  was  stopped  by  the  Court. 

Godson  contri,  contended  that  the  performance  of  the 
statute  duty  was  within  the  meaning  of  the  exemption  of 
the  charter,  and  read  the  opinion  of  a  learned  gentleman 
to  that  effect. 

Corbett  referred  the  Court  to  the  case  of  Brett  v. 
Whitchob  (a). 

(a)  3  Mod.  96. 


SlVIT£R. 
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1835.  Lord  Denman,  C.  J. — If  a  statute  enacts  that  certain 

Tb   Kt  G     P^>'B0^3  B^^Il  either  perform  certain  specified  duties,  or,  in 
V.  lieu  thereof,  pay  certain  penalties,  I  do  not  see  how  such  per- 

sons can  be  excused  from  the  performance  of  those  duties, 
or  from  the  payment  of  those  penalties,  because  they  were 
exempted,  before  the  act  passed,  from  the  performance  of 
the  duties. 

LiTtLEDALE,  J.,   Patteson,  J.,  and  Williams,  J., 
concurred. 

Order  of  Sessions  confirmed. 


The  King  v.  The  Justices  of  Middlesex. 
The  Court  will  j^  jj^j^  j^^j  {jgg„  obtained,  calling  upon  certain  magistrates 
mRiidamos  to  of  Middlesex  to  shew  cause  why  a  mandamus  should  not 
iMiddTesex  i^^^^  to  them,  commanding  them  to  issue  a  warrant  of  dis- 
commnnding  tress  upon  the  goods  of  A»  B.  for  a  certain  sum  which  had 
distress-war-  ^^^^  assessed  Upon  him  in  and  by  a  rate  made  for  defraying 
rants  for  levy-  ih^  expenses  of  paving,  6cc.  the  parish  of  St.  Martin-in- 
rates  made  in   the-Fieldsj  Westminster.    Upon  the  affidavits  it  appeared 

*"\-^'*^u  ^^      that  a  rate  had  been  made  by  certain  persons  acting  as  com- 

within  the  rae-  ^  ''  '^  ^ 

tropolis,  but     missioners  for  paving,  &c.,  but  the  legality  of  whose  election 

rommrsW*    was  disputed  by  a  large  body  of  the  inhabitants  of  the 

era,  (or  other    pbrish ;  that  several  hundreds  of  persons  had  refused  to  pay 

thrcontrol  of  the  amount  in  which  they  were  assessed ;  and  that  upon  ap- 

the  pavements  plication  to  the  justices  for  distress-warrants  they  refused  to 
of  the  district,)  *^  .  ,  ,  .       ,     . 

to  their  reme-    grarit  them>  Saying,  that  they  entertamed  doubts  as  to  the 

Sdei  if  Geo.  legality  of  the  rate,  and  thought  that  if  they  issued  the 

S,c.xxix,s.38.  warrants,  actions  of  trespass   would  be   brought  against 

3  cxxix.s/^  them.     The  circumstances  connected  with  the  election  of 

38,  applies       (he  commissioners  were  also  stated  upon  the  affidavits. 

as  well  to 

those  districts 

within  the 

metropolis,  the  paving  commissioners  of  which  have  already,  by  a  local  act,  a  limited 

power  of  bringing  actions  for  the  recovery  oi  rates,  as  to  other  districts. 
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Campbell,  A.  O.  and  Piatt,  io  shewing  cause,  denied  the 
validity  of  the  rate,  and  contended  further,  that,  aSfatnittg 
the  rate  to  be  good,  a  mandamus  would  not  lie,  as  both  by 
a  k>cal  act  of  29  Geo.  3,  c.  90(a),  and  the  act  of  57  Oeo.  3, 
c.  aais.  (6),  {Michael  Angelo  Taylofs  act,)  power  is  given  to 


(a)  Intituled  *'  An  Act  for  better 
paving,  cleansing,  and  lighting  the 
Parish  of  St  Martin-in-the-Fields, 
within  the  Dberty  of  Westmiftster , 
and  eertain  Places  adjoining  there- 
to; and  for  removing  and  pre- 
Tenting  Kuisances  and  Annoy- 
ances therein."  By  this  act  a 
power  to  pave,  &c.  the  parish,  is 
given  to  the  vestiy  and  a  com- 
mittee of  the  inhabitants;  the  com- 
mittee, and,  In  case  of  default,  the 
vestry,  axe  anthoHzed  to  make 
ittat;  wliieh  rates  the  ooUcetort 
are^  in  case  of  refusal  to  pay  them, 
anthorized  to  collect  and  levy,  by 
Warrant  under  the  hands  and  seals 
•f  two  justices  of  Middles^t,  and 
bj  distress  and  sale;  and,  by  sec- 
tion 33,  the  commissioners  are 
authorized,  if  they  think  fit,  where 
Ns  tuffieknt  distrut  can  he  made, 
Is  direct  and  cause  an  action  to 
be  brought  in  any  of  his  majesty's 
Courts  of  record  at  Westminster, 
for  the  recovery  of  any  of  the  said 
rates ;  and  upon  proof  of  the  de- 
mand made,  and  refusal  or  neg- 
lect of  payment  of  the  rate  for  tlie 
recovery  whereof  such  action  shall 
be  brought,  the  commissioners 
shall  be  entitled  to  a  verdict. 

(()  Intituled ''  An  Act  for  better 
paving,  improving,  and  regulating 
the  Streets  of  the  Metropolis,  and 
removing  and  preventing  Nui- 
sances and  Obstructions  therein." 
By  section  58,  the  commissioners 
or  trustees,  or  other  persons  hav- 
ing the  control  of  the  pavements 
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of  any  parochial  or  other  district 
within  the  jurisdiction  of  that  act, 
are  authorized  at  any  time  there- 
after (if  they  shall  think  it  et- 
pedient),  in  the  name  of  their 
treasurer,  clerk,  or  collector,  to 
bring  or  cause  to  be  brought  any 
action  of  debt,  on  tlie  cade,  or  other 
action,  in  any  of  his  majesty's 
Courts  of  record  at  Westminster, 
or  to  proceed  in  any  Court  of  Re- 
quests, Or  other  Court  whatever 
(for  the  recovery  of  debts  above  or 
nnder  Ave  pounds),  within  the 
jurisdiction  of  which  the  mes- 
suages or  hereditaments  in  respect 
whereof  such  rate  shall  be  made, 
or  wherein  the  person  or  persons, 
or  either  of  them,  i^nst  whom 
such  action  or  other  proceedings 
may  be  brought,  shall  reside, — 
against  executors,  assignees,  she- 
rifi,  Icc.^  or  any  other  person  or 
persons  liable  to  pay  money  by 
virtue  of  any  rate  for  the  expenses 
of  paving,  &c.  the  streets,  &c.  in 
any  such  district,  by  virtue  of  any 
local  act,  or  by  virtue  of  this  act, 
for  the  recovery  of  the  money  due 
from  any  such  person  or  persons 
dying  or  becoming  bankrupt,  or 
whose  effects  may  be  taken  in 
execution  or  otherwise,  or  firom 
any  other  person  or  persons  liable 
to  pay  the  same :  and  that  in  any 
such  action  or  other  proceedings 
it  shall  be  sufficient  for  the  plain- 
tiff or  complainant  to  declare  or 
allege,  that  the  person  or  persons 
against   whom  such  action,  &c. 
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the  commissiouers  to  bring  actions  at  law  for  the  recovery 

^    „  of  those  rates. 

The  King 

V. 

Justices  of        si^  jy  W.Folteti  and  Chamell  contrA,  contended  that 
Middlesex.  ' 

the  rate  was  good,  and  that  no  action  was  maintainable 

for  these  rates,   or,  if  maintainable,   that  it  was  not  an 

efficient  remedy;  that  under  the  local  act  an  action  was 

given  only  where  no  sufficient  distress  could  be  found,  which 

was  not  shewn  to  be  the  case  here ;   and  that  the  more 

general  act  could  not  be  considered  as  applying  to  districts 

where,  by  a  local  act,  a  restricted  power  of  bringing  actions 

had  already  been  given. 

Lord  Denman,  C.  J.— It  seems  to  me  that  this  rule 
ought  to  be  discharged,  on  this  strict  and  simple  ground, 
that  there  is  another,  and,  I  think,  a  preferable  and  more 
speedy  remedy.  The  38th  section  of  Michael  Angelo 
Taylor*s  act  (57  Geo.  3,  c.  xxix.)  seems  to  be  framed  ex- 
pressly with  a  view  to  prevent  this  circuitous  proceeding  by 
way  of  mandamus ;  in  which  the  party  seeking  to  enforce 
the  rate  first  comes  here  to  apply  for  the  mandamus ;  which 
being  granted  and  issued,  distress-warrants  are  made  out  by 
the  justices  ;  then  the  distress  takes  place ;  and  finally  an 
action  is  brought  against  the  magistrates,  in  which  the  very 
same  questions  may  be  raised  and  decided  as  in  an  action 

nay  be  brought,  is  indebted  to  to  the  payment  thereof  by  virtue 
him  in  such  sum  as  shall  appear  of  any  local  act,  or  of  this  act,  to 
to  be  due  by  or  on  account  of  any  entitle  such  plaintiff,  &c.  to  re- 
such  rate ;  and  that  it  shall  only  cover  the  whole  sum  for  the  re- 
be  necessary  for  such  plaintiff,  &c.  covery  whereof  such  action  &c. 
to  produce  any  such  rate,  and  to  shall  be  brought ;  and  that  if  such 
prove  that  the  person  or  persons  plaintiff  &c.  shall  recover  the 
against  whom  such  action,  &c.  whole  or  any  part  of  the  sum 
shall  be  brought,  or  who  shall  be  claimed,  he  shall  have  full  costs ; 
deceased,  or  have  become  bank-  and  that  in  any  such  action  no 
Tupt,  or  whose  effects  have  been  ^soign,  protection,  or  wager  of 
taken  in  execution  or  otherwise,  law,  nor  more  than  one  impar- 
was  or  were  the  person  or  persons  lance  shall  be  allowed, 
mentioned  in  such  rate,  or  liable 


TRINITY  TERM,  V  WILL.  IV. 
brooght  at  once  against  the  party  on  whom  the  rate  is  made. 
Oo  this  short  ground  alone,  I  think  that  this  rule  must  be     'j^Tkihg 
discharged.  «. 


LiTTLEDALE,  J. — I  entirely  concur.  It  is  suggested 
that  the  mandamus  would  be  preferable,  because  then  all 
the  money  might  be  raised  ai  once.  Certainly,  there  might 
be  four  or  five  hundred  distress-warrants  issued  at  once, 
but  then  there  might  be  as  many  actions  brought  against  the 
magistrates.  The  question  may  be  as  well  tried  by  an 
action  against  the  party  rated.  It  is  true  that  the  action 
will  not  lie  on  the  local  act,  because  that  act  gives  the 
action  only  when  no  sufficient  distress  can  be  found: — But 
there  is  do  such  limitation  in  57  Geo.  3,  c.  xxix ;  and  upon 
that  statute  the  action  may  be  brought.  I  give  no  opinion 
upoD  the  other  questions. 

Patt£son»J. — I  entirely  agree  that  the  rule  ought  to 
be  discharged.  The  38th  section  of  57  Geo.  3,  c.  xxix., 
enables  the  commissioners  or  trustees,  or  other  persons 
having  the  control  of  the  pavements  of  any  parochial  or 
other  district  within  the  metropolis,  to  bring  actions  in  any 
of  the  superior  Courts  at  Westminster,  or  to  institute  pro- 
ceedings in  any  Court  of  Requests  in  certain  cases,  for  the 
recovery  of  any  sum  of  money  due  from  a  person  liable 
to  pay  the  same,  for  or  in  respect  of  any  rate  made  for  the 
repair  of  the  pavement,  &c.  of  the  streets  in  such  district. 
This  act  was  passed  subsequently  to  23  Geo,  3;  and  I  thmk 
that  the  argument  that  this  provision  does  not  apply  to  a 
case  where  a  limited  power  of  bringing  actions  was  pre- 
viously possessed,  is  wrong.  I  think  that  it  operates  to 
enlarge  the  power. 

Williams,  J. — I  entirely  concur.  It  has  long  been  a 
rale  that  this  Court  will  not  grant  a  mandamus  to  magis- 
trates, commanding  them  to  do  a  thing  which  may  involve 
them  in  an  action,  especially  where  another  remedy  is  open 

VOL.  V.  K 


Justices  of 
Middlesex. 


V. 
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to  the  partj  Bppljimg.  I  agree  AdU  tbe  SBtb  section  of  57 
Gea»  3,  authorizes  tbe  bnogiftg  of  an  action  in  all  caset^ 
without  restriction.  In  that  action  all  proper  questioiia  are 
Jasuces  of  Qp^u  j^  jjj^  parties.  We  ought  not,  if  we  can  avoid  it,  to  put 
mt^iUraies  in  the  pkce  of  tbe  parties  to  try  the  action. 
On  tbe  other  points  it  is  ansvecessary,  and  perhaps  would 

be  inorproper,  to  give  any  opinion. 

Rule  discharged. 


The  Kino  v.  Wm.  Roberts,  Esq. 

BjT  charter,  THIS  Was  an  information  in  the  nature  of  a  quo  warranto, 

ed  to  the  bur-  H^hfcfa, — after  alleging  that  the  borough  of  Carnarvon  is  an 

gesses  of  C,  ancient  borough,  the  burgesses  of  which  are  a  body  corpo- 

stable  of  His  rate  and  politic,  by  the  name  of  ^*  The  Burgesses  of  the  Bo- 

SJe^fme  be-°^  rough  of  Carnarvon/'  and  that  there  ought  to  be  a  mayor  of 

ing,  should  be  the  borough, — Stated  that  the  defendant  had,  without  any 

borough,  \€gsl  warrant,  royal  charter,  or  right  whatsoever,  usurped 

"  *iT^™  h*  ^^^  office,  liberties,  8cc.  of  mayor  of  such  borough. 

King  as  to  the  The  defendant  pleaded  that  the  office  of  mayor  of  Car- 

who^fan  oath  '**''^^°  existed  from  time  immemorial  (a),  and  that  Edw.  I, 

for  preserviug  by  letters-patent,  granted  that  the  town  of  Carnarvon  should 

rights *being  ^^  *  ^''^'^  borough,  and  that  the  constable  of  His  castle  of 

first  taken,)  Carnarvon,  for  the  time  being,  should  be  the  mayor  of  that 

to  the  buigess-  borough,  '^  sworn  as  welt  to  the  said  King  as  to  the  said 

es,  that  he 

would  preserve      (<0  *•  ^*  before  the  conquest  and  annexation  of  Wales,  wliich  took 

the  liberties  of  place  within  legal  memory. 

the  burgesses, 

granted  by  the  said  King,  and  faithfully  do  those  things  which  to  the  office  of  msyoralty 

belong,  in  the  said  borough/^     By  letters  patent,  His  present  Majesty  granted  the 

office  of  constable  of  the  castle  of  C.:~Hekd,  that  ontil  oath  taken,  aooordiqg  lo  the 

charter,  the  title  of  the  grantee  is  incomplete. 

The  grantee  of  an  office,  for  which  an  oath  is  a  necessary  qualification,  but  which 
may  be  executed  by  deputy,  cannot  appoint  a  deputy  until  he  has  been  sworn. 

A  party  is  appointed  during  pleasure,  by  letters-patent  of  King  Geo.  3,  to  an  office 
which  cannot  be  executed  until  oath  taken.  He  takes  the  oath,  and  by  operation  of 
57  Geo,  8,  c.  45,  and  6  ^»a.  c.  7,  s.  8^  is  continued  in  office  until  six  months  after  the 
death  of  Geo,  4,  and  by  the  operation  of  1  Will.  4,  c.  6,  until  six  months  after  the 
passing  of  that  act.  Before  the  expiration  of  the  last-mentioned  period,  he  i»  by  Wtceiv 
patent  again  appointed  to  the  office.  He  cannot,  after  this  second  appointment,  execute 
the  office  until  oath  be  again  taken. 
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burgesses,  who  (oath  for  prtseroing  the  said  King's  rights 
being  first  taken  J  should  swear  to  the  same  burgesses  upon  the 
G^speb  of  God,  that  he  would  preserve  the  liberties  of  the 
some  burgesses,  granted  by  the  said  King,  and  faiihfalty  do 
those  things  which  to  the  office  of  mayoralty  behng  in  the 
said  borough.**  Tbe  plea  then  avera  that  the  most  noble 
Henry  WilHam  Marquess  of  Anglesea  (then  Earl  of  Ux" 
bridge}  was,  in  the  year  1812,  appointed  to  tbe  said  office  of 
constable,  to  hafe,  hold,  and  exercise  the  said  office  during 
His  Majesty's  pleasure,  by  himself  or  his  sufficient  deptity, 
and  was  duly  sworn  into  the  said  office,  and  was  by  virtue 
of  that  office  mayor  of  the  said  borough.  It  then  states  the 
demise  of  Kmg  George  the  Third,  and  that  the  marqness, 
under  57  Geo.  3,  c.  45  (a),  held  the  same  office  daring  the 
pleasure  of  King  George  tbe  Fonrth,  ttH  His  demise  in  June, 
1830;  and  also,  by  virtue  of  the  statute  in  such  case  made 
and  provided,  (6  Ann,  c.7>  s.S(b)f)  for  six  months  after, 
daring  the  pleasure  of  His  present  Majesty.  Then  the  de- 
fendant avers,  that  before  the  expiration  of  sir  months  from 
the  passing  of  tbe  act  of  1  WilL  4,  c.  6  (c),  His  present 

(a)  Which  enacted,  **  that  every  spective  offices,  &o,  for  six  months 

person  who,  upon  the  death  or  de-  next  after  such  death  or  demise, 

mise  of  His  then  present  Majesty,  unless  sooner  removed  by  tbe  king 

sboidd  bold   any  office,  oif  il  or  or  queen  next  in  succession.'' 

military,  under  tbe  crown,  during  (c)   Which  received   the  royal 

pleasure,  should,  under  and  by  vir-  assent  23d    Dec.  1830,  and  en- 

me  of  that  act,  and  without  any  acted '^  that  every  commission,  ap- 

new  or  other  patent,  commission,  pointment,  patent,  or  grant,  of  any 

warrant, or  authority,  continue  and  office  or  employment,  civil  or  mili- 

be  entitled  in  all  respects,  not-  tary,  which  at  the  time  of  the  de- 

withstandiag  the  death  or  demise  mise  of  His  late  Mi^sty  King 

of  His  Majesty,  to  bold  and  enjoy  Oeo.  4,  was  in  force  and  effect, 

tbo  same,  daring  tbe  pleasure  of  and  which  had  not  been  made 

tbo  sncetasor  of  tbe  King.'*  void  or  determined  by  His  present 

(()  Wbich  provided  **  that  no  Majesty,  at  any  time  before  tlie 

ofioe,  place,  or  employment,  civil  passing  of  that  act,  should  remain 

or  miiitaiy,  should  become  void  in  full  force  for  six  months  next 

bj  reason  of  tbe  death  or  demise  after  the  passing  of  that  act,  unless 

of  any  king  or  queen  of  this  realm,  the  same  should  be  in  the  mean 

but  that  the  persons  in  such  office,  time  superseded.'' 
&c.  should  continue  in  their  re- 

k2 
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1835.        Majesty,  by  letters-patent,  being  graciously  pleased  to  re- 

J!^\^      new  the  said  appointment  and  continue  the  said  marquess  in 

V,  the  said  office,  did  give  and  grant  unto  him  the  same,  to  be 

Roberts,      enjoyed  and  exercised  as  before.     The  plea  then  alleges, 

that  after  the  said  grant  the  said  marquess  was  duly  sworn 

into  the  said  office,  and  hath  ever  since  enjoyed  the  same. 

The  defendant  then  states  his   own  appointment  by  the 

said  marquess,  as  deputy  mayor,  by  deed  of  21  July,  \S2{), 

when  he  took  the  proper  oaths  and  exercised  the  office;  and 

also,  that  after  the  last-mentioned  letters-patent,  the  said 

marquess  duly  appointed  him  to  be  his  deputy  in  the  office 

of  mayor ; — but  this  deputation  was  not  said  to  be  by  deed, 

nor  was  it  stated  that  the  defendant  had  taken  any  oath  of 

office  subsequently  to  this  last  appointment. 

The  fourth  replication  to  this  plea  alleged  that  the  mar- 
quess was  not  sworn  into  bis  office  of  constable,  after  the 
grant  of  the  same,  by  the  present  King, 
Demurrer  to  this  replication,  and  joinder. 
The  points  marked  for  argument  were  as  follows : 

1.  That  the  defendant  had  not  any  right  to  exercise  the 
office  of  deputy  mayor,  or  to  act  as  mayor,  without  being 
sworn  into  office,  after  the  said  grant,  by  William  IV.,  of 
the  office  of  constable  to  the  Marquess  of  Jnglesea  (a), 

2.  That  the  marquess  had  no  right  to  exercise  the  office 
of  mayor  under  that  grant,  without  being  sworn. 

3.  That  the  marquess  had  no  right  to  appoint  a  deputy 
mayor  (6). 


(a)  In  the  arguments  upon  this  ban's,  18  East,  559;  Rex  v.  TAe 

point,  Jenkins  v,  De  ia  Grange,  1  Mayor  of  Gravesend,  4  Dowl.  & 

Lev.  206;  Resv,  Clapkam,  1  Ven-  Ry\.  1 17,  8  Barn.  &  Creasw.  602. 

tris,  111,  were  cited.  Dictam  of  Lord  Coke  in  Phdps  v. 

(6)  Upon  this  point  the  follow-  Winckcomb,  3  Bulst.  77. 
ing  authorities  were  cited  :  Com.  The  practice   in    the  corpora- 
Dig.  Officer,  (B.  1);  Bacon's  Abr.  tions,    generally,   of   North    and 
Officer,  (L);  Viner's  Abr.  Officer,  South  Wales,  and  of  the  Palace 
(I);  Rex  V.  The  Mayor  of  St,  Air  Court,  was  also  referred  to. 
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4.  And  that  if  he  had  such  right,  he  had  no  right  to         1835. 
appoint  a  deputy,  except  by  deed  {a). 

This  case  was  argued  in  Hilary  term  last.    The  Court  v. 

having  given  judgment  on  the  second  point  only,  the  argu-     ^**"«. 
ments  on  the  other  points  are  omitted. 

J.  JerdSf  for  the  defendant.  In  construing  this  charter, 
it  should  not  be  forgotten  that  this  is  a  military  cor- 
poration, differing  in  many  respects  from  ordinary  corpo- 
rations. 

It  is  not  necessary  that  the  marquess  should  have  taken 
the  oath,  in  order  to  constitute  him  mayor  of  Carnarvon. 
The  oath  is  not  an  oath  of  gualificatiofi,  but  of  sanction.  It 
is  the  oath  of  qualification  only  which  it  is  necessary  to  take, 
before  the  office  is  exercised  at  all : — The  oath  of  sanction 
is  for  the  security  of  the  parties  over  whom  the  officer  pre- 
sides, but  is  not  in  the  nature  of  a  condition  precedent  to  the 
complete  possession  of  the  office.  That  this  is  an  oath  of 
sanction  is  manifest,  upon  a  comparison  with  other  oaths  of 
sanction.  Such  are  the  coronation  oath, — the  oath  taken  by 
aldermen  who  become  justices  by  having  served  the  office 
of  mayor, — the  oath  taken  by  churchwardens  and  by  tithing- 
men.  Rex  v.  Corfe  Mullen  (A),  Anonymous  case  (c).  But 
assuming  that  it  was  necessary  that  Lord  Anglesea  should 
take  the  oath  before  he  could  exercise  the  office,  the  taking 
of  the  oath  by  him  upon  his  first  appointment  is  sufficient. 
Lord  Anglesea  was  appointed  in  1812,  and  then  took  the 
prescribed  oaths.  S9th  January,  1820,  King  George  the 
Third  died :  but  by  virtue  of  57  Geo.  3,  c.  45,  the  marquess, 
without  any  fresh  appointment,  held  the  office  during  the 

(a)  In  the  arguments  upon  this  1  Barn.  &  Adol.  936;  Rex  v.  Len- 

point,    the    following    authoriues  ihally  3  Mod.  143 ;  Lord  Shrewt- 

were  cited  :  Viner's  Abr.  Officer,  Imry's  case,    9  Co.   Rep.  48 ;   3 

(l.)  fA.l&S;  Ckcott  V.  DennySy  Gco.l,  c.  15;  Midhurtt  t.  Waite, 

Cro.  EIJz.  67;  Kenitycotev.  Bogetiy  3  Burr.  1259. 

2  Bolstr.  S50;  Owen  v.  Sounder,  1  (6)  1  Barn.  &  Adol.  ^1 1. 

lord  Kaym.  158;  JRex  v.  Harritf  (c)  1  Veut.  267. 
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1835.        pleasure  of  George  IV.     George  IV.  died  oo  26tb  Jiine^ 

1830,  but  the  marquess's  tenure  of  the  office  was,  by 
Tirtue  of  6  Ann.  c.  7,  continued  for  six  xnonths  longer. 

BoBSBTf.  B^  I  jYm^  4^  c^  g^  which  passed  before  the  expiration  of 
the  six  mouths,  the  marquess  was  continued  in  the  office 
for  a  further  period  of  six  months.     On  the  10th  January, 

1831,  at  which  period  the  marquess  continued  (by  virtue 
of  1  Will,  4,  c.  6,)  to  hold  the  office^  His  present  Ma- 
jesty, by  letters-patent,  again  granted  to  liim  the  office. 
This  second  grant  was  a  renewal  and  continuance  of  the 
former:  It  operated  as  a  confirmation  of  the  first  grant, 
and  not  as  a  new  grant.  On  the  death  of  6^eorge'IV. 
the  office  would,  it  must  be  admitted,  have  ceased  to 
exist,  had  it  not  been  for  the  statutes  of  6  Ann.  and 
1  Will.  4.  Those  statutes,  however,  disturbed  the  opera^ 
tion  of  the  general  rule,  that  offices  of  this  description  <leter- 
mine  on  the  death  of  the  king.  If  the  second  grant  was  a 
confirmation  of  the  first,  another  taking  of  the  oath  was 
iionecessary. 

Sir  W.  FoUetif  contrd.  The  fact  of  this  being  a  military 
corporation  cannot  affect  the  question.  Lord  Jngksea 
has  not  taken  the  oath  jrequired  by  the  charter:  he  is  not, 
therefore,  constable  of  Camarvo%  and  consequently  can- 
not appoint  a  deputy.  It  is  quite  clear  that  if  it  is  at  all 
necessary  to  >take  the  oath,  that  should  have  been  done  upon 
the  a^)oiBtment  by  William  IV.  The  office  of  constable 
expired  upon  the  death  of  the  late  king;  Com.  Dig.  tit.  Offi* 
cer,  ^K.  10.)  The  marquess  was  appointed  in  the  reign  of 
George  III.,  and  upon  his  deaths  or  six  months  afterwards^ 
the  office  would  have  expired  but  for  the  act  of  57  Geo.  3, 
which  was  passed  in  order  to  obviate  the  expense  of  taking 
out  new  patents  upon  the  accession  of  the  prinoe-regent  to 
the  throne.  The  statute  of  William  IV.  merely  extends 
the  privilege  first  conferred  by  6  Anne^  of  continuing  in  the 
office  for  a  definite  period  after  the  demise  of  the  crown. 
There  is  no  foundation  whatever  for  saying  that  the  grant  by 
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William  IV.  operated  as  a  confirmation  of  the  first  grant,        ^035^ 

and  not  as  a  new  grant.    It  might  as  well  be  contended,  that 

if  a  leasee  held  an  estate  for  a  term  to  expire  at  the  end  of 

six  months,  and  a  new  lease  were  granted  to  him  before  the      Bosaaj& 

espinftioa  of  that  period,  such  second  lease  would  operate 

as  a  confirmation  of  the  first.    Then  was  the  taking  of  the 

oath  a  condition  precedent  to  the  having  possession  of  the 

otSce  i    The  words  of  the  charter  are  clear,  and  expressly 

require  the  oath  to  be  taken.    In  an  ordinary  case  no  one 

am  claim  to  exercise  the  office  of  jnayor,  without  baling 

previously  taken  the  oath  of  office,  although  the  swearing  in 

need  sot  be  immediately  upon  the  election;  Mex  v.  Piu' 

dor  (a).  Rex  v.  CouricfHiy  (Jb),  Rex  v.  Ellis  (c).   Rex  v» 

Swjfer{d^    The  words  of  the  charter  are  obligatory,  {Rex 

V.  The  Steward  S^c.  ofHaveriag  Atte  Bower ^  and  although 

a  party  when  appointed  fans  an  inchoate  right  to  the  office, 

yet  that  right  ia  not  complete  until  the  oath  is  taken.    The 

demurrer  admits  that  the  oath  has  not  been  taken  by  the 

manjiaeas :  He  was  not  therefore  iu  complete  possession  of 

the  oSce^  and  had  consequently  no  right  to  appoint  a  de* 

pttty ;  Rex  v.  Jordan  (e).     Cases  have  been  cited  which 

shew  that  some  offices  may  be  exercised  by  parties  who 

have  not  taken  the  oath  of  office,  but  those  were  not  corpo' 

rate  offices. 

J.  Jervii,  in  reply.  The  taking  of  the  oath  is  not  a  quO' 
Hfication  for  the  office:  it  is  not  a  condition  precedent 
under  this  charter.  Rex  v.  Pindar,  cited  contri  from  8 
MotL  235,  is  also  reported  in  1  Stra.  58^,  and  2  Lord  Bay^ 
mond,  1447  (/)•  It  does  not  appear  what  were  the  terms  of 
the  diarter  in  that  case;  but  it  may  be  assumed  that  the 
charter  required,  in  the  uaual  way,  that  the  oath  should  be 
taken  eimul  et  semeL     Rex    v.  Courtenay,  and  Rex  v. 


(a)  a  Mod.  235.  (d)  10  Barn.  &  Cressw.  486. 

(b)  9  East,  S46.  (e)   9  East,  863,  cited. 
{<•)  Ibid.  252,  a.  (/)  In  JUx  v.  Reeks, 
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1835.        Ellis  (a),  do  not  decide  this  question.    Rex  v.  JEklis,  in  which 
^^J^*^^^      the  necessity  of  taking  the  oath  may  be  considered  to  have 
v.  been  assumed^  arose  upon  a  charter  which  required  that  the 

Roberts.  ^^^jJj  ghould  be  taken  by  the  new  mayor  before  the  old  one, 
and  under  which,  the  taking  of  the  oath  by  the  new  mayor 
was  therefore  a  necessary  condition  precedent  to  the  substi- 
tution of  the  new  mayor  for  the  old.  In  Rex  v.  Swyer  {b), 
the  charter  expressly  required,  that  before  the  mayor  was 
admitted  to  execute  the  office,  or  in  any  way  to  intermeddle 
with  the  same,  he  should  take  the  oath.  But  even  sup- 
posing it  were  admitted  that  the  proposition  that  a  mayor 
must  take  an  oath  of  office  before  he  is  qualified  to  execute 
the  office,  is  generally  correct,  this  case  would  not  come 
within  the  rule.  This  is  expressly  a  military  corporation, 
and  in  many  respects  unlike  ordinary  civil  corporations. 
In  ordinary  cases,  a  party  may  be  elected  mayor  without 
his  comeni,  and  a  mandamus  may  go  to  compel  him  to  be 
sworn  in :  Here,  it  is  otherwise.  In  ordinary  cases,  the  office 
of  mayor  is  u  yearly  office :  Here,  the  office  depends  on  the 
will  of  the  crown.  In  ordinary  cases,  the  mayor  must  be 
sworn  in  simul  et  semelt  and  before  the  old  mayor,  who 
t-emains  in  office  until  the  new  one  is  sworn  in :  Here,  there 
can  be  no  old  mayor,  for  the  mere  fact  of  appointing  a  new 
mayor  puts  an  end  to  any  former  appointment.  In  ordi- 
nary cases,  the  burgesses  appoint  the  mayor:  Here,  that 
power  of  appointment  is  in  the  king  alone.  The  mayor  is 
also  constable,  and  as  constable  he  is  not  required,  either 
by  charter  or  by  common  practice,  to  take  any  oath.  No 
mandamus  would  lie  to  compel  the  taking  of  this  oath, 
whence  it  appears  that  it  is  only  an  oath  of  sanction. 

The  argument  that  the  two  statutes,  6  Aftne  and  1  fVilL  4, 
had  the  effect  of  making  the  grant  of  His  present  Majesty 
operate  as  a  confirmation,  and  not  as  a  re-grant,  has  not 
been  satisfactorily  answered. 

Cur.  adv.  vuk. 

(a)  Supra,  135.  (6)  Ibid. 
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In  this  term.  Lord  Dbnman,  C.  J.,  delivered  the  judg-         1835. 
mcnt  of  the  Court.     His  Lordship  having  stated  the  plead.     Jljp'^^ 
iDgs,  nearly  as  above,  proceeded  as  follows : — Several  other  9. 

points  were  raised  on  the  pleadings ;  some  relating  to  the  Roberts. 
peculiar  nature  of  the  oflSce  of  constable  of  the  castle  of 
Carnarvon,  and  the  constitution  of  Welsh  boroughs, — and 
some  arising  as  to  the  general  practice  of  swearing  in,  as  a 
qualification  or  sanction  for  particular  offices,  as  well  as  the 
general  privilege  of  appointing  a  deputy.  But  we  are  not 
called  upon  to  enter  into  these  inquiries,  as  we  find  in  the 
replication  above  said  to  have  been  demurred  to,  a  defect 
in  the  noble  marquess's  title,  at  the  period  of  his  last  ap- 
pointing the  defendant  deputy  mayor  of  Carnarvon,  which 
appears  to  us  to  invalidate  the  defendant's  title. 

The  charter  of  King  Edward  1,  in  the  clause  referred 
to,  has  clearly  made  it  necessary  that  the  constable  of  the 
borough  should  take  the  oath  of  office  before  he  can  be  a 
good  mayor  of  the  borough,  and  of  course  before  he  can 
appoint  a  deputy;  and  the  marquess  was  duly  sworn,  in  the 
first  instance,  before  he  appointed  the  defendant.  By  57 
Geo,  3,  (the  object  of  which  was  to  give  to  the  appointments 
of  the  prince-regent  the  same  duration  as  if  he  had  made 
them  when  king,)  the  office  was  continued  during  pleasure 
during  the  life  of  King  George  4.  But  on  his  death  the 
office  was  continued  by  the  statute  of  Afine  for  six  months 
only ;  just  before  the  expiration  of  which  period  the  act  of 
the  Ist  of  His  present  Majesty  passed.  It  enacts,  that  all 
and  every  commission,  appointment,  patent,  and  grant,  of 
any  office  or  employment,  civil  or  military,  which  at  the 
time  of  the  death  of  His  late  Majesty  was  in  force  and  effect, 
and  not  superseded,  determined,  or  made  void  by  the  pre- 
sent King,  should  continue  and  remain  in  full  force  and  vir- 
tue for  six  calendar  months  next  after  the  passing  of  that 
act,  unless  in  the  meantime  determined.  This  act  conti- 
nued the  marquess  in  his  former  office  for  six  months,  at  the 
pleasure  of  the  crown;  and  if,  while  in  the  enjoyment  of  such 
office,  he  had  duly  appointed  the  defendant  deputy  mayor, 
that  appointment  would  have  been  good  for  the  same  term. 
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1085.  But  the  gfittt  of  the  office  of  constable,  in  January,  ISSl, 
was  act  the  continuance  of  this  former  office;  it  was  maui- 
festly  a  new  appointment,  extending  to  the  lifes  of  His 
Majesty  and  the  marquess,  if  His  Majesty  should  so  please. 
This  new  appointment  inquired,  by  the  words  fof  the  charter, 
a  new  swearing  in,  to  complete  the  title ;  and  as  the  demurrer 
admits  that  no  swearing  in  had  taken  place  after  the  new 
grant  and  before  the  appointment  of  the  deputy,  tha^  ap« 
pointmeut  is  invalid. 

The  saflse  fact  is  replied  in  the  fourth  replicatiott  to  each 
of  the  defiendant's  pleas,  and  all  of  these  replicadons  are 
demurred  lo;  4»ne  essential  part  of  the  defendant's  title  is 
therefoi^  wanting,  and  our  judgment  must  be  for  the  Crown. 

Judgment  for  the  Crown. 


TrINDER  v.  SlCEDLEY. 

A  plea  to  a      ASSUMPSIT.     The  declaration  stated  that  one  Taylor 

declaration  on    ,  .  ^  t    .t        t  •      i    ^ 

a  proraissoiy     """^^  *  promissory  note,  and  thereby  promised  to  pay  to 

note,  in  an       the  defendant  or  order,  13/.  9$.  11  J.  six  weeks  afterdate, 

action  by  id" 

donee  against  and  delivered  the  note  to  the  defendant;  that  the  defendant 

indorser,  that    injorgej  thg  a^me  to  one  Bingham,  and  that  Bingham  in- 
the  indorsee  o         '  o    ^ 

'*had  noeotk-    dorsed  the  same  to  the  plaintiff;  and  that  Taylor  did  not 

orShat^he'in-    P^^  ^^^  "^^®»  although  the  same  was  presented  to  him  on 
dorsed  **wiih'  the  day  when  it  became  due;  of  which  the  defendant  then 
iion'*,  is  bad     ^^^  notice.     Plea :  *'  that  the  defendant  never  had  atfy  con- 
on  special        $ideration  for  his  indorsing  the  said  promissory  note,"  and 
that  Bingham  ''  indorsed  it  to  the  plaintiff  without  any  con^ 
sideration/^  wad  that ''  the  plaintiff  had  always  held  it  without 
any  consideration"    Replication :  that  the  defendant " had 
consideration  for  his  indorsing  the  said  promissory  note/' 
and  that  Bingham  ''  indorsed  it  to  the  phiintiff  mth  con- 
sideration."   Demurrer  to  the  replication,  assigning  as  spe- 
cial causes  of  demurrer,  that  the  particulars  of  the  supposed 
consideration  for  the  indorsement  by  the  defeodaiit,  are  not 
therein  set  forth;  and  that  it  is  improperly  stated  therein, 
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that  Bingham  made  his  said  iodorsement  vnth  and  not  for        i836. 
consideration ;  and  that  the  particulars  of  the  supposed 
consideration  for  the  indorsement  are  not,  although  be  was 
a  party  thereto,,  set  forth.    Joinder  in  demurrer. 

Mansel,  in  support  of  the  demurren  It  is  ngt  necessary 
that  all  the  particulars  of  the  consideration  should  be  set 
out;  but  it  should  have*been  staled  in  the  replication,  that 
there  was  a  valuable  consideration.  {Lord  Denman,  C«  J. 
Tlie  plea  states  that  there  was  no  consideration;  and  the 
replicaiio^i  answers  that  there  was  consideration.  One  is 
as  good  as  the  other,  I  should  think.]  The  plea  is  much 
like  that  in  Bramah  <v^  Baker  (a).  [Lord  Denman,  C.  J. 
What  is  the  meaning  of  the  words  '^  without  any  considera* 
tion"?  Does  the  law  give  thetn  any  meaning?  Ordinarily, 
to  say  that  a  man  did  a  thing  ''without  consideration/' 
means  that  he  did  it  without  r^kction.  The  defendant 
may  have  had  value,  and  yet  have  indorsed  the  bill  without 
considemtion.  A  plea  of  this  sort  is  no  plea  at  all.  Pat- 
teum^  J.  We  have  said  over  and  over  again,  that  a  general 
plea  of  no  conaideratioii  is  no  plea  at  alL] 

Per  Curiam —  Judgment  for  the  plaintiff. 

(0)  ]  Hodges,  ^i  S.  C  pernoroen  Bramah  v.  Roberti  and  others,  1 
New  Cases,  469. 


The  King  t;.  The  Justices  of  Suffolk. 

Robert  HEWES  was  indicted,  at  the  Easter  quarter  Upon  the  trial 

sessions  for  the  county  of  Suffolk,  in  1835^  for  maliciously  ^^^^  indict- 

,  .    I        •  1  •  A       •      ™cnt  at  the 

foiaooing  some  horses  belonging  to  bis  master.    At  the  quarter  ses- 

sionsi  that 
Court  is  the  sole  judge  of  the  propriety  of  the  entry  of  the  venlict. 
MFhere,  therefore,  upon  a  special  finding  by  the  jury,  amounting  to  an  acquittal,  the 
cfaainnan  directs  a  verdict  of  guilty  to  be  entered,  the  Court  of  K.  B.  will  not  grant  a 
mandamus  requiring  the  minute  of  the  verdict  to  be  altered  according  to  the  fact. 
The  ouly  course  open  to  the  prisoner  is  to  appl^  to  the  crown  for  a  pardon. 


Suffolk. 
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1835.  trial  it  appeared  that  the  prisoner  had  administered  to  the 
^^^^'"^^  horses  a  root  cut  into  pieces,  called  bank-break  which 
The  Kino  caused  a  slow  inflammation,  of  which  they  died.  The  de- 
Justices  of  fence  set  up  by  the  prisoner  was,  that  this  drug  was  of  a 
stimulating  nature,  and  was  frequently  administered  to  horses 
to  improve  their  coats,  and  that  he  had  given  the  root  to  the 
horses  for  this  purpose,  and  had  not  acted  from  a  malicious 
motive.  At  the  conclusion  of  the  case,  the  prisoner's 
counsel  contended  that  the  prisoner  was  entitled  to  an  ac- 
quittal, as  there  was  no  proof  that  the  act  was  done  mali- 
ciously, and  he  cited  a  passage  from  3d  Institute  {a.)  The 
chairman  summed  up  the  evidence,  and  the  jury  returned  a 
verdict  of  '^  guilty  by  mischance."  This  verdict  was  entered 
by  the  clerk  of  the  peace,  in  the  minute  book  of  the  pro- 
ceedings of  the  sessions.  The  counsel  for  the  prisoner 
submitted  that  this  finding  of  the  jury  was  a  good  special 
verdict,  and  that  the  prisoner  was  upon  that  finding  entitled 
to  an  acquittal.  The  chairman  however  told  the  jury  that 
he  could  not  receive  this  verdict,  and  that  they  must  find  in 
terms  either  that  the  prisoner  was  guilty  or  not  guilty. 
The  jury  again  retired,  and  after  a  short  time  returned  and 
found  the  prisoner  guilty,  but  recommended  him  to  mercy. 
The  chairman  asked  them  upon  what  grounds  they  recom- 
mended the  prisoner  to  mercy,  and  they  said  '^  Because  we 
think  it  was  not  done  with  any  malicious  intention,  but  to 
better  the  condition  of  the  horses."  The  chairman  then 
directed  the  clerk  of  the  peace  to  enter  a  verdict  of  guilty, 
which  was  done,  and  the  prisoner  sentenced. 

In  Easter  term,  Byles  obtained  a  rule,  calling  upon  the 
justices  and  clerk  of  the  peace,  to  shew  cause  why  a  man- 
damus should  not  issue,  commanding  them  to  cancel  the 
alteration  made  by  the  said  clerk  of  the  peace  in  the  minute 
of  the  verdict,  or  to  alter  the  minutes  of  the  verdict  so  given, 
according  to  the  fact. 

(a)  If  it  be  done  by  mischance  or  negligence,  it  is  no  felony,  3 
Inst.  67. 
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Biggs  Andrews^  and  Sydney  Taylor^  were  about  to  shew, 
cause,  when  they  were  stopped  by  the  Court. 

V, 

LiTTLEDALE,  J. — Was  auy  authority  shewn  to  the  Court     Justices  o\ 
when  this  rule  was  obtained?     In  Rex  v.  Carlile{a\  the 
record  was  brought  into  this  Court  by  writ  of  error. 

Byles,  in  support  of  the  rule.  If  the  record  be  brought 
here  by  writ  of  error,  this  Court  cannot  compel  the  amend- 
ment. But  this  Court  has  the  power  to  correct  the  prac- 
tice  of  an  inferior  Court,  where  it  tends  to  injustice.  This 
Court  will  interfere  by  mandamus,  where  an  inferior  Court, 
io  a  matter  of  practice,  whether  preliminary,  or  subsequent 
to  a  judicial  investigation,  violates  the  law.  This  power 
follows  from  the  constitution  of  this  Court.  If  the  Court 
of  Quarter  Sessions  neglect  to  enter  continuances,  this 
Court  will  compel  them  to  do  so,  where  the  justice, of  the 
case  requires  it.  In  Rex  v.  The  Justices  of  the  W.  R.  of 
Yorkshire  (b\  the  sessions  having  refused  to  hear  an  appeal, 
this  Court  granted  a  mandamus,  commanding  them  to  enter 
continuances  and  hear  the  appeal.  In  that  case  it  was  con- 
tended that  the  justices  were  the  proper  judges  of  matters 
of  practice  arising  at  their  sessions,  and  that  their  decision, 
unless  manifestly  wrong,  ought  not  to  be  interfered  with. 
Lord  Denman,  C.  J.  says,  *'  1  have  always  understood  that 
this  Court  will  interfere  to  see  that  no  illegal  practice  pre* 
vaib  at  the  Court  of  Quarter  Sessions."  The  verdict  was 
properly  entered,  in  the  first  instance,  by  the  clerk  of  the 
peace.  That  is  the  only  mode  by  which  a  verdict  can  be 
recorded  at  the  time  of  delivery,  as  appears  from  what 
fell  from  Lord  Tenterden,  in  Rex  v.  Carlile;  and  the 
Court  of  Quarter  Sessions  had  no  right  to  direct  the  alter- 
ation of  the  minute.  [Pattesofiy  J.  You  do  not  furnish 
us  with  any  instance  of  the  Court  interfering  after  the 
record  has  been  made  up.]  There  are  several  cases  in 
which  this  Court  has,  on  error,  refused  to  amend;  Salter  v. 

(a)  3  Barn.  &  Adol.  97 1.  (6)  Ante,  ii.  390,  396. 
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Slade{a),  France  v.  Parry  {h),  JHfeltish  v.  Richardson  {c). 

^   „  A  writ  of  error  i»  the  proper  remedji  where  the  error  \s 

TheKivo  -^  ,  ,  1 

V.  judicial  and  on  record;  a  mandamus,  where  the  error  is,  as 

SiSffo*  ^^  ^'^  ^^^  ^*^®®'  "*  *  proceeding  miniateriaf  o»  entra-jucKcial ; 
Com.  Dig.  Mandamus,  (A.)  If  this  mandamus  is  re» 
fused,  the  trial  by  jury  ki  Courts  of  Quarter  Sessions  may 
almost  be  dispensed  witli.  If  the  Court  entertain  a  doubt, 
the  mafidamiis  ought  to  be  issued.  {^Patteson,  J.  If  a  man 
is  improperly  convicted  before  a  Court  of  oyer  and  terminer, 
the  practice  is  to  apply  to  the  judge.  If  we  were  to  assume 
a  jurisdiction  in  this  case,  it  would  extend  to  every  Court 
in  the  kingdom.  We  nright  even  interfere  m  a  trial  at  bar, 
before  the  Court  of  Cetttmon  Pleas.  In  Rex  v.  Bowman  (J), 
the  mandamus  was  to  make  ftp  the  record.]  In  Rex  v.  The 
Jiisiiees  of  Wiltshire {e)^  Lord  Ellenhorougk  said,  ''The 
magistrates  certainly  had  a  discretion  to  exercise  with  re- 
spect to  what  was  reasonable  time  for  giving  the  notice  of 
appeal,  but  we  have  also  a  kind  of  visitatorial  jurisdiction 
over  them,  in  the  exercise  of  such  discretionary  power.  In 
the  case  of  an  appeal  respecting  the  settlement  of  a  pauper, 
the  Court  of  Quarter  Sessions  give  judgment  for  the  appel- 
lants, but  refuse  to  award  the  costs  of  maintenance ;  a  man- 
damus lies  to  compel  the  Court  to  amend  their  judgment, 
by  giving  to  the  appellants  the  costs  of  maintenance*'  {f). 
The  rule  must  be  the  same  in  criminal  cases.  Suppose  the 
jury  to  return  a  verdict  of ''  not  guilty,''  and  the  chairman  to 
direct  a  verdict  of  "  guilty**  to  be  entered, — surely  this  Court 
would  interfere.  Here,  there  was  a  mistake  in  practice, 
subsequent  to  the  judicial  proceeding.  A  jury  may,  m 
criminat  as  well  as  in  civil  cases,  insist  on  giving  a  special 
verdict,  and  it  was  formerly  their  safer  course,  for  if  they 
gave  a  false  verdict,  they  were  liable  to  attaint  (g);  Dow^ 

(fl)  Ante,  iii.  717.  (/)  St.  Mary's,  Nottingham^  v. 

(b)  1  Adol.  &  Ellis,  615.  Kirklington,  2  Bott.  756. 

(c)  9  Bingb.  125;  6  Bligb^  70;  (g)  But  not  if  theindteted  were 
2  Moore  &  Scott,  191.  foaad  suiity,as  then  be  woold  have 

{d)  Reported  ns  Iter  v.  Justices      been  convicted  by  24;  1  Roll.  Abr. 
ofMiddUsex,  ante,  iti.  110.  280;  nor  npon  n  verdict  on  an  ap- 

(c)  10  East,  404.  peal  of  felony,  F.  N.  B.  107,  (L.) 


The  King 
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mail's  case  (a);  £  Hale*s  Pleas  of  the  Crwn,  302;  4  Bla. 
Com.  560.  The  finding  of  the  Jury  ia  this  case  was  a  good 
special  verdict.    The  verdict  amooDts  to  an  acquittal,  for  iv 

the  word  "  guilty"  may  be  rejeeted  as  a  conclusion  of  law      gi^p^J^ 
repugnant  to  the  premises ;  Bacon's  Abr.  Verdict,  E.,  FoS' 
Ur  y.  Jaeksoniby,  Priddle  v*  Najfper(c);  indeed  it  is  not 
accessary  to  reje<:t  the  word  '<  guilty/'  for  that  may  mean 
guilty  of  tbe  trespass* 

LitiXBOALs,  J.{d). — I  am  of  opinion  that  we  have  no 
power  to  issoe  this  raaDdamiis.  The  rule  is  for  a  maada- 
mns  to  caned  tbe  alteration  made  by  the  clerk  of  the  peace, 
or  to  alter  the  minute  of  the  verdict  according  to  the  fact. 
It  may  be  admitted  that  this  Court  has  a  species  of  super* 
iateadiog  jurisdiction  over  inferior  Courts^  but  we  must  see 
that  this  jurisdiction  has  before  been  exercised  in  the  manner 
DOW  proprosed.  It  is  urged  that  we  interfere  with  the  Court 
of  Quarter  Sessions,  and  oblige  them  by  mandamus,  ia  cer- 
taia  cases,  to  enter  continuances  and  hear  an  appeal.  In 
those  cases  this  Court  merely  puts  the  Court  of  Quarter 
Sessioos  S0  motion,  and  obliges  them  to  decide.  In  iZev  v. 
Bownutn(e)f  this  Court  merely  directed  tbe  Court  of  Quarter 
Sessions  to  make  up  the  record;  and  thU  vnts  done  after 
some  difficitlty.  We  have  no  authority  to  interfere  with 
the  practice  of  other  Courts  in  this  way.  At  the  assizes, 
dispotes  sonsetimes  arise  as  to  tbe  mode  of  entering  the 
verdict.  If  we  interfere  in  this  case,  we  may  as  well  inter- 
fere with  the  proceedings  at  the  assizes  {f)^  or  with  the 
proceedings  of  any  other  Court  in  the  kingdom.  Whether 
the  verdict  is  entered  properly  or  improperly,  is  matter  for 
the  consideration  of  the  Court  in  which  the  trial  takes  place. 

(a)  9  Co.  Rep.  12  b.  under  the  authority  of  the  Court 

(6)  Hob.  53.  out  ofwhich  the  record  issues,  the 

(r)  11  Co.  Rep.  9.  Courts  above  do  exercise  conut>l 

(if)  Lord  l>0iffMMy  C.  J.  had  left  over  verdicts  found  at  nisi  prius; 

the  Court  to  sit  as  Speaker  of  the  sectis  as  to  verdicts  found  before. 

House  of  Lords.  justices  of  oyer  and  terminer  or  of 

(e)  VUk  aniCf  142,  (d).  gaot-detiveiyy  who  derive  their  an- 

(/)  As  the  judge  of  assize  acts  thority  solely  from  the  crown. 
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1835.        The  finding  of  the  jury  might  perhaps  amount  to  some- 
thing  to  be  returned^  but  as  no  instance  has  beea  given  of 
V.  an  exercise  of  jurisdiction  in  a  similar  case,  this  rule  should, 

^Suf^k!^    in  my  opinion,  be  discharged. 

Patteson,  J. — If  there  had  been  any  authority  for  this . 
course  of  proceeding,  we  should  have  been  desirous  to  pro- 
ceed to  ascertain  whether  justice  has  been  done  in  this  case. 
But  as  no  authority  has  been  adduced,  we  ought  not,  in  my 
opinion,  to  interfere.  The  cases  cited,  in  which  this  Court 
has  by  mandamus  compelled  the  Court  of  Quarter  Sessions 
to  enter  continuances  and  hear  an  appeal,  do  not  resemble 
this  case.  The  Court,  by  ordetivg  continuances  to  be  en- 
tered, is  only  supplying  a  defect^  and  the  mandamus  in  such 
cases  commands  the  Court  of  Quarter  Sessions  to  hear  an 
appeal.  It  is  necessary  that  there  should  be  continuances 
entered,  to  give  the  Court  of  Quarter  Sessions  juris^/ic^toi?, 
and  for  that  purpose  they  are  directed  to  be  entered.  So, 
if  it  were  necessary,  as  in  B.ex  v.  Bowman^  that  a  record 
should  be  tnade  up,  this  Court  would  interfere  by  manda- 
mus, as  it  did  in  that  case.  But  I  have  always  understood 
that  this  Court  would  send  a  mandamus  in  general  terms, 
and  would  not  require  the  inferior  Court  to  do  a  specific  act 
in  a  particular  mode.  It  would  be  wrong  to  issue  a  man- 
damus merely  for  the  sake  of  a  return.  If  the  jury  really 
did  mean  that  the  prisoner  should  be  acquitted,  the  proper 
course  is  to  apply  to  the  secretary  of  state. 

Williams,  J. — I  see  no  reason  why  we  should  interfere 
by  mandamus.  Where  the  Court  of  Quarter  Sessions 
altogether  decline  to  hear  a  matter  which  is  within  their 
jurisdiction,  this  Court  has  the  power  to  issue  a  manda- 
mus to  compel  them  to  do  so.  But  we  do  not  direct  a 
mandamus  to  do  a  specific  act.  If  parochial  officers  refuse 
to  make  a  rate,  this  Court  will,  if  necessary,  compel  them 
to  make  one,  but  we  do  not  command  them  to  make  an 
equal  rate  (a).  Were  we  to  interfere  in  this  case,  we  should 
(a)  1  Nol.  P.  L.  6«. 
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be  doing  that  for  which  no  precedent  can  be  adduced, 
cannot  distinguish  this  from  any  other  point  in  practice. 


The  Kino 

V. 

Justices  of 


Rule  diBch«ged.        -"l^-j; 


Ex  parte  W.  H.  Carmichael  Smyth. 

Mr.  SMYTH  moved  for  a  rule  nisi  for  a  writ  of  probi-  xhe  temporal 

bition  to  the  Judicial  Committee  (a)  of  the  Privy  Council.  Courts  cannot 

_  ,       r  «       .  •  A         .  entertain  a 

under    the   followmg  circumstances : — A   suit  was   com-  Question,  whe- 

menced   in   the   Consistory   Court  of  London,  in   1831,  J.  'f  *°  ^P*'^ 

^^  ucuiar  causo 

against  Mr.  Smyth,  by  his  wife.  The  judge  decided  against  admitted  to  be 
Mrs.  Sfmfth  upon  a  part  of  the  case,  and  refused  to  order  cak^pia^nce 
Mr.  Smyth  to  appear  absolutely.     Mrs.  Smyth  appealed  ^he  practice  of 
i.j  i-LAi        r^  i_jii,      the  Ecclesias- 

to  the  judge  of  the  Arches  Court,  who  decreed  that  she  ticalCourthas 

had  not  appealed  to  his  Court  in  due  time  and  place  ;    and  been  regular, 
•^ .  -^  Tx  ^^  tempo- 

thence  again  to  the   Court   of  Delegates,    who  decided  ralCourucan 

against  the  appeal,  and  remitted  the  cause  back.     The  p^Sa^p^ 

cause  being  returned,  according  to  the  ordinary  process,  to  ceeding  in  an 

the  Consistory  Court,  the  judge  of  that  Court  decreed  that  suit,  only 

the  suit  should  proceed  as  if  there  had  been  no  appeal,  ^heresuch 

_  .  proceeding  is 

On  11th  February,  1833,  Mrs.  Smyth  appeared  and  ten-  contrary  to  the 

dcred  additional  articles  to  the  libel  which  had  been  pre-  fhel^nV^r^^ 

viously  brought  in  by  her,  and  prayed  leave  to  correct  the  manifestly  out 

9th  and  lOlh  articles  of  such  libel  in  a  certain  respect,  and  ^^^  o^"b©  *^ 

farther  prayed  the  judge  '^  to  assign  to  hear  on  admission  Court, 

of  the  said  libel  so  altered,  and  of  the  additional  articles, 

the  by-day."    The  judge  refused  to  receive  the  additional 

articles,  and  rejected  the  said  prayers.     Mrs.  Smyth  there* 

upon  appealed  from  this  decision  to  the  Arches  Court  of 

Canterbury.     On  9th  May  the  judge  of  the  Arches  Court 

decided  in  favour  of  the  appeal,  reversed  the  decree  appealed 

from,  retained  the  principal  cause,  decreed  a  monition  to 

the  judge  of  the  Consistory  Court  to  transmit  the  original 

(a)  Vide  post,  H7  (a). 
VOL.  V.  L 
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1835.        libel,  and  gave  the  appellant  leave  to  correct,  in  the  manner 

J"^^^^       proposed,  the  9th  and   10th  articles  of  the  libel  when 
£&  parte       '^  , 

Smyth.       transmitted,  and  to  bring  in  the  additional  articles  which 

she  had  tendered.  Mr.  Smyth  appealed  against  this  deci- 
sion to  His  Majesty  in  Council,  by  whom  it  was  referred  to 
the  Judicial  Committee  of  the  Privy  Council.  Before 
the  appeal  came  on  to  be  heard,  Mr.  Smyth  prayed  the 
lords  of  the  council  to  reverse  the  decree  appealed  from, 
to  retain  the  pretended  principal  cause,  and  therein  to  dit» 
miss  him,  the  appellant,  from  all  further  observance  of 
justice  in  the  premises.  Mrs.  Smyth  then  prayed  their 
lordships  to  affirm  the  decree  appealed  from,  to  retain  the 
principal  cause,  and  therein  to  assign  to  hear  immediately 
upon  the  admission  of  the  libel  and  additional  articles,  and 
that  a  monition  should  issue  against  the  judge  of  the  Cop* 
sistory  Court  to  transmit  the  original  libel,  and  also  a  mo- 
nition to  the  judge  of  the  Arches  Court,  to  transmit  tb« 
additional  articles.  Their  lordships,  on  l£th  February, 
1835,  reported  to  His  Majesty  that  the  decree  appealed 
from  ought  to  be  reversed,  the  principal  cause  retained, 
and  that  therein  Mr.  Smyth  should  appear  absolutely ; 
that  they  should  assign  to  hear,  on  admission  of  the  origi* 
nal  libel  and  additional  articles,  and  should  decree  a  mo- 
nition to  the  judge  and  registrar  of  the  Consistory  Court 
to  transmit  the  original  libel,  and  a  monition  against  the 
judge  and  registrar  of  the  Arches  Court,  to  transmit  the 
additional  articles  to  the  Committee  or  their  surrogate. 
And  their  lordships  ordered,  that  in  case  His  Majesty  should 
confirm  their  report,  Mr.  Smyth  should  appear  absolutely 
before  their  lordships'  surrogate,  at  the  Common  Hail  at 
Doctors'  Commons,  at  ten  o'clock  on  the  day  following 
such  confirmation.  Mr.  Smyth  objected  to  his  being 
assigned  to  appear  absolutely,  but  the  report  was,  on  23d 
February,  1835,  confirmed  by  His  Majesty  in  council. 

Mr.  Smyth,  in  support  of  his  motion.      The  Judicial 
Committee  had  cognizance  of  the  cause  generally,  but  they 
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have  deeided  upon  a  matter  which  was  coram  non  judice,  1835. 
de  facto,  and  also  de  jure.  They  bad  no  right  to  require  £^  ^^^ 
an  abaolute  appearance.  The  question,  whether  the  par-  Smytb. 
ties  should  be  directed  to  appear  absolutely,  was  not  the 
subject  of  appeal,  nor  was  such  direction  prayed  for  on 
occaaion  of  either  of  the  appeals.  The  Judicial  Committee 
had  no  jurisdiction  except  over  the  subject-matter  of  the 
appeal.  [Patteson,  J.  The  subject-matter  is  properly  a 
matter  oogniaable  in  the  Spiritual  Court.  I  do  not  see 
how  we  can  interfere,  unless  they  intermeddle  beyond  their 
jurisdiction,  in  temporal  matters.  Littledale,  J*  The  king 
appears  by  the  act  (a)  to  be  the  person  to  act  We  cannot 
issue  a  prohibition  to  the  king.]  The  Judicial  Committee 
are,  by  the  act,  substituted  for  the  Court  of  Delegates. 
[Coieridge,  J.  By  the  act,  the  power  of  enforcing  the  judg- 
ments of  the  committee  is  given  to  the  king  himself  in 
person.]  Under  the  old  law,  the  appeal  from  the  Court 
of  Arches  was  to  the  king  in  Chancery,  who  dekgatid  the 
natter  to  persons  who  were  thereby  created  a  Court  of 
Delegates.  The  Judicial  Committee  of  the  Privy  Council 
and  the  Court  of  Delegates,  stand  on  a  similar  footing;  and 
prohibitions  have  issued  to  the  Court  of  Delegates.  [Pat" 
taan,  J.    The  Judicial  Committee   are  only  to  make  a 

(a)  3  &  4  W*  4,  c.  41,  8.  3,  matters,  shall  be  beard  by  the  said 

which  enacts   "  that  all  appeals  Judicial  Committee,  and  a  report 

and  complaints  io  the  nature  of  or  recommendation  thereon  skail  be 

appeab,  whatever,  which  either  by  made  to  His  Majesty  in  council  for 

▼irtue  of  this  act,  or  of  any  law,  ki$  decUion  thereon,  as  heretofore, 

statute,  or  custom,  may  be  brought  in  the  same  manner  and  form  as 

before  His  Majesty,  or  His  Maje^  has  been  heretofore  the  custom 

ty  io  cooacil,  from  or  in  respect  of  with  respect  to  matters  referred  by 

the  determination,  sentence,  rule,  His  Majesty  to  the  whole  of  his 

or  order,  of  any  court,  judge,  or  Privy   Council,   or  a  committee 

judicial  oflScer,  and  all  such  ap-  thereof,  (the  nature  of  such  report 

peals  as  are  now  pending  and  un-  or  recommendation  being  always 

heard,  shall,  from  and  after  the  stated  in  open  court)." 
passing  of  this  act,  be  referred  by         The  appeal  to  Hu  Me^eMty  is 

His  Majesty  to  the  said  Judicial  Council  was  substituted  for  that 

Committee  of  his  Privy  Conndl ;  to  the    Court  of  Delegates,   by 

and  that  socb  appeals,  causes,  and  S  &  3  TT.  4,  c  99. 
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1835.        report  or  recommendation  to  His  Majesty  in  Council  for 
^"^^^^^^      his  decision.    The  act  expressly  draws  a  distinction.]  3 
sL?Tn.*      ^'fl-  Com.  p,  112,  1 13 ;  24  H.  8,  c.  12 ;  Wood^s  Institute, 
book  jv,  c.  1,  were  referred  to* 

Lord  DsNMANy  C.  J. — We  will  look  at  the  affidavits, 
and  consider  of  this  matter. 

In  the  course  of  the  term  Lord  Denman,  C.  J.,  de- 
livered the  judgment  of  the  Court.  After  stating  the  facts 
disclosed  by  the  affidavits,  his  lordship  proceeded  thus : — 
The  ground  of  appeal  by  Mrs.  Smyth  was  the  refusal  of 
the  judge  of  the  Consistory  Court  to  grant  leave  to  correct 
her  original  libel  in  certain  respects,  and  "  to  admit  addi- 
tional articles  to  her  libel,  and  to  assign  to  hear  on  admis- 
sion of  the  said  libel  so  altered,  and  of  the  additional 
articles,  the  by-day.**  The  Court  of  Arches  decided  in 
favour  of  Mrs.  Smyth.  The  Judicial  Committee,  on  appeal, 
have  reversed  that  decision,  but  have  gone  on  further  to 
retain  the  principal  cause,  and  to  direct  Mr»  Smyth  to  ap- 
pear absolutely. 

This  last  part  of  their  decree  forms  the  ground  of  the 
present  application.  It  is  admitted  that  the  suit  is  solely 
of  ecclesiastical  cognizance,  and  no  matter  has  arisen  in 
the  progress  of  the  suit  which  interferes  with  that  cogni- 
zance ;  but  it  is  alleged  that  the  Judicial  Committee  have 
exceeded  their  jurisdiction  in  decreeing  Mr.  Smyth  to  ap- 
pear absolutely,  the  question  of  such  appearance  not  being 
in  any  way  the  subject  of  appeal.  It  appears  that  this 
question  had  been  the  subject  of  a  former  appeal  to  the 
Court  of  Delegates,  when  it  was  decided  in  favour  of  Mr. 
Smyth,  on  the  ground  that  such  appeal  was  not  brought  iq 
due  time. 

In  the  present  appeal,  the  prayer  of  both  parties  is,  that 
the  principal  cause  should  be  retained.  The  Judicial  Com- 
mittee have  retained  it,  and  have  decreed  Mr.  Smyth  to 
appear  absolutely. 
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Whether  they  are  right  in  so  decreeing,  or  not,  is  a  question 
o(  practice,  not  of  jurisdiction.  The  temporal  Courts  can-  ETparte 
not  take  notice  of  the  practice  of  the  Ecclesiastical  Courts,  Smytu. 
or  entertain  a  question  whether,  in  any  particular  cause, 
admitted  to  be  of  ecclesiastical  cognizance,  the  practice 
has  been  regular.  The  only  instances  in  which  the  tem- 
poral Courts  can  interfere,  by  way  of  prohibiting  any  par- 
ticalar  proceeding  in  an  ecclesiastical  suit,  are  those  in 
which  something  is  done  contrary  to  the  general  law  of  the 
land,  or  manifestly  out  of  the  jurisdiction  of  the  Court. 
The  proceeding  here  complained  of  comes  within  neither 
of  those  heads,  and  therefore  we  are  of  opinion  that  the  rule 
prayed  for  ought  not  to  be  granted. 

Rule  refused. 


Henry  Pbingls  Brvyeres,  Esq.  v.  John  Hal- 
comb,  Esq. 

JJEBTf  for  the  costs  and  expenses  of  opposing  a  petition  The  Court 
to  the  House  of  Commons,  complahiing  of  the  return  of  ^^J."  enf^'' 
Sir  John  Rae  Reed,  hart.,  as  member  for  the  town  and  port  be  entered  up 
of  Dover,  and  of  the  conduct  of  the  plaintiff  as  returning.  4^°  22,)  on  a 
officer.  certificate  of 

In  Michaelmas  term  1831,  a  rule  was  obtained  by  D.  the  House  of 

PoUock,  calling  upon  the  defendant  to  shew  cause  why  the  ^g™™'^^^/'^^ 

plabtiff  should  not  be  at  liberty  to  enter  up  judgment  opposing  an 

upon  the  certificate  of  the  Speaker,  pursuant  to  9  Geo.  4,  ti^n^^hen  it 

c.  22,    s.  63.      That  section  is  as  follows :— "  That  it  appears  upon 

shall  and  may  be  lawful  for  the  party  or  parties  entitled  ^^  certificate 

was  founded 
upon  the  report  of  a  select  committee  for  tiying  the  merits  of  the  petition,  which  was 
not  duly  appointed  according  to  the  provisions  of  that  act. 

Where  a  party,  who  has  presented  a  petition  to  the  House  of  Commons,  complaining 
(rf  an  undue  return,  does  not  appear  at  the  time  appointed  for  taking  the  petition  into 
ooniideration,  or  within  an  hour  afterwards,  a  committee  for  the  trial  of  the  merits  of 
the  netition  cannot  be  elected  ;  but  the  petition  should  be  discharged. 

Qtutre.  as  to  tlie  mode  in  which  the  Speaker's  certificate  for  costs,  under  9  Geo,  4,  ci 
22,  should  refer  to  the  report  of  the  examiners  appointed  to  tax  those  costs. 


Halcomb. 
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to  such  costs  and  expenses,  or  for  his/her,  or  their  executors 
bIutsres     ^^  administrators,  to  demand  the  whole  amount  thereof  so 
V.  certified  as  above,  from  any  one  or  more  of  the  persons^  re* 

spectively,  who  are  hereinbefore  made  liable  to  the  payment 
thereof  in  the  several  cases  hereinbefore  mentioned ;  and  in 
case  of  non*payment  thereof,  to  recover  the  same  by  action 
of  debt  m  any  of  His  Majesty's  Courts  of  record  at  West- 
minster; in  which  action  it  shall  be  suflScient  for  the  plain* 
tiff  or  plaintiffs  to  declare,  that  the  defendant  or  defendants 
is  or  are  indebted  to  him  or  them  in  the  sum  to  which  the 
costs  and  expenses  ascertained  in  manner  aforesaid  shall 
amount,  by  virtue  of  this  act ;  and  the  certificate  of  such 
amount,  so  signed  as  aforesaid  by  the  Speaker,  shall  have 
the  force  and  effect  of  a  warrant  to  confess  judgment ;  and 
the  Court  in  which  such  action  shall  be  commenced  shall 
upon  motion,  and  upon  production  of  such  certificate, 
enter  up  judgment  in  favour  of  the  plaintiff  or  plaintiffs 
named  in  such  certificate,  for  the  sum  specified  therein  to 
be  due  from  the  defendant  or  defendants  in  such  action,  in 
like  manner  as  if  the  said  defendant  or  defendants  had 
signed  a  warrant  to  confess  judgment  in  the  said  action,  to 
that  amount.'*  Upon  the  affidavits,  the  following  facts  ap- 
peared : — Mr.  Halcomb  was  a  candidate,  at  the  general  elec- 
tion in  July  and  August,  1830,  to  represent  the  town  of 
Dover  in  parliament ;  but  Sir  John  Rae  Reed,  bart.,  the 
other  candidate,  was  returned  as  the  member  elected,  by  the 
plaintiff,  who  was  the  mayor  and  returning  officer.  In 
November  1830,  Mr.  Halcomb  presented  a  petition  to  the 
House  of  Commons  complaining  of  an  undue  election  and 
return  of  Sir  John  Rae  Reed,  and  also  complaining  of  the 
conduct  of  the  plaintiff  as  returning  officer.  This  petition 
was  ordered  to  be  taken  into  consideration  on  the  8th  of 
March,  at  three  o'clock  p.  m.  The  petitioner  did  not, 
however,  attend  on  that  day,  nor  did  any  counsel  or  agent 
attend  on  his  behalf;  but  the  House  of  Commons  never- 
theless proceeded  to  ballot  for,  and  appointed  a  select  com- 
mittee*     On  the  following  day  the  committee  met  to  try 
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tk«  merits  of  the  petition^  ivhen  Mr.  HalcomV%  solici- 
toTi  without  any  directions  from  htm,  stated  to  the  com- 
mittee^  that  Mr.  Hakomb  was  absent  from  London,  having 
left  in  his  hands  a  second  petition  to  the  House  of  Com** 
mons  for  leave  to  withdraw  the  former  petition,  as  required 
by  the  statute ;  but  that  he  had  understood  that  the  latter 
pelilton  could  not  be  received.  He,  however,  offered  it  to 
the  committee  in  explanation  of  Mr.  HalcomV$  absence^ 
and  further  stated,  that  he  had  no  instructions  to  prosecute 
the  first  petition,  and  declined  to  take  any  part  in  it  before 
the  committee.  The  counsel  for  the  sitting  member  then 
referred  to  the  9  Geo.  4,  c.  £2,  s.  3,  and  suggested  that 
their  proceedings  were  illegal,  for  that  the  petition  ought  to 
have  been  discharged  in  consequence  of  the  non-appear-* 
ance  of  the  petitioner  at  the  House  on  the  preceding  day. 
But  the  counsel  for  the  returning  officer  stated,  that  he  had 
been  put  to  considerable  expense,  and  therefore  prayed  that 
the  petition  of  the  defendant  might  be  considered  frivolous 
and  Texatious.  The  committee  shortly  afterwards  determined 
and  reported  that  Sir  John  Rae  Reed  was  duly  elected,  and 
that  Mn  HakomVs  petition  appeared  to  them  to  be  frivo- 
bos  and  vexatious.  Soon  after  the  decision  of  the  com- 
mtClee*  the  costs  and  expenses  of  the  plaintiff  were  taxed, 
and  ihe  Speaker  granted  to  the  plaintiff  a  certificate, 
which  was  as  follows  :-^''  Whereas  A*  B.  and  C.  D.  were 
dniy  appointed  and  directed  by  me,  according  to  the  act 
passed  in  the  9di  year  of  the  reign,  &c.  (entitled  &c.), 
te  examine  and  tax  the  costs  and  expenses  of  Henry 
Fringle  Bruyere$,  returning  officer  at  the  last  election  of 
kc.y  incorred  by  him  in  opposing  the  petition  of  John 
Httkami,  esq.  complaining  of  an  undue  election  and  re- 
tara  of  Sir  John  Rae  Reed,  hart,  have  reported  to  me  the 
amosmt  thereof.  Now  I  do  hereby  certify,  that  the  said 
costs  and  expenses  allowed  in  the  report,  amount  to  the 
sum  of  341/.  Ss.  9d.  and  that  the  said  John  Hakomb  is 
Babla  to  the  payment  of  the  said  costs  and  expenses^ 
Given  vnder  my  hand  the  2ed  April  1831.'' 
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Halcomb. 


First  point: 
Committee 
illegftlly  ap- 
pointed. 
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Sir  William  Follett, in  Easter  term  last,  shewed  cause.  The. 
power  of  this  Court  cannot  be  put  in  motion,  unless  the 
provisions  which  authorize  the  entering  up  of  judgment, 
upon  the  Speaker's  certi6cate,  have  been  complied  with. 

There  are  two  species  of  objection  to  this  certificate,  the 
one  in  substance,  the  other  in  matter  of  form. 

I.  The  committee,  upon  whose  report  the  present  certi«>. 
ficate  is  based,  was  illegally  appointed.  The  petitioner' 
not  attending  the  House  at  the  time  appointed,  this  peti- 
tion should  have  been  discharged.  The  authority  of  this: 
Court  depends  entirely  on  9  Geo.  4,  c.  22,  which  was 
passed  to  consolidate  and  amend  the  laws  relating  to  the 
trial  of  controverted  elections;  and  in  order  to  shew  the 
illegality  of  the  proceedings  of  the  House  of  Commons,  it 
is  necessary  to  examine  many  of  the  provisions  of  that 
statute.  Section  2  enacts,  '^  that  whenever  a  petition  com- 
plaining of  an  undue  return  of  any  member  to  serve  in  par** 
liament,  shall  be  presented  to  the  House  of  Commons, 
within  such  time  as  shall  be  from  time  to  time  limited  by 
the  House,  a  day  and  hour  shall  be  appointed  by  the 
House  for  taking  the  same  into  consideration,  and  notice 
thereof  in  writing  shall  be  forthwith  given  by  the  Speaker  to 
all  parties  so  petitioning,  and  to  the  sitting  members,  and, 
where  the  conduct  of  the  returning  officer  is  complained  of, 
to  the  returning  officer,  accompanied  with  an  order  to  the 
parties  to  attend  the  House  at  the  time  appointed,  by  them-' 
selves,  their  counsel,  or  agent."  By  sections  17  &  18,  the 
mode  of  ballotting  for  the  committee  is  regulated ;  and  a 
list  of  33  members,  chosen  by  ballot,  is  to  be  reduced  to 
eleven,  by  each  party's  alternately  striking  off  one  of  the- 
33,  until  so  reduced.  By  section  33,  if  there  are  more  than 
two  parties  before  the  House  on  distinct  interests,  each  of. 
the  parties  is  successively  to  strike  off  the  name  of  a  mem- 
ber, in  succession,  from  the  33  chosen  by  ballot,  until  the 
number  is  reduced  to  eleven.  It  is  manifest  from  this 
section,  that  the  legislature  was  exceedingly  anxious  that  all 
parties  should  be  present  when. the  list  was  reduced*    The 
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petitioner  in  this  case  did  not  appear,  and  he  knows  not         1835. 

how.  the  list  was  reduced.     By  section  34,  if  within  one  hour      ^^^^^^ 
c        t       '  •       1  i-         I  •  ...  Bruyeres 

after  the  time  appointed  for  taking  any  petition  into  con-  «. 

sideratioD,  the  sitting  member  or  the  party  opposing  the  Halcomb. 
petition  shall  not  appear,  his  place  is  to  be  supplied,  in  re- 
ducing the  list,  by  the  clerks  appointed  to  attend  the  com- 
mittee. It  is  probable  that  the  clerk  of  the  committee^ 
erroneously  thinking  this  section  applicable  to  the  case  of 
the  petitioner  not  appearing,  proceeded  to  reduce  the  list. 
By  section  40,  the  committee  are  to  try  the  merits  of  the 
return  and  election,  and  are  to  report  their  decision  to  the 
House,  and  at  the  same  time  they  are  to  report  to  the 
House  whether  the  opposition  appeared  to  them  to  be*  fri- 
volous and  vexatious.  Section  57  enacts,  ''  that  whenever 
any  committee  appointed  to  consider  the  merits  of  any  peti- 
tion, shall  report  to  the  House  with  respect  to  any  such 
petition,  that  the  same  appeared  to  them  to  be  frivolous 
and  vexatious,  the  parties  who  shall  have  appeared  before^ 
the  committee  in  opposition  to  the  petition,  shall  be  entitled 
to  recover  from  the  petitioner  the  costs  and  expenses  which 
such  parties  shall  have  incurred  in  opposing  the  same,  such 
costs  and  expenses  to  be  ascertained  in  the  manner  herein- 
after directed.''  By  section  60,  the  mode  of  ascertaining  the 
costs  is  pointed  out :  Upon  application  within  three  months 
after  the  determination  of  the  merits  of  the  petition,  the 
Speaker  is  to  name  two  persons  to  tax  the  costs,  and  those 
persons  are  required  to  examine  the  same  and  to  report  the 
amount  thereof,  together  with  the  name  of  the  party  liable  to 
pay  the  same,  to  the  Speaker,  who  shall,  upon  application, 
deliver  to  the  parties  a  certificate,  signed  by  himself,  assess-* 
ing  the  amount  of  the  costs,  expenses,  and  fees  allowed  in 
such  report,  together  with  the  name  of  the  party  liable  to 
pay  the  same;  and  such  certificate,  signed  by  the  Speaker, 
shall  be  conclusive  evidence  of  the  amount  of  all  d^- 
mands  in  all  cases  and  for  all  purposes  whatsoever.  The 
certificate  is  only  declared  to  be  conclusive  as  to  the 
amount,  and  cannot  be  considered  as  conclusive  of  any 
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1685.  Other  matter.  The  6Sd  section  is  the  one  on  which  this 
proceediog  is  founded.  By  that  section  it  is  provided,  that 
'^*"''  it  shall  be  lawful.  Sec.  (a).  By  the  third  section,  *'  The 
House  may  alter  the  day  and  hour  so  appointed  for  taking 
any  sttch  petition  into  consideration,  and  appoint  some  sub- 
sequent day  and  hour  for  the  same,  as  occasion  shall  require^ 
giving  to  the  respective  parties  the  like  notice  of  such 
alteratton,  accompanied  with  an  order  to  attend  on  such 
subsequent  day  and  hour  as  aforesaid ;  and  if,  within  one 
hour  after  the  time  fixed  in  the  manner  hereinafter  directed 
for  calling  in  the  respective  parties,  their  counsel,  or  agents, 
for  the  purpose  of  proceeding  to  the  appointment  of  a 
select  committee,  the  petitioner  or  petitioners,  or  some  one 
or  more  of  tkem,  who  shall  have  signed  any  such  petition, 
skttU  not  appear  by  himself  or  themselves,  or  by  his  or  their 
counsel  or  agents,  the  order  for  taking  such  petiiiom  issto 
consideration  shall  thereupon  be  discharged,  and  such  peti» 
tion  shall  not  be  any  further  proceeded  upon.'*  As  Mr. 
Hakosnb  did  not  attend  to  appoint  a  committee,  it  is  mani* 
fest  that  the  proper  course  for  the  House  to  have  pursued 
waa  to  discharge  the  order  for  taking  the  petition  into  con** 
sideraten,  and  not  to  proceed  to  appoint  the  committee,  as 
they  have  done*  But  the  committee  having  met,  and  made 
a  report^  the  parties  have  thought  fit  to  proceed  upon  a 
dause  in  the  act  which  is  not  applicable.  The  question 
then  is  reduced  to  this,  whether,  conceding  that  the  House 
of  Commons  have  acted  contrary  to  law,  the  Speaker's 
warrant  is  to  be  considered  as  conclusive  and  binding  upon 
this  Court*  If  so,  there  is  no  relief  for  the  defendant.  It 
waa  aatd^  upon  moving  for  the  rule  in  this  case,  that  this 
Court  has  no  right  to  interfere  with  the  proceedings  of  the 
House  of  Commons,  and  that  this  Court  has  no  jurisdic* 
tion  to  inquire  whether  that  House  has  acted  legally  or 
iUegallyk  It  is  true  that  this  Court  will  not  set  itself  up  to 
inquire  generally  into  the  legality  of  the  proceedings  of  the 
House  of  Commons ;  but  when  it  is  asked  to  issue  its  pro^ 

{a)  Suprd,  149, 150. 
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oess^  as  in  this  case,  upon  the  certificate  of  tbe  Speaker,        1835. 
this  Court  will  inquire  whether  the  certificate  was  given      "^^^^ 
aoder  the  circumstances  on  which  alone  the  act  authorizei  v, 

it  to  be  given.  When  it  is  said  that  the  certificate  shall  Haujomb^ 
have  the  force  of  a  warrant  of  attorney,  that  is  to  be  unden* 
stood  of  a  certificate  signed  in  accordance  with  the  protn* 
dom  of  the  Hatute.  It  was  suggested  from  the  bench, 
upon  •  former  occasion,  that  the  production  of  the  certifi- 
cate was  sufficient.  All  the  reported  cases,  however,  shew 
that  tbe  Court  will  inquire  into  the  regularity  of  the  certifi- 
cate :  Sirachey  v.  Turkg{a),  Magrane  v.  White  {b).  Ex  parte 
WUliawne  {c).  [ColeridgCp  J.  In  that  case  the  Court  were 
of  opioion  that  the  committee  had  done  wrong.]  Gumey  v^ 
Gordon  and  another  in  error  (if  )i 

IL  The  second  ol:Jection  is,  that  the  certificate  is  infor-  Second  point : 
mal,  as  it  does  not  appear  upon  the  face  of  it  that  the  exa-  £^^^^^^^'°' 
miners  had  found  that  Mr.  Halcomb  was  liable.  [Lord 
Denman,  C.  J.  Are  we  not  to  infer  that  the  Speaker  has 
done  his  duty  ?]  The  contrary  appears.  It  was  the  duty  of 
the  examiners  to  determine  who  was  the  party  liable,  and 
to  report  it  to  the  Speaker.  Such  report  should  have  been 
recited  correctly  in  the  Speaker's  certificate,  and  the  lia- 
bility of  Mr.  Halcomb  should  also  have  been  certified  as 
consequent  upon  that  report.  Another  informality  is,  that 
the  certificate  omits  to  state  that  application  was  made  to 
the  Speaker  within  three  months  after  the  determination  of 
the  merits  of  the  petition. 

David  Pollock,  contrd.    It  is  sufficient  for  the  plaintiff  First  point : 
to  produce  the  Speaker's  certificate,  and  it  is  to  be  as- 
turned  that  every  necessary  preliminary  step  has  been  taken. 
The  63d  section  declares  that  the  certificate  of  the  Speaker 
shall  have  the  force  and  effect  of  a  warrant  to   confess 

(a)  7  East,  507;  5.  C.  11  East,  (c)  8  Price,  3. 

194.  id)  9  6ingh.  37;    3  Moore  & 

{h)  a  Mann.  &  R^l.  440;   8  Scott,  187;  SCrompt.&Jerv.  614; 

Bam.  k  Cressw.  413.  8  I>rwh.  616^ 


Bruyeres 

V. 
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18S5.  jndgment,  and  that  the  Court  in  which  the  action  shall  be 
commenced  shall,  upon  motion,  and  on  the  production  of 
the  certificate,  enter  up  judgment  in  favour  of  the  plaintiff, 
Halcomb.  213  If  (iiQ  defendant  had  signed  a  warrant  to  confess  judgment. 
It  is  contended  that  these  words  give  this  Court  jurisdic- 
tion to  inquire  into  the  merits  of  the  case  and  the  legality 
of  the  proceedings  of  the  House  of  Commons.  This 
Court  will  not  make  any  such  inquiry.  In  every  case  in 
which  the  Courts  have  refused  to  enforce  the  certificate, 
they  have  proceeded  on  the  ground  of  a  defect  apparent 
on  the  face  of  the  certificate.  In  Strachey  v.  Turley  the 
informality  was  apparent  on  the  face  of  the  certificate.  So 
in  Magrane  v.  White.  Ex  parte  Williams,  which  was  a 
case  decided  by  the  Court  of  Exchequer^  was  a  proceeding 
on  the  recognizance.  There  is  therefore  a  material  dis- 
tinction between  that  case  and  this. 

But,  supposing  that  this  Court  will  take  cognizance  of 
what  passed  when  the  committee  were  ballotted  for,  still,  if 
they  were  de  facto  appointed,  it  is  suflSicient;  since  the 
30th  section  declares  that  the  eleven  members,  from  and 
after  the  time  of  their  being  sworn,  shall  be  deemed  and 
taken  to  be  a  select  committee  to  try  and  determine  the 
merits  of  the  return  or  election  appointed  by  the  House 
to  be  by  thekn  taken  into  consideration. 
Second  point:  With  respect  to  the  alleged  informality,  it  has  been 
assumed,  in  the  argument  on  the  other  side,  that  the 
examiners  have  not  made  a  report,  to  the  Speaker,  of  the 
liability  of  the  defendant.  It  should,  on  the  contrary,  be 
assumed  that  this  was  done  before  the  Speaker  made  his 
V  certificate.  It  would  indeed  be  a  violent  conclusion  to 
infer  that  the  report  of  the  examiners  as  to  liability  was  not 
made,  and  that  the  Speaker  has  improperly  granted  a  certi-* 
ficate. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  the  course  of  thb  term  delivered 
the  judgment  of  the  Court  as  follows : — 
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This  was  an  action  of  debt,  founded  on  the  6dd  section 
of  9  Geo*  4»  c  22,  to  consolidate  and  amend  the  laws 
relating  to  the  trial  of  controverted  elections  or  returns  of 
members  to  serve  in  parliament.  (His  Lordship  then  read 
the  63d  section(a).)  The  Speaker's  certificate  was  produced, 
finding  a  certain  amount  of  costs,  and  that  the  defendant 
was  liable  to  pay  them  to  the  plaintiff.  Some  objections 
were  made  to  the  form  of  it,  which  we  need  not  consider, 
as  our  judgment  proceeds  upon  other  grounds ;  and  we 
assume,  for  the  purpose  of  this  argument,  that  the  certifi- 
cate was  correct  in  its  form,  within  the  60th  section,  which 
farther  enacts  that  the  Speaker's  certificate  shall  be  conclu- 
sive evidence  of  the  amount  of  such  demands,  in  all  cases 
and  for  all  purposes  whatsoever. 

The  enactment  by  which  the  certificate  is  made  available 
for  rendering  a  party  liable  to  costs,  is  the  57th  section, 
providing,  that,  whenever  any  committee  appointed  to  con- 
sider the  merits  of  any  petition  complaining  of  an  undue 
election  shall  report  to  the  House  that  the  same  petition 
appeared  to  them  to  be  frivolous  and  vexatious,  the  party 
opposing  such  petition  shall  recover,  from  any  party  who 
signed  it,  the  full  costs  of  opposing  it, — to  be  ascertained  in 
manner  thereinafter  directed. 

For  the  amount  of  costs  thus  ascertained,  the  plaintiff 
obtained  a  rule  to  shew  cause  why  judgment  should  not  be 
entered  up ;  against  which,  cause  was  shewn  upon  affidavits, 
from  which  it  plainly  appeared  that  the  committee  itself 
was  not  legally  formed  within  the  statute;  for  the  third 
section  expressly  enacts,  that  if  within  one  hour  after  the 
time  fixed,  in  the  manner  thereinafter  mentioned,  for  calling 
in  to  the  House  the  respective  parties,  their  counsel,  or 
agents,  for  the  purpose  of  proceeding  to  the  appointment 
of  a  select  committee,  the  petitioner  or  petitioners,  or  some 
or  one  of  them  who  shall  have  signed  the  petition,  shall  not 
appear  by  himself  or  themselves,  or  by  his  or  their  counsel 
or  agents,  the  order  for  taking  such  petition  into  considera- 
tion shall  thereupon  be  discharged,  and  such  petition  shall 
(a)  Suprdy  149, 150. 


1«7 


1835. 
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1835.        not  be  farther  proceeded  upon.    Now  the  affidavits  elearly 

^  ahew  that  no  petitioner  did  appear,  either  in  person  or 

V.  by  deputy,  within  one  hour  of  the  time  specifiedi  or  indeed 

iULCQU9.     ^^  ^^^  ^j^^^    j*^^  statute  therefore  expressly  required  that 

the  order  should  be  discharged,  and  the  petition  no  farther 

proceeded  upon. 

The  same  affidavits,  however,  state,  that  the  Committee 
was  i«/acl  appointed ;  but  it  could  not  be  reduced  from  33 
to  1 1,  S8  the  act  requires,  in  the  manner  directed  by  the  SOIb 
section,  for  that  assumes  the  presence  of  some  person 
acting  for  a  petitioner,  who  is  to  strike  off  names  alter* 
nately  wilh  other  parties.  The  Committee,  however,  were 
sworn,  met»  appointed  a  day  for  trying  the  merits,  and 
on  that  day  voted  the  defendant's  petition  frivolous  and 
vexatious,  in  bis  absence,  and  without  the  preaeeee  of  any 
person  anthoriyed  by  him*  It  was  objected  at  the  bar,  that 
none  of  the  Courts  in  Westmmster  Hall  are  at  liberty  to 
inquire  into  the  legality  of  proceedings  by  the  House  of 
Commons,  nor  can  do  so,  consistently  with  the  respect  duo 
to  the  privileges  of  that  body«  It  is  unnecessary  to  enter 
upon  that  general  question  in  the  present  case,  for  in  this 
instancy  at  leasts  ve  are  bound  to  institute  the  inquiry,  aa 
our  assistance  is  prayed  to  give  effect  to  the  Speaker's 
certificate,  and  we  should  be  unwarranted  in  issuing  eur 
process  to  that  end,  unless  we  saw  that  his  certificate  was 
founded  an  e  proceeding  legal  by  act  of  parliament,  and 
in  compliance  with  those  general  principles  of  justice  which 
are  binding  on  all  jurisdictions.  The  certificate  by  itself 
possesses  no  authority  to  issue  process  \  recourse  must 
be  had  to  the  act  for  that  purpose,  and,  obviously,  that 
C^n  only  be  in  cases  where  the  act  applies.  If  this  wero 
otherwisci  the  Speaker's  certificate  that  A.  owed  B.  a  sum 
of  money,  without  more,  would  authorixe,  nay,  oofii|M^  tho 
Court  to  issue  execution  egainst  £.,  to  seiae  his  goods  and 
throw  him  into  prison* 

But  the  Speaker's  certificate  here  produced  plainly  r^ 
fers  to  the  60th  section  of  the  statute,  for  it  recites  a  report 
of  examiners  appointed  under  its  provisions,  and  by  them 
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cnpawered  to  tax  the  costs  of  prosecuting  or  oppoiing        ^^^ 
any  petition  presented   under  the  provisions  of  that  act.     Bkuteres 
But  their  costs  become  due  by  the  57th  seetion^  already  v. 

cited,  the  words  of  which,  it  is  true,  apply  to  any  eominitiee 
to  try  the  merits,  but  which  must,  we  think,  be  oonfined  to 
committeea  duly  appointed  under  the  act,  and  possessiim 
the  powers  it  confers.  The  House  of  Commona  does  not^ 
by  virtue  of  the  act,  lose  its  power  to  appoint  an  unsworn 
committee  to  try  the  merits  of  an  election,  by  the  examina* 
tion  of  witnesses  not  upon  oath.  Many  cases  may  be  supt 
posed  in  which  this  ought  to  be  done ;  but  though  the  de« 
cisioQ  of  such  a  committee  should  be,  that  a  petition  wta 
frivolous  and  vexatious,  it  is  clear  that  the  liability  to  pay 
costs  would  not  ensue,  nor,  if  they  should  b#  awilfd«d« 
could  payment  be  enforced  in  a  court  of  law. 

The  30th  section  has  been  supposed  to  give  validity  to 
any  committee  de  facto  appointed,  and  to  supersede  all  in- 
quiry into  the  process  actually  pursued  in  appointing  it. 
The  words  are,  "  the  said  eleven  members  shall  be  sworn 
at  the  table,  well  and  truly  to  try  the  matter  of  the  petition 
referred  to  them,  and  a  true  judgment  to  give  according  to 
the  evidence,  and  shall  be  deemed  and  taken  to  be  a  select 
committee,  legally  appointed  to  try  and  determine  the  merit! 
of  the  return  or  election  appointed  by  the  House  to  b^  by 
them  taken  into  consideration,  from  and  after  the  lime  of 
any  aucb  select  committee  having  been  sworn  at  the  ttblOt^ 
And  these  words  may  possibly  have  been  introduced  with 
the  intention  of  dispensing  with  the  proof  of  the  (nctA,  whicb 
niist  concur  to  give  a  committee  jurisdiction,  though  they 
are  not  very  well  selected  for  the  purpose.  But  they  do  not 
ezelode  proof  that  the  preliminary  facts  never  did  take  pleeO} 
nor  prevent  the  consequence  that  the  jurisdiction  never  was 
created.  The  proof  in  the  present  instance  is,  that  the 
committee  was  appointed  in  a  state  of  things  in  which  the 
statute  required  that  it  should  not  be  appointed.  It  there* 
fere  had  no  power  over  the  petitioner;  and  the  report* 
Uiat  his  petition  was  frivolous  and  vexatious,  it  had  no 
right,  under  the  statute,  to  make.    The  Speaker  CPUld  not 
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1835.        lawfully  put  the  examiners  in  motion  to  tax  the  costs :  Their 
^^'v^^      report  was  an  unauthorized  statement  of  an  immaterial  fact, 
Bruyebes    and  ^h^  Speaker's  certificate  of  its  being  made,  could  giv« 
Halcomb.     it  no  authority. 

The  party  in  this  case  is  not  without  a  remedy  for  his 
costs,  under  the  5th  section,  if  he  brings  himself  within 
the  third  section,  on  the  recognizances  thereby  required. 

It  follows,  in  our  opinion,  from  the  previous  examination 
of  the  statute,  that  as  the  Speaker's  certificate,  to  which 
the  act  assigns  the  effect  of  a  warrant  of  attorney  to  confess 
judgment,  must  be  one  founded  on  the  report  of  a  committee 
appointed  in  conformity  with  the  act,  and  as  this  committee 
has  not  been  so  appointed,  the  rule  for  entering  judgment  in 
this  case  must  be  dbchai^ed. 

Rule  discharged* 


The  Kino  v.  The  Justices  of  the  Town  and  County  of  the 
Town  of  Nottingham. 

All  business  A  Rule  had  been  obtained,  calling  upon  the  above  jus* 
assessmeat,      ^i^^^^  ^^  ^^^^  cause  why  a  mandamus   should   not  issue 

application,      commanding  them  to  permit  C  D*A.  Shetton  to  inspect  and 

and  manage-  ,  . 

ment  of  the      examine,  and  to  have  copies  or  extracts  of,  the  several  bills, 

^^^^l  ™'®»     accounts,  vouchers,  and  papers,  exhibited  to  and  allowed 

muse  D6  Lrauo" 

acted  by  the  and  passed  by  them  at  the  general  quarter  sessions  of  the 
^emenCow-t;  P^^c^*  holden  by  adjournment,  in  and  for  the  said  town 
but  no  rate-  and  county  on  30th  April  last,  and  the  amounts  whereof 
son  not  being  a  Were  then  and  there   by  them  directed  to  be  paid  out 

member  of  the  ^f  j|j^  county-rate  of  and  for  the  said  town  and  county. 

Court,  IS  en-  "^ 

titled  in  any     The  affidavits  of  Mr.  Shelton  (an  attorney),  upon  which 

way  to  intei^ 

fere  with  the  exercise  of  the  jurisdiction  of  the  justices  in  respect  of  such  assessment,  &c. 

Therefore,  a  rate-payer  present  at  an  adjourned  sessions  held  for  the  purpose  of  al* 
lowing  the  accounts,  &c.  to  be  charged  upon  the  county  rate,  is  not  entitled  to  inspec- 
tion of  such  accounts,  Sec.,  previously  to  their  allowance. 

Although  it  appear  that  such  accounts,  &c.  were  inspected,  examined,  and  the 
amounts  adjusted  at  a  private  meeting  of  justices  held  previously  to  such  adjourned 
sessions,  and  that  at  such  sessions  the  accounts,  &c.  were  allowed,  upon  the  total 
amounts  thereof,  and  the  names  of  the  parties  to  whom  due,  being  openly  read  in  Court. 

Semble,  that  a  rate-payer  is  entitled  to  inspection  of  such  accounts,  &c.  upon  applica- 
tion on  a  day  subsequent  to  the  allowance. 


The  Kino 

V. 
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this  rule  was  obtained,  stated,  that  he  was  ratable  in  the         ]8d5: 
parish  of  St.  Mary,  Nottingham  ;  that  on  9th  April  a  ge- 
neral quarter  sessions  for  Nottingham  was  held,  and  ad- 
journed to  30th  April ;  that  public  notice  was  given  that     Justices  of 

,        J        ,      ,      .  ,  Nottingham. 

on  that  day  the  busmess  appertaniuig  to  the  assessment, 

application,  and  management  of  the  county-rate  would 
commence ;  that  at  such  adjourned  sessions,  several  bills 
or  accounts  of  charges  and  disbursements  for  business 
and  matters  done  and  performed,  and  intended  to  be  di- 
rected to  be  paid  out  of  the  sums  to  be  received  by  the 
overseers  of  the  respective  parishes  in  Nottingham,  as  and 
for  the  rate  to  be  assessed  upou  the  inhabitants  of  the 
respective  parishes,  called  the  county-rate  of  Nottingham, 
were  produced  by  the  clerk  of  the  peace  and  treasurer 
of  the  county  of  the  town,  and  that  it  was  then  publicly 
stated  by  him  that  the  several  bills  and  accounts  had  been 
previously  examined,  audited,  and  allowed  at  a  private 
meeting  held  by  the  magistrates  for  that  purpose;  that  such 
private  meeting  was  held  on  the  Friday  preceding  April  9th, 
and  that  such  bills  were  then  and  there  examined,  8cc.;  that 
the  deponent,  at  such  adjourned  sessions,  required  to  be 
permitted  to  look  at  and  inspect  the  items  of  such  bills,  8cc., 
at  the  same  time  stating  that  he  claimed  a  right  to  look  at 
and  inspect  the  same,  with  a  view  to  obtain  and  give  infor- 
mation as  to  the  propriety  of  the  same  being  allowed  and 
paid  out  of  the  county-rate ;  but  that  the  Court  publicly 
stated  and  decided  that  they  would  not  allow  or  permit  of 
any  inspection  of  or  interference  with  any  of  the  said  ac- 
counts, by  any  person  or  persons  present,  other  than  the 
Court,  or  some  or  one  of  the  members  thereof;  that  the 
amount  of  such  bills,  and  the  names  of  the  persons  to  whom 
they  were  owing,  were  publicly  read,  and  many  of  them 
allowed  without  any  particular  inspection  of  the  items 
taking  place  on  that  occasion ;  that  it  had  been  and  still 
continued  to  be  the  constant  usage  of  the  magistrates  of 
Nottingham,  to  hold  private  meetings  a  short  time  before 
every  general  quarter  sessions,  for  the  purpose  of  examining 

VOL.  V.  M 
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1835.        and  inspecting  at  such  meetings  the  items  of  the  several  bills, 

J^^^*^!^      &c*  to  be  charged  upon  and  disbursed  out  of  the  county-rate; 

V.  and  that  at  such  meetmgs  the  said  bills  were  exammed  and 

Nchti^hIm   *"*'P®cted,  and  the  respective  total  amounts  adjusted  and 

finally  settled;    that  deponent's  attention  had   for   many 

years  been  called  to  the  disbursements  and  payments  made 

out  of  the  county-rate,  and  that  if  he  were  permitted  to 

examine  and  inspect,  and  have  copies  and  extracts  of  the 

several  bills,  Slc,  produced  at  the  said  adjourned  sessions, 

and  allowed  and  directed  to  be  paid  out  of  the  county-rate, 

be  should  be  able  satisfactorily  to  make  it  appear,  that 

many  sums  of  money,  to  a  large  amount,  have  been  illegally 

and  improperly  charged  upon  the  county-rate. 

Campbell,  A.  G.  and  Amos,  now  shewed  cause.  This 
application  is  grounded  on  a  misapprehension  of  the  act  of 
4  &  5  TT.  4,  c.  48.  That  act  is  declaratory,  and  does  not, 
in  the  slightest  degree,  alter  the  jurisdiction  or  the  power  of 
the  justices.  Before  the  passing  of  this  act,  bills  were  to  be 
allowed  by  the  justices;  and  by  this  act  it  is  enacted,  that  all 
business  relating  to  the  assessment  and  application  of  the 
county-rate  shall  be  transacted  in  open  court.  It  does 
not  follow  from  this  enactment,  that  every  stranger  or  even 
every  rate-payer,  is  to  have  a  right  to  inspect  the  bills  and 
accounts,  and  enter  into  a  discussion  as  to  the  propriety  of 
allowing  them.  Such  discussion  was  the  object  which  the 
party  had  in  view  when  he  required  the  inspection  of  the 
bills,  &c.  Mr.  Shelton  did  not  apply  for  an  inspection  of 
the  orders  after  the  allowance. 

6.  T.  White  contr^.  Before  the  passing  of  this  statute 
it  was  held,  in  Rex  v.  Justices  of  Leicester  (a),  that  a  man- 
damus lies  to  the  justices  and  the  clerk  of  the  peace  of  a 
borough,  to  permit  the  attorney  for  and  on  behalf  of  per- 
sons contributing  to  the  county-rate,  **  to  inspect  and  take 

(a)  7  Dowl.  &  R^l.  370. 
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capies  of  tbe  last  two  rates  made  for  the  borougbi  and  all  1885. 
orAers  laade  for  the  expenditure  of  the  same,  and  the  seve- 
ral orders  of  sessions  made  thereon,  and  all  other  proceed- 
inp  and  documents  relating^  thereto/'  The  application  in  j/^^^qham. 
that  case  was  very  similar  to  the  present.  Afterwards,  the 
act  of  4  &  5  ^.4,  C.48,  passed.  That  act,  after  reciting  that 
doubts  had  arisen  whether  it  was  requisite  that  the  business 
relating  to  the  assessment,  application,  and  management 
of  the  county-rate,  should  be  transacted  by  the  justices 
publicly  and  in  open  court,  at  their  general  or  quarter  ses- 
sions, or  any  adjournment  thereof,  and  that  a  practice  had 
in  many  counties  prevailed  of  tramacting  such  business  in 
private,  which  had  been  found  inexpedient, — for  the  removal  • 
of  such  doubts,  and  the  prevention  of  such  practice  for  the 
future, — declared  and  enacted,  that,  thereafter,  all  business 
pertaining  to  the  assessment,  application,  or  management 
of  the  coun4y-rate,  or  to  any  matter  in  respect  whereof 
the  county-rate  is  chargeable^  which  the  justices  are  autho- 
rized and  directed  to  do  and  transact  at  the  general  or 
quarter  sessions,  or  at  any  adjournment  thereof,  shall  be 
done  and  transacted  publicly  and  in  open  court,  at  such 
general  or  quarter  sessions,  or  adjournment  thereof,  and  twt 
otherwise.  Here,  the  business  was  in  fact  transacted  at  the 
private  meeting,  in  accordance  with  the  former  practice  of 
these  justices,  though  the  ybriTUi/ allowance  took  place  in 
open  court.  The  object  of  this  act  will  be  defeated  if  such 
an  evasion  of  its  provisions  be  allowed.  That  object  was, 
it  is  submitted,  that  all  rate-payers  should  be  permitted  to 
inspect  the  accounts  of  the  expenditure,  and  to  discuss 
each  item^  if  they  thought  proper,  in  court.  It  is  not,  how- 
ever, necessary  to  go  this  length  for  the  purposes  of  the 
present  application. 

Lord  Denman,  C.  J. — It  appears  to  me  that  this  rule 
must  be  discharged.  The  party  wishes  to  inspect  and 
examine,  and  to  have  copies  or  extracts  of  the  several  bills 
and  accounts   allowed  by  the  justices,  and   the  amounts 
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1835.        whereof  were  prdered  by  them  to  be  paid  out  of  the 
county-rate.     It  does  uot  appear  that  he  might  not  have 
had  all  that  he  asks.     Perhaps,  if  he  had  applied  after  the 
Justices  of     allowance,  he  might  have  been  permitted  to  have  such  in- 

NOTTINOHAV.  .  .  *        t  •  •  •  I  1-         • 

spection,  &c.  At  the  time,  however,  when  the  application 
was  made,  the  Court  were  right  in  refusing  to  grant  that 
which  was  demanded.  Supposing,  therefore,  that  Rex  v. 
The  Justices  of  Leicestershire  be  good  law,  I  still  think  that 
this  rule  cannot  be  made  absolute. 

Little  DALE,  J. — The  application  should  have  been 
made  after  the  business  was  completed, — as  upon  some 
subsequent  day. 

Patteson,  J. — If  we  make  this  rule  absolute,  we 
should  make  all  the  rate-payers  of  the  county  auditors,  as 
well  as  the  justices.  The  act  only  means  that  what  the 
justices  do  shall  be  done  by  them  in  public. 

Williams,  J. — I  am  of  the  same  opinion.  It  was  not 
intended  that  the  rate^payers  should  have  a  right  to  inter- 
fere. That  would  be  destroying  the  jurisdiction  of  the 
justices.     This  application  goes  too  far,  and  is  premature. 

Rule  discharged. 


Rex  v.  John  Wilson. 

A  conviction    CONVICTION  by  two  justices  of  the  peace,  for  a  for- 
detatner,under  ^^^^^  detainer.     The  return  to  a  certiorari  issued  to  the 

8  H.  6,  c.  9,    justices  set  out  the  conviction,  (which  see  ante,  iv.  p.  753, 
must  shew  an  •'  »         r  » 

unlamful  etUry 
as  well  as  a  rorcible  detainer. 

And  therefore  a  conviction  for  a  forcible  detainer,  which  states  an  information  and 
complaint  of  an  unlawful  ejection  and  forcible  detainer,  but  in  which  the  justices  pro- 
fess to  convict  solely  upon  their  own  view  of  the  forcible  detainer,  is  bad. 

Justices  cannot  convict  of  a  forcible  detainer  upon  their  awn  view  of  the  detainer, 
without  evidence  that  the  entry  was  unlawful. 
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upon  a  former  application  in  this  case  ;)  and  also  an  inqui-        1835. 
sition  bj  twelve  good  and  lawful  men  before  the  same  jus- 
tices and  another,  who  say  that  the  said  J.  W.^  into  the  said  «. 
messuage  whereof  B.  and  S.  were  lawfully  and  peaceably       Wilson. 
seised  in  fee^  unlawfully  did  enter,  and  the  said  £.  and  S., 
of  and  from  the  said  messuage  aforesaid^  unlawfully  ejected, 
expelled,  and  removed,  and  the  said  messuage  from  the  said 
B.  and  S.  unlawfully  with  strong  hand  and  armed  power 
did  hold  and  from  them  detain.     On  the  inquisition,  was 
indorsed  a  memorandum  of  restitution  made  by  the  same 
three  justices,  to  Bates  and  Stiks. 

AL  J),  Hill  now  moved  to  quash  the  conviction.  He 
coDtanded  that  the  conviction  was  bad,  by  reason  of  the 
absence  of  any  adjudication  by  the  magistrates,  that  the 
entry  of  the  defendant  had  been  unlawful  as  well  as  the 
detainer  forcible;  and  he  relied  upon  Rex  v.  Oakley  {a). 

Sir  W.  W.  Follett,  in  support  of  the  conviction,  referred 
to  the  statutes  5  Bic.  S2,  c.  8, 15  Bic.  2,  c.  2,  and  8  Hen.  6, 
c.  9 ;  and  contended  that  the  magistrates  were  empowered 
to  convict  upon  their  own  view  of  a  forcible  detainer,  with- 
out any  evidence  of  the  character  of  the  entry.  He  con- 
tended that  the  decision  on  the  general  point  in  Rex  v. 
Oakley  did  not  apply,  as  in  this  case  the  information  states 
an  unlawful  entry,  and  that  the  observation  of  Patteson,  J, 
in  that  case,  by  which  he  supposed  that  learned  judge  to 
have  sanctioned  the  precedent  in  Bex  v.  Elwell(b),  was  in 
favour  of  the  present  conviction,  which  closely  followed 
that  precedent.  [Patteson,  J.  I  did  not  mean  to  say  that 
the  precedent  in  Lord  Baymond  is  good.  Magistrates  can- 
not, upon  their  own  view  of  the  detainer,  know  any  of  the 
circumstances  of  the  entry.]  It  is  sufficient,  to  bring  a 
party  within  the  act,  that  the  magistrates  see  him  detaining 

(a)  Ant€^  i.  58;    4  Bamw.  &  (6)  2  Ld.  Rajrin.  1514;  3  Ld. 

Adol.  307.  Ra^ro.  360. 
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the  land  by  force,  for  the  statute  says  nothing  of  an  unlawful 
entry.  [Patteson^  J.  Then  the  act  is  one  for  the  benefit  of 
'^'""  trespassers.  It  is  impossible  to  say  that  I  am  not  to  detain 
WiLsoir.  jjjy  property  by  force,  against  a  person  attempting  to  take 
it  from  me.]  The  paramount  object  of  the  statute  was  lo 
prevent  breaches  of  the  peace.  [Lord  Denman^  C  J.  It 
appears  to  be  a  violent  outrage  of  common  sense  to  say 
that  the  magistrates  are  to  act  upon  the  mere  view  of  a  for- 
cible detainer.]  Regina  v.  Layton  {a),  Hawkins  P.  C, 
Book  l,c.  28. 

Lord  Den  MAN,  C.  J. — That  case  of  Regina  v.  Lay  ton 
is  very  singular.  The  C!ourt  took  time  to  consider  of 
their  decision,  as  it  would  seem  by  the  report,  but  their 
ultimate  determination  is  not  stated. 

Cur.  adv.  vuU. 

On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Lord  Denman,  C.  J.,  who,  after  reading  the  conviction, 
inquisition,  and  indorsement  thereon,  proceeded  as  fol- 
lows : — 

This  conviction  has  been  questioned  before  us  on  the 
ground  that  no  unlawful  entry  is  averred  even  iu  the  in- 
formation, or  proved  by  evidence,  or  adjudged  by  the  jus- 
tices ;  and  we  are  of  opinion  that  the  conviction  is  bad  for 
these  reasons,  perhaps  for  some  others  also. 

The  justices  have  proceeded  on  the  statute  8  Hen.  6, 
following  up  two  statutes  of  Ric.  2,  the  object  of  which, 
according  to  Hawkins,  is  to  prevent  breaches  of  the  peace 
by  parties  forcibly  asserting  their  own  rights.  The  earliest 
statute  merely  prohibits  the  offence  of  forcible  entry,  on 
pain  of  imprisonment ;  the  second  gives  summary  power  to 
the  justices ;  the  third  extends  the  remedy  to  cases  where 

(a)  1  Salk.  156,  353,  540. 
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tbe  euiry  may  have  been  peaceable,  but  is  followed  up  hy  a        1835. 
forcible  detainer.  ^^^^ 

Id  the  case  of  Rex  v.  Oakley  (a),  we  had  to  consider  of  a  t;. 

conviction  precisely  similar  to  the  present^  except  that  it  nei-  Wilson. 
ther  averred  an  unlawful  entry  nor  an  unlawful  expulsion,— - 
the  present  conviction  alleging  the  latter  only:  We  all 
agreed  {Parke,  J.  indeed  not  without  some  hesitation)  that 
though  by  the  third  statute  above  mentioned,  the  original 
entry  need  not  be  forcible,  it  must  have  been  unlawful,  to 
give  the  magistrates  jurisdiction.  We  see  no  reason  now 
for  entertaining  a  different  opinion,  for  otherwise  the  mani- 
fest consequence  would  be,  that  a  party  seised  in  fee,  and 
unlawfully  dispossessed,  who  should  afterwards  peaceably 
recover  his  possession  and  maintain  it  by  force,  might  be 
ejected,  fined,  and  imprisoned  by  two  justices  ;  but  the 
statute  will  not  be  found  to  invest  them  with  such  a  power. 
The  5  Ric.  2,  is  in  these  terms : — ^'The  king  defendeth  that 
none  from  henceforth  make  any  entry  into  any  lands  and 
tenements  but  in  case  where  entry  is  given  by  the  law ;  and 
in  such  case  not  with  strong  hand,  &c. ;  and  if  any  man 
from  henceforth  do  to  the  contrary,  and  be  thereof  lawfully 
convict,  he  shall  be  punished,  &c."  The  15  Ric.  2,  re- 
quirea  that  the  former  statute  be  carried  into  effect ;  and 
farther,  that  at  all  times  when  such  forcible  entry  shall  be 
made,  and  complaint  thereof  come  to  the  justices  of  the 
peace,  they  shall  go  to  the  place  and  commit  the  offender  to 
prison.  The  statute  of  Hen,  6  gives  the  like  remedy  in  the 
case  there  described.  The  foundation  of  the  proceeding, 
then,  ia  not  the  complaint,  but  the  fact, — a  fact  which,  we 
think,  should  be  proved  tci  the  satisfaction  of  those  who  are 
to  exercise  the  power,  and  should  appear  on  the  face  of  the 
conviction. 

In  what  I  am  reported  to  have  said  in  Rex  v.  Oakley,  it 
appears  that  I  thought  that  the  justices  had  there  adjudged 
the  keeping  out  to  be  unlawful,  and  that  I  held  the  adjudi- 
cation bad  for  want  of  specifying  the  facts  from  which  its 
unlawfulness  was  inferred.  Speaking  for  myself,  I  think 
(a)  Suprd,  166  (a). 
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that  holding  correct,  though  not  necessary  for  deciding  that 

case  or  the  present.     For,  in  the  conviction  before  us,  the 
Tlie  Kino  .  i  •        •  .         i  i  •      i 

9,  party  interested  is  said  to  have  complained  (not  even  upon 

Wilson,  oath)  that  he  was  expelled,  but  the  justices  heard  no  evi- 
dence, and  came  to  no  other  decision  on  the  fact  than  this, — 
that  linding  and  seeing  the  defendant  unlawfully  with  strong 
hand  and  armed  force  holding  possession,  it  is  considered 
that  J.  W.  of  the  detaining  aforesaid  with  strong  hand,  by 
our  own  proper  view  is  convicted  ;  he  is  then  sentenced  to 
fine  and  imprisonment. 

Now  it  is  plain  that  the  view  of  the  justices,  though  it 
might  embrace  a  forcible  detainer,  could  give  them  no  in- 
formation as  to  its  unlawfulness.  The  fact,  of  which  they 
are  eye-witnesses,  is  in  its  own  nature  indifferent,  as  the 
rightful  owner  in  peaceable  possession  may  be  seen  defend- 
ing his  possession  by  force,  and  would  be  justified  in  so 
doing.  If  the  possession  so  defended  were  an  unlawful 
possession,  that  should  be  proved  to  the  justices  and  ad- 
judged by  them. 

A  substantial  doubt  of  the  goodness  of  the  conviction, 
arises  here  from  its  not  shewing  that  the  party  was  sum- 
moned or  had  the  opportunity  of  defending  himself  against 
the  ex  parte  charge.  Hawkins  lays  it  down  that  this  is 
necessary  with  reference  to  another  provision  of  8  Hen.  6 : 
"  As  the  justice  is  bound  to  stay  the  award  of  restitution, 
upon  the  defendants  tendering  a  traverse  of  the  force,  so  it 
hath  also  been  said  that  he  ought  not  to  make  such  an  award 
in  any  case  in  the  defendant's  absence,  without  calling  him  to 
answer  for  himself;  for  it  is  implied  by  natural  justice  in 
the  constitution  of  all  laws,  that  no  one  ought  to  suffer  any 
prejudice  thereby,  without  having  first  an  opportunity  of 
defending  himself."  For  this  he  quotes  Savill,  6S,  where 
tVraj/f  C.  J.,  speaking  of  his  own  practice  under  8  Hen,  6, 
said  that  he  never  useth  to  grant  restitution  without  hearing 
the  party  indicted.  Hawkins  cites  also  Aleyn,  7.8,  where 
Roll,  C.  J.  agreed  that  one  may  be  indicted  for  not  taking 
the  oath  of  headborough  when  duly  appointed ;  but  then 
he  ought  to  be  teamed  to  appear  before  a  justice  of  the 
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peace,  there  to  take  his  oath :  and  for  want  of  that,  and  for         1835. 
another  objection,  the  indictment  was  quashed.  ^   » 

My  brother  Parke  observed  in  Rex  v.  Oakley y  that  when  v, 

a  compbint  is  made,  the  party  has  the  opportunity  of  tra- 
versing the  facts,  and  must  be  taken  to  admit  them  if  he 
omit  to  do  so.  But  in  the  present  case,  if  not  in  every 
similar  case,  the  party  had  no  such  opportunity,  not  having 
been  present  when  the  complaint  was  made.  He  could  not 
then  traverse  the  complaint,  nor  could  he  confront  the  wit- 
nesses, for  none  were  examined,  nor  was  he  summoned. 
Every  thing  is  done  behind  his  back  till  he  is  found  and 
seen  detaining  the  possession,  whereupon  he  is  arrested  and 
imprisoned.  When  the  inquisition  is  thereupon  found,  that 
may  indeed  be  traversed  by  the  party ;  and,  according  to 
C.J.  f^roy,  he  must  be  summoned  before  the  award  of 
restitution.  The  disadvantage  under  which  he  will  dispute 
the  facts,  if  already  thrown  into  prison,  need  not  be  dwelt 
upon;  and  there  seems  no  stronger  reason  for  summoning 
him  in  the  last  stage  to  defend  his  property  than  in  the 
first,  when  he  may  be  deprived  of  his  liberty  and  fined. 
This  objection,  however,  is  not  among  the  points  set  down 
for  argument,  nor  one  of  those  on  which  the  judgment  of 
the  Court  is  founded. 

The  precedents  and  authorities  were  supposed  to  sanc- 
tion the  present  conviction,  but  they  are  very  scanty ;  and, 
indeed,  LaytotC^  case  may  almost  be  said  to  stand  alone. 

That  was  a  conviction  by  the  Lord  Mayor,  for  a  forcible 
detainer  after  a  forcible  entry  of  the  Fleet  Prison ;  by  which 
Lay  ton  was  fined  100/.,  and  imprisoned  quousque.  One 
objection  was,  that  it  did  not  negative  three  years'  peaceable 
possession  ;  but  this  was  held  unnecessar}',  because  that  is 
matter  of  defence  given  by  a  proviso. 

The  Court  also  said,  that  '*  the  conviction  was  traversable 
because  the  party  is  to  be  imprisoned ;"  but  this  is  no 
authority  for  asserting  that  a  complaint  alone  is  sufficient  to 
warrant  a  conviction  ;  and  if  it  were,  it  would  only  prove 
the  conviction   bad  for  want  of  summoning  the  party  to 
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1885.  answer  sucb  complaint  With  regard  to  the  particular 
point  raised  herein^  on  which  we  decided  Rex  v.  Oak- 
letf  (a),  viz.  the  want  of  averring  that  the  defendant's  entry 
was  either  forcible  or  illegal,  no  judgment  was  given.  Sir 
James  Montagu  took  exception  that  the  complaint  was  of 
a  forcible  entry  and  detainer,  but  here  is  no  forcible  entry 
at  all ;  and  a  man's  house  is  his  castle,  which  it  is  lawful 
for  him  to  defend  with  force.  Cur,  adv.  vult.  Thus 
far  the  report.  Mr.  Dealtry  has  found  the  warrant  for 
LayioiC^  committal  to  Newgate,  bearing  date  March  27y 
1705.  The  objection  we  are  now  considering  certainly 
appears  upon  the  face  of  it,  and  must  have  been  overruled 
by  the  great  authority  of  HoUf  if  this  Court  ultimately 
committed  Layton  by  virtue  of  it.  This  fact,  however, 
is  not  certain  nor  very  probable ;  for  the  commitment  just 
referred  to  is  undoubtedly  imperfect,  being  for  an  indefi- 
nite period,  and  no  fine  being  imposed.  But  we  have 
been  furnished  from  the  same  quarter  with  a  second  com- 
mitment dat^d  a  week  later,  and  executed  in  all  probability 
when  the  defects  of  the  first  were  discovered.  In  this  the 
Lord  Mayor  says  he  has  fined  the  parties  100/.  each,  but 
the  offence  of  which,  on  his  own  view,  he  convicts  them,  is 
that  of  riot  and  forcible  detainer.  This  is  manifestly  the 
conviction  reported  by  Salkeld(,b),  on  which  the  Court  took 
time  to  consider.  But  the  records  of  this  Court  further 
shew,  that  Layton  and  the  others  were  ordered  to  find  bail 
to  answer  to  an  indictment  preferred  against  them  at  the 
Old  Bailey  sessions  on  the  18th  April,  1705,  for  a  riot  and 
assault  in  the  Fleet.  It  does  not  appear  that  they  found 
bail ;  and  in  Easter  term  of  the  same  year  they  were  com- 
mitted to  the  Marshal.  As  we  find  no  further  record  of 
these  proceedings  they  probably  were  not  pressed  to  a  legal 
decision ;  and  it  remains  at  least  doubtful  whether  the  im- 
prisonment was  upon  the  summary  conviction  or  for  want 
of  bail.     Layton  had  been  warden  of  the  Fleet,  and  for- 

(a)   Ante,  vol.  i.  58;    S.  C.  4  (6)  1  Salk.  353. 

Barn.  &  Adol.  307 ;  anfe,  165. 
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felted  the  office  in  1699>  by  a  judgment  which  was  affirmed        laas. 
in  parliament  in  1704.    He  had  the  office  again  granted  to 
him  in  January,  1707>    Taken   altogether,  these  circum- 
stances wear  the  appearance  of  a  compromise.  Wilson. 

In  Rex  T.  Elwell  {a),  a  conviction  very  like  the  present 
I  brought  before  the  Court  and  quashed.     The  objection 

s,  that  imprisonment  was  awarded  till  fine  paid,  and  that 
DO  fine  was  set. 

The  form  of  that  conviction  is  copied  into  Burn* 9  Justice 
frooi  the  third  volume  of  Lord  Raymond,  and  was  con- 
trasted by  my  brother  Patteson,  in  Rex  v.  Oakley,  with  that 
which  was  there  held  bad  on  another  ground.  It  was 
thence  inferred  that  he  approved  of  the  form  in  R^x  v. 
Elwell  in  every  other  particular,  but  surely  no  mode  of 
arguing  can  be  less  just.  One  fatal  objection  is  sufficient 
m  each  of  these  cases,  and  in  deciding  Rex  v.  Elwell,  it  was 
not  necessary  to  enter  into  that  now  before  us. 

The  fact  appears  to  be,  that  summary  convictions  on  these 
statutes  were  at  all  times  of  rare  occurrence,  and  that  parties 
were  in  the  habit  of  proceeding  to  obtain  restitution  by  the 
safer  course  of  indictment.  But  far  greater  precision  was 
required  in  the  form  of  this  indictment  than  is  found  in  this 
summary  conviction.  See  Fitzwilliam^s  case  (Jh),  and  many 
other  cases  collected  in  Vin.Abr.  tit,  "  Forcible  Entry"  (c), 
and  in  1  Hawk.  PI.  Cr.  p.  495. 

Upon  the  whole  we  think  the  conviction  bad  for  these 
reasons,  and  it  follows  that  the  inquisition  founded  upon  it 
must  also  be  quashed. 

Conviction  and  inquisition  quashed. 

(<i)  S  Ld.  Raym.  15t4.  Jac.  19. 

{b)  Cro.  Eliz.   915,  and  Cro.  (c)  IS  Vin.  Abr.  879,  &c. 
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The  Court  wiU  JJaRRISON,  for  the  plaintiff,  applied  to  enter  an  appear- 
not  permit  the  ^  /    t  /      .  .       ir* 
plaintiff  to        ance  for  the  defendant,  upon  an  affidavit  made  by  a  sheriff  s 

^"LranceTr  ^^^^^  ^"^  ^^  *  ^'®*  ^°  ^^^  plaintiff 's  attorney.  The  sheriff's 
a  defendant  officer  stated,  that  on  the  15th  of  May  last  he  received  a  war- 
tringas  has'  ^^^^  ^^*  ^"^  ^^P^  ^^>  ^  ^"^  ^^  distringas  against  the  defendant 
is8ued,upon  an  at  the  suit  of  the  plaintiff,  which  was  made  returnable  on  the 
which  states      ^st  June  instant,  whereby  the  sheriff  was  commanded  to 

ihatdihgent      distrain  upon  the  goods  and  chattels  of  the  defendant  for 

inquiry  was  ^  f 

made  to  find     the  sum  of  4()s.,  in  order  to  compel  him  to  appear ;  and 

and  thaTthe"  '  ^^^'  ^"  consequence  thereof  he  went  to  the  dwelling-house 

deponent  was   of  the  defendant,  situate  No,  7,   Park  Crescent,  Regent's 

either  the  de-  Park,  in  the  county  of  Middlesex,  for  the  purpose  of  exe- 

fendant  or  his    cutinsr  the  writ,  when  he  was  informed  by  a  man-servant  on 

place  of  abode,  . 

or  any  of  his     the  premises  there,  that  the  defendant  and  his  family  had 

goods  or  recently  left  the  house,  and  that  there  were  no  effects  or 

The  affidavit  property  belonging  to  the  defendant  on  the  premises,  and 
tbe^placi^at^  that  he  made  diligent  inquiry  to  find  him  to  serve  him  with  a 
which,  and       copy  of  the  writ  of  distringas,  but  was  unable  either  to  find 
whom,*^  inquiry  ^^^  ^^  discover  the  abode  of  the  defendant,  or  any  goods  or 
was  made.        chattels  belonging  to  him  upon  which  he  could  distrain  in 
pursuance  of  the  writ ;  which  writ  was  returned  by  the  she- 
riff **  no  goods,  and  not  found,"  and  that  the  attorney's  clerk 
stated  that  he  believed,  from  the  information  be  had  ob- 
tained, that  the  defendant  had  absconded  and  was  secreting 
himself,  to  avoid  all  proceedings  at  law  against  him  by  his 
creditors ;  and  the  deponent  further  said,  that  no  appear- 
ance had  been  entered  for  the  defendant  at  the  suit  of  the 
plaintiff. 

LiTTLEDALE,  J, — The  affidavit  merely  states  that  the 
sheriff's  officer  made  diligent  inquiry,  without  giving  one 
instance  of  the  person  of  whom  inquiry  was  made.  It 
should  at  least  have  appeared  that  an  inquiry  was  made 
either  of  the  butcher  or  baker,  or  at  the  twopenny  post- 
office. 


copelahd 
Nbvill. 
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Patteson,  J. — I  have  repeatedly  at  chambers  refused 
applications  of  this  description  founded  upon  similar  affi- 
davits. 

By  the  Court. 

Rule  refused. 


WoRLEY  V.  Harrison  and  another. 

Assumpsit.     The  first  count  of  the  declaration  (enti-  An  instru- 

tled  6th  November,  1834,)  stated,  that  by  a  certain  n^ree-  ^^^^y'^^^'^^y 

•^  °  ^.promises  to 

meni  or  instrument  in  writings  made  on  the   14th  May/ pay  B.  a  sum 

1832,  the  defendants  jointly  and  severally  promised  to  pay  "nsudme^ 

to  the  plaintiff  or  her  order  50/.,  in  the  proportions  and  on  ^"'  which  is 

the  several  days  and  times  thereunder  mentioned,  (being  for  void  upon  the 

value  received  bv  sundry  household  goods,  &c.  duly  sold,)  ^®*'**  of  B.,is 
.  -^  &  >  J  '-^  not  a  promis- 

by  way  of  instalments,  in  manner  and  form  following ;  that  sory  note,  hue 

is  to  say,  the  sum  of  5/.  on  the  1 1th  October  then  next,  [^!|?^^n^a 

and  a  like  sum  of  5L  on  the  6th  April,  1833,  (and  so  on  as  contingency. 

to  the  eight  other  instalments  of  5/.  each.)     But,  neverthe-  declared'on 

less,  it  was  by  the  said  agreement  or  instrument  declared,  »"ch  an  iu- 
,        .  ,        ,  .  ,        ,         ,   i.  „     .  II..      stniment,  de- 

tnat  It  was  thereby  considered  and  fully  mtended,  by  the  scribing  it  as 

receiver  as  well  as  the  givers  of  that  note  of  hand,  that  all  "°  agreement 
°  ^  ^  or  instrument 

installed  payments  thereupon  whatsoever,  from  and  imme-  in  writings 

diately  after  the  decease  of  the  plaintiff,  should  cease  and  piafi^/pro^ 

become  null  and  void,  to  all  intents  and  purposes,  against  mis^^  ^  I»y> 

the  executors,  &c.  of  the  plaintiff,  as  by  the  said  agreement  agreement, 

or  instrument,  reference  being  thereunto  had,  will  appear.  ^^"^**  ^^  *5' 
,  .  "^  "^  out,  appeared 

The  declaration  then  stated  a  promise  by  the  defendants  to  to  be  called 

perform  and  fulfil  the  said  agreement  or  instrument,  and  a  •^"a^fnotTof 

hand."    A 
plea  that  the  defendant  did  not  make  the  said  supposed  promissory  note  in  the  declara- 
tion mentioned,  is  had  on  special  demurrer. 

Whether  a  plea,  directly  and  expressly  denying  the  facts  alleged  in  one  count  of  the 
dedaratioD,  and  wholly  inapplicable  to  the  other  causes  of  action  stated  in  the  decla- 
lation,  but  without  any  introductory  statement  professedly  limiting  its  application  to 
the  fifst  count,  is  to  be  considered  as  a  plea  to  that  count  only,  or  as  an  informal 
answer  to  the  whole  declaration,  quere. 
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breach  by  noD-pajment  of  two  5/.  instalments,  due  on  6tfa 
April  and  11th  October,  1834.  The  declaration  also  con- 
tained a  count  on  an  account  stated. 

Plea :  **  And  the  defendants,  by  F.  Jeyes,  their  attorney, 
say  that  they  did  not  make  the  said  supposed  promissory 
notSf  in  the  said  first  count  mentioned,  in  manner  and  form 
as  the  plaintiff  hath  in  the  said  first  count  alleged ;  and  of 
this  they  put  themselves  upon  the  country."  ^  And  as  to 
the  last  count  of  the  said  declaration,  the  defendants  say 
that  they  did  not  promise  as  in  that  count  alleged ;  and  of 
this,"  &c. 

The  plaintiff  demurred,  and  stated  as  special  causes  of 
demurrer,  first,  that  the  first  plea  is  not  expressed  to  be 
pleaded  as  to  the  first  count  of  the  declaration  only,  and 
must  therefore  be  deemed  and  taken  to  be  pleaded  to  the 
whole  declaration ;  whereas  it  could  be  at  most  an  answer 
only  as  to  the  first  count,  and  not  to  the  last  count:  secondly, 
that  the  defendants  have  by  that  plea  alleged  that  they  did 
not  make  the  said  supposed  promissory  note;  whereas  the 
plaintiff  has  declared,  not  upon  any  promissory  note,  but 
upon  the  agreement  or  instrument  in  toriting  therein  set 
out,  and  which  agreement  or  instrument  in  writing  is  not, 
nor  can  it  operate  as,  or  be  deemed  or  taken  to  be,  a  pro- 
missory note.    Joinder  in  demurrer. 


Wightman,  in  support  of  the  demurrer.  This  plea  is 
clearly  bad  on  special  demurrer,  for  both  the  reasons  as- 
signed. 1.  It  professes  to  answer  the  whole  declaration, 
yet  it  is,  in  fact,  an  answer  to  one  count  only.  2.  It  is 
quite  clear  that  the  instrument  mentioned  in  the  first  count 
of  the  declaration  is  not  a  promissory  note:  for  it  is  to 
become  void  upon  the  death  of  the  plaintiff: — It  is  payable 
on  a  contingency.  Carlos  v.  Fancourt{a),  Goss  v.  Nel- 
son (Jb),  Leeds  v.  Lancashire  {c),  WiUiamsoa  v.  Bennett  (d). 


(a)  5  T.  R.  482. 
(6)  1  Burrow,  227. 


(c)  2  Campb.  205. 
(rf)  Ibid.  417. 
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Baylejf  on  Bills,  «d  edit.  p.  8,    Clarke  v.  Perdval  (a),         1835. 
Bolton  V.  Dugdale  {b). 


Miller,  contri.  The  first  plea  ckarly  refers  only  to  the 
first  count  of  the  declaration^  and  there  is  a  distinct  answer  ^^^^  -^^ 
to  the  second  count.  The  Court  will  look  at  the  whole 
plea  together,  and  not  at  the  commencement  only,  and  they 
will  find  that  this  plea  professes  to  answer  the  first  count 
only ;  and  they  will  look  at  the  rest  of  the  record,  and  will 
see  that  there  is  a  distinct  answer  to  the  other  count  The 
plaintiff  could  not  possibly  mistake  this  plea,  and  read  it  as 
tendering  an  answer  to  the  whole  declaration. 

The  second  objection  is  also  untenable.  The  plea  does  Second  point. 
not  tender  an  issue  on  the  nature  of  the  instrument,  but  is 
in  effect  merely  a  denial  that  the  instrument,  whatever  its 
nature,  was  made  by  the  defendants.  The  term  *^  prcMnis* 
sory  note"  is  not  here  used  in  its  strict  technical  sense,  but 
in  the  more  general  sense  in  which  it  is  used  in  common 
parlance.  The  plaintiff  declares  upon  an  instrument  which, 
upon  the  face  of  it,  is  described  as  a  **  note  ofkand^-^Si 
term  which  is  synonimous  with  "  promissory  note."  He 
ought  not,  after  this,  to  be  allowed  to  take  this  technical 
eljection.  It  is  sufficient  that  the  plea  intimates  to  the 
plaintiff  what  it  is  that  the  defendants  deny  having  made. 
It  would  have  been  a  very  different  thing  if  the  instrument 
had  been  declared  on  as  a  promissory  note. 

Wigktman,  in  reply.  It  is  not  enough  for  the  defendant  Second  point. 
to  plead  so  that  it  is  obvious  to  the  plaintiff's  understand- 
ing what  it  is  that  he  means.  This  plea  might  be  good  on 
general,  but  not  on  special  demurrer.  The  plaintiff  has 
correctly  described  this  instrument  in  the  declaration ;  and 
the  defendant,  if  he  intended  to  traverse  the  making  of  it, 
ought  to  have  described  it  in  the  same  way. 

The  plea  does  not  commence  as  a  plea  to  one  count  First  point. 

(o)  2  Bam.  &  Adol.  660.  (&)  Anie,  i.  419;    4  Barn.  & 

Adol.  619. 
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only.  Rule  9  of  H.  T.  4  WUL  4(a),  says,  that  in  a 
plea  intended  to  be  pleaded  in  bar  of  the  whole  action 
generally,  it  shall  not  be  necessary  to  use  any  allegation  of 
actionem  non,  or  to  the  like  effect,  and  that  all  pleas 
pleaded  without  such  formal  part  as  aforesaid,  shail  be 
taken,  unless  otherwise  expressed,  as  pleaded  in  bar  of  the 
whole  action.  \_Patteson,J.  It  has  been  decided  upon  that 
rule,  that  the  statement  of  actionem  non  is  dispensed  with 
in  a  plea  which  is  pleaded  to  the  whole  of  one  of  several 
counts  (6).  I  do  not  think  your  argument  depends  upon 
that  rule.  I  can  conceive  a  traverse  to  a  fact  in  one  count 
to  be  an  answer  to  the  whole  of  the  declaration.  If  that 
may  be  so,  then  this  plea  would  appear  to  be  an  answer  to 
the  whole  declaration ;  whereas,  upon  looking  at  the  decla- 
ration, it  appears  to  be  an  answer  to  part  only.]  If  this  had 
been  the  only  plea,  it  would  have  been  an  answer  to  part 
only;  and  yet  the  plaintiff  could  not  have  signed  judgment, 
because  the  plea  professes  to  be  an  answer  to  the  whole 
declaration:  he  could  only  demur.  This  is  a  sufficient 
ground  for  holding  the  plea  bad.  The  point  upon  the 
new  rbles  may  be  abandoned  (c). 


Lord  Denman,  C.J. — I  am  of  opinion  that  the  plaintiff 
is  entitled  to  our  judgment.  The  first  plea  professes  to 
be  to  the  whole  action.  The  defendant  cannot  aid  his  first 
plea  by  a  reference  to  the  second. 

LiTTLEDALE,  J. — I  give  no  opinion  upon  the  first  ob- 
jection,— that  the  plea  professes  to  answer  the  whole  decla- 
ration.    I  am  clear  upon  the  second  objection.     The  de- 


(a)  Ante,  vol.  iii.  5 ;  mprii,  36. 

(6)  Vide  Bird  v.  Higgin$on, 
ante,  vol.  iv.  505.  Bnt  see  ibid. 
508  (a> 

(c)  The  rule  merely  excuses  the 
actionem  non  in  some  cases  where 
the  omission  would  formerly  have 


been  bad  on  special  demurrer.  It 
does  not  create  the  necessity  in 
cases  not  within  the  exception, 
but  which  were  not  within  the 
rule, — as  where  (as  in  this  case) 
the  general  issue  is  pleaded  to 
part  of  the  declaration. 


WORLEY 
V. 


TRINITY  TERM,  V  WILL.  IV. 

fendants  had  no  right  to  plead  that  they  did  not  make  the 
said  supposed  promissory  note  in  the  said  first  count  men- 
tioned. In  the  declaration,  the  instrument  is  described  as 
an  "  agreement  or  instrument  in  writing."  It  is  true  that  ^^"^^'^o** 
when  the  instrument  is  set  out,  it  is  said  that  the  defend- 
ants thereby  promised  to  pay,  &c.,  but  then  it  is  a  promise 
on  a  contingency.  The  money  is  not  payable,  at  all  events; 
therefore  it  is  an  agreement^  and  not  a  promissory  note. 
As  for  the  parties  themselves  calling  it  a  *'  note  of  hand/' — 
it  is  true  that  in  common  parlance  that  means  ''  promissory 
note/'  but  not  strictly  so;  for  '' promissory  note*'  has  a 
technical  meaning  under  the  statute  of  Anne  (a).  The  de- 
fendant has  attempted  to  put  in  issue  that  which  is  not 
material. 

Patteson,  J.*— I  am  quite  of  the  same  opinion  upon 
the  construction  of  the  instrument.  It  might  have  bap^. 
pened  that  not  one  single  instalment  might  ever  have 
become  due.  The  plaintiff  might  have  died  between  the 
day  of  making  the  bill  and  that  appointed  for  the  payment 
of  the  first  instalment.  It  is.  quite  clear  that  it  is  not  a 
promissory  note.  Then,  is  it  so  called  in  the  declaration  ? 
It  is  not  In  one  part  of  the  declaration,  where  the  plain- 
tiff is  settiug  out  the  instrument,  he  is  obliged  to  call  it  a 
noie  of  hand.  The  parties  have  so  called  it;  but  that  does 
not  make  it  to  be  such.  The  plaintiff  has  studiously  avoided 
calling  the  instrument  a  promissory  note.  The  issue  then 
is  tendered  upon  no  fact  in  the  declaration.  With  regard 
to  the  first  ground,  I  would  be  understood  as  not  saying 
that  it  is  not  a  good  objection  on  special  demurrer. 

Williams,  J. — I  am  of  the  same  opinion.  The  instru- 
ment is  properly  described  throughout  the  declaration. 
The  instrument  itself  appears  to  begin  with  '*  I  promise  to 
pay,"  and  to  be  called  by  the  parties  to  it  a ''note  of  hand." 

(a)  3^4  Anne,  cap.  0. 
VOL.  V.  N 
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The  plaintiff  was  obliged  to  set  it  out  truly,  and  does  not, 
by  so  doing,  adopt  the  description  of  *'  note  of  hand." 
The  defendant  does  not  designate  the  instrument  by  the 
name  given  to  it  in  the  declaration,  nor  according  to  its  legal 
effect  J  therefore  the  plea  is  no  answer  to  the  declaration* 


Judgment  for  the  plaintiff. 


An  attach- 
xnent  for  a 
contempt  in 
disobeying  a 
subpoena  to 
attend  as  a 
witness  at  the 
trial  of  an 
indictment, 
should  be 
moved  for  in 
the  term  next 
ensuing  the 
trial. 

Therefore, 
where  an  in- 
dictment was 
tried  on  11th 
December, 
and  a  rule  nisi 
for  an  attach- 
ment against  a 
party  for  such  , 
disobedience 
was  moved  for 
and  obtained 
in  Easter 
term,  the 
Court  dis- 
charged the 
rule,  on  the 
ground  that 
the  application 
had  been  too 
long  delayed. 


The  Kino  v.  Stretch  and  others. 

wVHITE,  in  Easter  term^  in  this  year,  obtained  a  rule, 
callbg  upon  Charles  Auriol  to  shew  cause  why  an  attach- 
ment sbould  not  issue  against  him,  for  his  contempt  in  not 
attending  to  give  evidence  against  Stretch  and  others  at  the 
general  quarter  sessions  of  the  peace,  holden  for  the  county 
of  Middlesex^  on  the  11th  December  lastj  upon  an  indict* 
ment  for  certain  misdemeanors,  pursuant  to  a  writ  of  sub« 
poena  served  upon  him  for  that  purpose.  The  affidavits 
upon  which  this  rule  was  obtained,  were  sworn  respectively 
on  the  2dd  and  the  28tb  April  last.  Affidavits^  in  answer, 
stated  that  an  application  of  a  similar  nature  had  been  made 
against  other  witnesses  subpoenaed  upon  the  same  indict^ 
ment|  in  Hilary  termi  and  refused, 

W.  Clarhon  now  shewed  cause,  and  contended  that  the 
application  should  have  been  made  in  Hilary  term^  as  in  the 
case  of  In  re  Jacobs  {a),  and  that  the  rule  not  having  been 
applied  for  until  Easter  term,  the  Court  would  not  now 
make  it  absolute. 

White,  contrsl,  contended,  that  the  application  was  made 
sufficiently  early. 


(a)  Harrison  &  Wollaston,  1S3. 


and  others. 


TBINirr  TERM,  V  WILL.  IV.  179 

Two  other  questions  were  also  discussed  by  the  learned        lias« 

counsel  on  both  sides.  2^\i 

The  King 

V. 

Lord  Denmak,  C.  J.— It  is  not  necessary  to  entar  int«  ^5j[^^J[^ 
the  other  points  which  have  been  discussed.  It  aeems  to 
mt  to  be  quite  a  sufficient  ground  for  discharging  this  rule^ 
that  too  long  time  was  suffered  to  dapse  before  the  rule 
was  moved  for,  and  that  an  application  has  been  made 
against  other  parties,  without  the  absence  of  this  par^  being 
referred  to.  Applications  of  this  sort  should  be  made 
promptly. 

LiTTLEOALE,  J. — It  appears  to  me  that  this  rule  should 
have  been  moved  for  b  Hilary  term,  the  more  especially  as 
applications  were  made  against  the  other  parties  in  that 
tnrm.  The  delay  is  quite  a  sufficient  ground  for  refusing 
to  make  this  rule  absolute. 

PattbsoNi  J.-^I  am  of  the  same  opinion. 

WiLLiAMSi  J.'^A  party  applying  for  an  attachment  for 
a  contempt,  as  in  this  case,  should  be  very  prompt*  This 
application  came  too  late. 

Rule  discharged  without  cofttSr 


N« 
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Harbison  v.  Douglas. 

Policies  This  case  was  argued  by  Cresswell  and  W,  H.  Watson 

Mutual  iLur.  for  *®  plaintiflF,  and  Sir  J.  Scarktt,  Holt,  Alexander  and 
ance  Club,  Tomlinson,  for  the  defendant,  in  Trinity  term,  1834,  when 
me"raorandum:  the  Court  took  time  to  consider  of  their  judgment.  The 
_<<  All  ships    points  raised  and  decided  will,  it  is  believed,  be  understood 

spected  and  from  the  following  judgment,  delivered  in  this  term,  by 

approved  by  a 

committee  o£  ^    ,       r«.  . 

the  club  before  Lord  Denman,  C.  J. — ^This  was  an  action  on  a  poucy 

AU  hi*  sphere-  ^^  insurance  on  the  plaintiff's  ship,  tried  before  my  brother 

by  insured  to    JSoUand,  at  Durham,  in  the  summer  assizes  of  1833. 

&c.^nd  other^      ^^^  policy  was  not  a  common  marine  policy,  but  it  was 

wise  in  a  sea-  Qtie  on  which  the  plaintiff,  the  defendant,  and  a  great  many 
worthy  state,         ,  ^    .  ... 

as  to  the  com-  Other  persons,  were  mutual  insurers  on  their  respective 

mittee  or  their  g},jpg^  for  thg  period  of  one  year.  This  policy  contained 
shall  from  several  rules  and  stipulations,  which  do  not  exist  in  the 
se"in  meeu*  common  marine  policies.  In  the  body  of  the  policy  there 
Jill  chain  car    is  the  following  clause : — 

^lyiuuSr  ''  -And  we  the  subscribers  hereunto  do  hereby  elect,  no- 
All  ships  to  be  minate,  and  appoint  Messrs.  John  BelL  (and  six  others.)  to 
subject  to  sur-  ^  .'^^  ,      ^  .  ,  „ 

vey  by  the        be  a  committee  and  general  referees  between  and  amongst  all 

comnuttee  or    ^^^  every  of  us  the  said  subscribers,  in  all  and  every  matter 

their  surveyor,  -^  ^  '  ^  '' 

at  such  times    and  thing  relating  to  our   respective  assurances  hereby 

mittee  shSl      n^ade;  and  any  three  of  the  committee  or  referees  for  the 

think  proper,    time  being,  are  hereby  authorized  to  adjust,  settle,  and 

ers  neglecting   determine  all  controversies  and  disputes,  and  all  accounts, 

to  get  such  re-  demands,  and  transactions  whatsoever,  by  and  between  all 

pairs  done  to  .  .  ... 

their  ships  as    or  any  of  US  the  said  subscribers  to  this  policy,  touching 

shall  from 

time  to  time  be  ordered  by  the  committee  or  their  inspector,  afler  notice,  to  be  unin- 
sured until  the  same  shall  be  done  :^ — Held,  in  an  action  on  such  a  policy  for  a  total  loss, 
that  the  clause  respecting  chain  cables  is  merely  directory  to  the  committee,  and  does 
not  create  a  condition  precedent,  imposing  on  the  assured  the  necessity  of  proving  that 
his  chain  cable  had  been  properly  tested. 

By  payment  of  money  into  Court,  upon  a  count  on  a  policy,  the  defendant  is  estopped 
from  shewing  (a)  that  the  vessel  is  unseaworthy,  or  that  the  action  is  brought  too  soon. 

(a)  It  would  be  otherwise  if  the  objection  appeared  upon  the  record,  as  if  a  declaration  were 
entitled  of  a  day  in  July,  upon  a  bill  of  exchange  which  would  become  doe  in  August. 
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and  concerning  all  and  every  or  any  of  the  insurances  hereby 
made,  or  other  matter  or  thing  relating  to  or  concerning 
the  same,  or  this  policy,  and  the  determination  or  determi- 
nations from  time  to  time  to  be  made  and  signed  by  any 
three  of  the  committee  or  referees  for  the  time  being,  accord- 
ing to  the  terms  of  this  policy,  and  the  warranties,  rules, 
terms  and  conditions,  hereto  subjoined,  (which  are  deemed 
a  component  part  of  this  policy,)  shall  be,  and  is  and  are 
hereby  agreed  and  declared  to  be  final  and  conclusive  to  the 
several  subscribers  hereunto  respectively,  and  their  respec* 
tive  heirs,  executors,  administrators,  and  assigns,  who  are 
hereby  declared  to  be  bound  thereby.  And  it  is  mutually 
agreed^  that  in  case  any  of  the  said  committee  or  referees 
shall  die  or  become  incapacitated,  or  refuse  or  decline  to 
act,  before  the  expiration  of  the  said  twelve  calendar  months, 
then  and  in  such  case,  and  so  often  as  the  same  shall  happen^ 
it  shall  be  lawful  to  and  for  the  surviving  or  continuing 
committee,  by  writing  under  their  hands,  to  choose  and 
appoint  any  other  or  others  of  us  to  supply  the  vacancy  or 
vacancies  to  be  occasioned  as  aforesaid;  and  after  such  said 
appointment,  the  person  or  persons  so  to  be  chosen  shall 
be  vested  with  the  same  powers  and  authorities,  in  every 
respect,  as  are  hereby  given  to  or  vested  in  the  committee 
or  general  referees  herein  above  named;  and  all  acts  or 
orders  to  be  made  or  signed  by  such  of  us  as  shall  or  may 
be  chosen  and  appointed  in  manner  aforesaid,  shall  have  the 
same  force  and  effect  as  if  the  same  had  been  made  by  the 
said  committee  or  general  referees  herein  above  named." 

At  the  foot  of  the  policy  there  was  a  heading  of  Except 
tions,  warranties,  rules,  terms,  conditions,  and  agreements, 
referred  to  and  subjoined;"  and  amongst  them^ 

''  1.  All  ships  to  be  inspected  and  approved  of  by  a  ma- 
jority of  the  committee  before  admission;  and  no  ship 
registered  at  any  other  port  than  Sunderland,  shall  be  ad- 
mitted for  a  larger  sum  than  the  interest  of  the  owner  resi- 
dent at  the  port  of  Sunderland.  All  ships  hereby  insured 
to  he  well  found  and  fitted  out  with  all  necessary  tackle 
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wid  mteriab,  and  otherwise  in  a  seaworthy  state,  as  to  the 
oommittee  or  their  inspector  shall  froni  time  to  time  seem 
proper.  Vessels  not  exceeding  twelve  keels  in  burthen,  to 
ha?e  180  fathoms  of  rope  cable,  or  160  fathoms  of  eham; 
and  if  abcnre  that  burthen,  200  fathoms  of  rope  cable,  or 
180  fathoms  of  chain ;  and  all  chain  cables  to  be  properly 
tesiedf  and  the  windlasses  of  such  ships  as  shall  have  chain 
cables  to  be  properly  secured.  All  ships  to  be  subject  to 
survey  by  two  or  more  of  the  committee  and  the  surveyor, 
in  Ae  autumn  of  the  present  year,  and  at  such  other  times 
as  the  committee  shall  think  proper;  and  subscribers  neg- 
lecting to  get  such  repairs  done  to,  and  stores  and  materials 
for  their  respective  ships,  as  shall  from  time  to  time  be 
ordered  by  the  committee  or  their  inspector,  after  notice 
for  that  purpose  from  the  secretary,  to  be  uninsured  until 
the  same  shall  be  got  or  done,  although  such  subscribers,  in 
die  interim,  to  be  liable  to  other  losses/' 

^  25.  A  proportion  not  exceeding  1/.  5s,  per  cent,  of  the 

total  and  partial  losses,  (except  salvages,  as  hereinafter 

named,)  shall  be  called  for  upon  the  subscribers  liable  to 

the  same  at  every  forty  days,  and  for  which  receipts  shall  be 

prepared  by  the  secretary  and  given  to  the  several  sufferers 

to  receive  dielr  proportion  of  the  same;  and  salvages  for 

money  paid  for  getting  any  ship  off  a  strand,  or  for  assisting 

any  ship  in  distress,  shall  be  paid  ten  days  after  settled  by 

the  committee,  if  the  same  shall  amount  to  100/.     And 

where  two  or  more  averages  or  losses  shall  be  put  togetiiCT 

in  one  receipt  (for  greater  ease  in  collecting  the  same  of 

subscribers,)  and  any  subscriber  having  to  pay  the  same  shall 

iail,  or  of  whom  payment  cannot  be  obtained,  in  such  case 

the  several  sufferers,  whose  averages  or  losses  shall  have 

been  so  put  together,  shall  pay  back  to  the  holder  of  such 

receipt  their  several  proportions  or  sums  which  shall  have 

been  included  in  any  such  receipt,  provided  such  recdpt 

shall  be  returned  to  tiie  secretary  within  ten  days  after  the 

same  shdl  become  due,  but  if  kept  longer  by  the  holder, 

he  is  to  take  the  risk  of  the  whole  amount  of  such  receipt 


TRINITY  TERM,   V  WILL.  IV. 

upon  himself.  Any  subscriber  not  paying  to  the  secretary, 
on  demand,  his  proportion  of  any  receipt  to  be  returned  as 
aforesaid,  to  be  uninsured  until  the  same  be  paid,  although  ff, 

he  shall  in  the  interim  be  liable  to  other  losses.''  Douglas. 

The  first  count  of  the  declaration  contains  allegations 
adapted  to  the  particular  stipulations  of  the  policy,  and 
amongst  others  that  the  vessel  was  provided  with  such  cables 
as  the  rules  in  the  policy  require.  It  states  a  total  loss  by 
the  perils  of  the  sea;  that  the  plaintiff  revoked  the  power  and 
authority  of  the  committee ;  and  that  the  proportion  of  the 
loss  which  the  defendant  was  liable  to  pay  amounted  to 
U  Ids.  9d. 

The  second  count  is  more  general;  it  does  not  con- 
tain any  allegation  that  the  plaintiff  revoked  the  power  and 
authority  of  the  committee, — and  it  claims  a  nominal  sum 
of  90i.,  as  the  proportion  of  the  loss  which  the  defendant 
was  liable  to  pay. 

The  third  count  was  for  money  had  and  received,  and  on 
an  account  stated. 

The  defendant  pleaded  the  general  issue,  and  paid  1/.  IO5. 
into  Court  on  the  last  two  counts. 

On  the  1st  April,  1833,  the  plaintiff's  ship  went  on  shore 
and  was  stranded,  near  Sunderland,  and  she  was  got  off  on 
die  20th. 

Notice  of  abandonment  was  given  before  the  20th,  and 
which  was  declined,  and  on  the  25th  a  second  notice  of 
abandonment  was  given. 

The  committee  met  to  investigate  the  loss,  and  on  the 
21st  of  June  a  notice  was  served  on  the  plaintiff,  of  a  meet- 
ing of  the  committee  to  make  their  award.  The  committee 
met  on  the  22d.  The  plaintiff  attended,  and  said  he  was 
not  then  prepared  to  go  into  his  case,  in  consequence  of  the 
absence  of  his  attorney,  who  had  his  papers.  The  chair- 
man asked  him  if  he  wished  to  have  it  adjourned ;  he  said 
yes,  and  it  was  adjourned  to  the  27th;  the  plaintiff  made 
no  objection  to  this. 

Od  the  ^tb,  the  plaintiff  sent  a  DOtiGe  withdrawbg  from 
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the  arbitration.  On  the  27th^  the  committee  met,  examined 
the  surveyor,  and  made  their  award,  and  by  that  award  they 
determined  that  the  plaintiff  was  not  entitled  to  abandon 
the  ship  and  to  recover  for  a  total  loss^  and  they  accordingly 
dissented  from  such  abandonment,  and  they  determined  that 
the  damage  amounted  to  a  partial  loss,  and  they  awarded 
and  determined  that  the  underwriters  should  forthwith  con- 
tribute and  pay  to  the  plaintiff  the  sum  of  85/.  85.  Id.,  being 
the  amount  of  their  proportion,  as  ascertained  by  the  17th 
rule. 

The  defendant's  proportion  under  the  award  would  be 
]/.  45.  3d.f  and  that  sum  was  more  than  covered  by  the 
money  paid  into  Court  on  the  last  two  counts,  which  was 
1/.  10$. 

The  jury  found  that  the  loss  was  total,  and  that  the  sum 
which  the  defendant  was  liable  to  pay  was  4/«  13$.  Qd. 

On  the  trial  it  appeared,  that  according  to  the  course  of 
proceeding  under  the  25th  rule,  in  consequence  of  prior 
losses  in  the  club,  which  had  been  drawn  for,  the  losses 
which  happened  on  the  1st  of  April,  1833,  (which  was  the 
day  the  plaintiff's  ship  was  stranded,)  would  be  drawn  for 
at  the  earliest  at  forty  days  after  the  22d  of  July,  and  would 
have  become  payable  to  the  assured  on  the  Slst  of  August, 
and  the  club  would  not  have  been  in  funds  earlier  than  that 
day  to  pay  the  present  loss. 

The  defendant,  on  the  trial,  submitted  that  the  plaintiff 
should  be  nonsuited  on  two  grounds, 

1st.  That  the  chain  cable  of  the  ship  was  not  properly 
tested,  according  to  the  first  rule ;  and, 

2d.  That  the  action  was  brought  too  soon  (a),  under  the 
25th  rule,  as  the  club  would  not  be  in  funds  to  pay  the  loss 
till  the  31st  of  August;  and  the  judge  gave  leave  to  the 
defendant  to  move  the  Court  on  both  these  grounds. 

On  the  first  of  these  points,  we  are  of  opinion  that  the 
chain  cable  not  being  properly  tested,  is  not,  taken  by  itself, 
without  more,  a  condition  precedent.     It  is  true  that  in  that 

(a)  This  actioa  was  comiiif  need  by  writ  of  sommons,  issued  10  June, 
1833. 


Harrison 
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part  of  the  1st  rule  which  immediately  precedes  the  testing        18S5. 
the  chain  cable,  there  is  nothing  said  about  the  committee 
or  their  inspector,  but  both  at  the  beginning  of  the  rule  and  v. 

abo  in  the  latter  part  of  the  rule,  the  committee  are  men-  I^ouqlab. 
tioned;  and  on  the  whole  of  the  rule,  we  are  of  opinion 
that  what  is  said  about  the  chain  cable  is  only  a  direction 
to  the  committee  as  to  what  they  were  to  point  their  atten- 
tion to.  But  suppose  it  were  otherwise,  it  is  in  the  nature 
of  a  want  of  seaworthiness,  and  the  opinion  of  the  jury 
should  have  been  taken  upon  it.  Independently  of  tha^ 
however,  we  think,  that  by  payment  of  money  into  Court, 
the  objection,  if  it  ever  existed,  is  cured;  for  that  admits  the 
plaintiff  to  be  entitled  to  recover  somethings  which  he  could 
not  be  if  the  vessel  were  not  seaworthy  {a). 

As  to  the  second  ground  of  nonsuit,  there  is  no  doubt  that 
the  action  is  brought  too  soon,  and  it  would  be  a  cause  of 
nonsuit  if  it  were  not  for  the  payment  of  money  into  Court. 

That  admits,  to  some  extent  at  least,  that  the  plaintiff  was 
entitled  to  recover.  It  does  not  appear  from  the  evidence, 
whether,  supposing  the  loss  to  be  total,  the  whole  of  the 
money  which  the  plaintiff  would  be  entitled  to  receive  be- 
came due  on  the  3 1st  of  August,  or  whether  the  sum  was 
divisible,  to  be  paid  at  different  times ;  if  the  whole  was  to 
be  paid  at  once,  as  one  entire  sum,  in  which  no  distinction 
could  be  made  between  one  part  and  the  rest,  then  as  the 
payment  of  money  into  Court  admitted  part  to  be  due,  it 
would  constitute  an  admission  of  the  whole  \  but  not  so  if 
it  was  to  be  paid  by  instalments.  It  lay  upon  the  defendant 
to  have  this  distinctly  ascertained,  because  the  admitting  of 
part  unexplained  would  operate  as  an  admission  of  the 
whole.  We  think,  therefore,  that  there  is  no  ground  for  a 
nonsuit  on  either  of  the  points  reserved. 

The  rule  was  only  granted  on  these  two  grounds,  and 
therefore  we  are  of  opinion  that  it  should  be  discharged. 

Rule  discharged. 

(a)  Every  marine  insurance  con-  either  express,  as  in  the  first  count, 
tains  a  warranty  of  seaworthiness,     or  implied,  as  in  the  second. 
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1885. 

^^-^^  Pounds  v.  Pen  fold  and  Mary  his  Wife. 

Practice  with    CASE  for  slanderous   words  spoken   by   the  defendant 
short  notice  of  Mary.    The  defendants  were  served  with  a  writ  of  sum- 

tnal  under  the  mons  in  September,  1834,  and  entered  an  appearance  in 
new  mies* 

the  same  month. 

30th  January,  1835,  the  declaration  was  delivered. 

On  the  following  day  a  plea  was  demanded. 

7th  February,  an  order  was  made  by  consent,  that  the 
defendant  should  have  five  days  time  to  plead  ''  pleading 
issuably,  rejoining  gratis,  and  taking  short  notice  of  trial,  if 
necessary,  for  the  next  assizes." 

12th  February,  another  order  was  obtained  (not  by  con- 
sent) for  a  week's  further  time  to  plead,  upon  the  same 
terms. 

1 9th  February,  at  half-past  seven  o'clock,  p.  m.,  the  ge- 
neral issue  and  three  pleas  of  justification  were  left  by  the 
defendant's  agent,  at  the  office  of  the  plaintiff's  agent  in 
London. 

27th  February,  at  half-past  seven,  p.  m.,  the  replication 
was  delivered,  forming  part  of  the  issue,  upon  which  issue, 
notice  of  trial  for  the  next  assizes  to  be  holden  at  Win- 
chester was  indorsed.  The  defendants'  agent,  on  this 
occasion,  objected  that  the  delivery  of  the  replication  with 
the  notice  of  trial  was  too  late,  and  he  gave  notice  to  the 
plaintiff's  agent  that  he  should  treat  the  notice  of  trial  as 
a  nullity.  No  witness  was  subpoenaed  on  the  part  of  the 
defendants. 

3d  March,  being  the  commission  day  at  Winchester,  Pat* 
ieson,  J.  sat  at  nisi  prius ;  and  this  cause,  which  had  been 
duly  entered,  was  called  on  and  tried  as  an  undefended 
cause,  and  the  plaintiff  had  a  verdict  for  50/.  damages. 
Upon  affidavits  stating  these  facts,  and  that  the  defendants 
and  their  attorney  verily  believed  that  the  defendants  had  a 
good  defence  upon  the  merits,  F,  Kelly,  in  Easter  term, 
obtained  a  rule  to  set  aside  the  verdict,  and  for  a  new  trial. 

Affidavits  in  answer  stated^  that  the  pleas  were  not  sent 
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ffom  London  until  20th  February,  and  did  not  arrive  in        1^35. 
the  country  until  the  21st;  that  some  time  was  necessarily        ^^^^^^^ 
spent  in  inquiring  whether  the  facts  stated  by  way  of  justi-  «. 

fication  were  correct,  before  replying;  so  that  the  replica-  Pshfold. 
tion  could  not  be  delivered  earlier  than  the  time  when  it 
was  delivered,  and  that  on  the  morning  of  the  27th  Fe* 
bruary,  the  defendant's  agent  was  informed  that  the  issue 
would  be  delivered  on  that  evening  with  notice  of  trial,  if 
possible,  before  post  time,  but  that  at  all  events  he  might 
write  into  the  country  by  that  night's  post,  to  inform  his 
client  that  the  issue  and  notice  of  trial  would  be  delivered 
on  that  evening. 

Dampitr  now  shewed  cause.  By  Reg.  Gen.  H.  T.  2 
W.  4, 1. 58,  it  is  ordered,  that  ^  the  expression '  short  notice 
of  trial'  shall,  in  country  causes,  be  taken  to  mean  four  days." 
By  Reg.  Gen.  H.  T.  2  W,  4,  VIII., ''  in  all  cases  in  which 
any  particular  number  of  days  is  prescribed  by  the  rules  or 
practice  of  the  Courts,  the  same  shall  be  reckoned  eidu* 
sively  of  the  first  day  and  inclusively  of  the  last  day,  unless 
the  last  day  shall  happen  to  fall  on  a  Sunday,  &c„  in  which 
case  the  time  shall  be  reckoned  exclusively  of  that  day  also." 
By  Reg.  Gen.  H.  T.  2  W.  4,  I.  50,  it  is  ordered,  that 
**  service  of  rules  and  orders,  and  notices,  if  made  before 
nine  at  night,  shall  be  deemed  good,  but  not  if  made  after 
that  hour."  Under  all  these  rules  it  is  submitted,  that 
notice  of  trial  given  at  half-past  seven  in  the  evening  of  the 
27th  February,  for  trial  at  the  assizes  which  commenced 
on  Sd  March,  was  given  sufficiently  early.  In  Lawson  v. 
Robinson  (a),  ''short  notice  of  trial"  under  the  rule  of  H.  T. 
2  W.  4, 1.  58,  was  held  to  mean  four  days  peremptorily. 

As  the  defendant  had  time  to  plead  given  him  twice,  and 
as  it  was  through  his  laches,  in  not  pleading  more  speedily, 
that  the  plaintiff  was  prevented  from  giving  a  longer  notice 
of  trial,  the  Court  will  not,  it  is  hoped,  allow  him  now  to 

(a)  1  Crompt.  &  Mees.  499. 
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18S5.  have  a  new  trial.    The  plaintiff's  delay  in  replying  is  ac- 

^'^^^  counted  for  in  the  affidavits* 
Pounds 


V. 

Pehfoui. 


F.  Kelly,  contri.  The  laches  (if  any)  was  on  the  part 
of  the  plaintiffl  In  the  first  place,  he  did  not  declare  until 
several  months  after  the  defendant  had  entered  bis  appear- 
ance ;  and  afterwards  he  delayed  his  replication  until  the 
latest  possible  moment  consistently  with  the  giving  of  four 
days  notice  of  trial.  The  defendant's  pleas  were  of  a  diffi- 
cult nature,  and  required  the  full  time  that  was  allowed  by 
the  two  orders*  The  plaintiff's  replication  was  the  simple 
one  of  de  injuria,  and  might  have  been  delivered  earlier 
than  half-past  seven  (which  is  after  post  time)  on  the  27th 
February.  The  terms  of  the  order  for  time  to  plead  are 
^'  taking  short  notice  of  trial,  if  necessary,  for  the  next 
assizes."  Short  notice  of  trial  was  not  necessary  in  this  case, 
as  the  replication  might  have  been  delivered  earlier.  Or- 
dinarily, the  defendant  is  entitled  to  twenty-four  hours  to  add 
the  similiter ;  but  upon  moving  for  this  rule,  the  Court  said 
that  the  plaintiff  was  entitled  to  make  up  and  deliver  the 
issue  and  give  notice  of  trial  at  any  time  before  the  assizes. 

Lord  Dbnman,  C.J. — We  think  that  this  rule  ought  to 
be  made  absolute  (a).  Upon  the  whole,  the  trial  does  not 
appear  to  us  satisfactory,  though  we  think  that  neither 
party  was  to  blame. 

Rule  absolute  (6)* 

(a)  As  nothing  was  said  aboat  Colvin,  2  Dowl.  P.  C.  415. 

costs,  each  party  would  pay  his  (6)  At  the  summer  assizes,  1835, 

own  costs  of  the  first  trial,  under  the  plaintiff  obtaided  a  Verdict—^ 

Reg;  H.  2  Will.  4,  I.  64.    And  damages  40/. 
See  HoUock,  391;    Newberry  v. 
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Taylor  {ind  another,  Assignees  of  Walsh,  t^.  Wilkinson 
and  another. 

Scire  facias  against  the  defendants^  as  bail  in  an  The  liability 

action  of  assumpsit  by  original  writ  against  George  Barnard  *^f  hail  upon  a 

Gregory,  for  1(200/.  money  lent,  and  the  like  sum  for  money  given  in  an 

paid,  money  had  and  received,  and  upon  an  account  stated,  ^i^^db"^ 

The  declaration  at  first  contiuned  four  counts  in  conformity  original  writ, 

to  the  wri^  and  the  damages  were  laid  at  1200/.    The  Jlroy^norfir- 

recognizance  of  bail  was  in  the  usual  form, ''  in  the  sum  of  '^^  ^7  in* 

aooo/.,  to  be  levied  8cc.,  in  case  Gregory  should  happen  to  declaration 

be  convicted  in  a  plea  in  a  certain  action  theretofore  com-  °®]T  ^""^.^^ 
*  .  ,    ,  action  not  m- 

menced  against  him  at  the  suit  of  the  plaintiflfs."    After-  daded  in  the 

wards,  upon  application  to  amend  the  declaration,  Mr.  J.  ^[^i^  the* 

Bayley  made  the  following  order : — **  Upon  hearing  the  goneral  claim 

attorneys  or  agents  on  both  sides,  I  do  order  that  on  pay-  and  also  in« 

meet  of  costs  the  plaintiffs  be  at  liberty  to  amend  the  ^^''^^^g  the 

,  amonnt 

declaration  in  this  cause."    In  pursuance  of  this  order  two  claimed  in 

new  counts  were  added,  viz.  one  for  work  and  labour,  and       *^^^^ 

'  causes  or 

another  for  interest,  and  the  demand  in  each  of  the  original  action  stated 
counts  was  increased  from  1200/.  to  5000/.,  and  also  the  da^  ^"  the  wnt. 
mages  in  the  declaration  were  laid  at  3000/.  instead  of  1200/. 
The  counts  then  stood  thus : — 1.  For  money  lent,  3000/.: 
2.  For  money  paid,  3000/. :  3.  For  money  had  and  received, 
3000/. :  4.  (new)  For  work  and  labour,  500/. :  5.  (new)  For 
interest,  1000/. :  6.  Upon  an  account  stated,  3000/.  Da- 
mages laid  at  3000/. 

To  this  declaration  so  amended,  Gregory  pleaded  the 
genera]  issue  and  the  statute  of  limitations.  The  plaintiffs 
entered  a  nolle  prosequi  on  the  sixth  count,  and  a  verdict 
was  found  for  the  plaintiffs  on  the  first  and  third  counts  for 
one  shilling;  on  the  second  for  1001/.  Il5. 2d.;  on  the  fourth 
for  77/.  55.;  and  on  the  fifth  for  1026/., — making  together 
2104/.  1 75. 2</.,  and  40s.  costs.  Judgment  was  entered  up  for 
the  said  sum  of  2104/.  175.  2d.,  and  also  for  211/.  125.  lOd. 
for  costs  of  increase. 
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iddA.  The  declaration  in  sci.  fa.,  after  stating  the  above  matters, 

^•^^^^^  averred,  that  although  the  sum  of  one  shilling,  recovered  on 
and  another  ^^^  'irst  and  third  counts  of  the  declaration,  was  recovered 
_.    ^'  in  the  plea  in  the  recognizance  mentioned,  and  for  the  non- 

aod  anotlier.  performance  of  the  said  promises  and  undertakings  in  the 
said  recognizance  first  above  mentioned,  and  the  sum  of 
1001/.  lis.  €«{.,  recovered  in  the  second  count  of  the 
declaration,  was  also  recovered  in  the  plea  in  the  recog- 
nizance mentioned,  and  for  the  non-performance  of  the 
promise  and  undertaking  in  the  said  recc^nizance  secondly 
above  mentioned;  yet  Gregory  had  not  paid  or  satisfied 
the  plaintiffs  the  sum  of  one  shilling  and  1001/.  lis.  2d.,  or 
the  said  costs  and  charges,  or  rendered  himself:  Whereby 
the  recognizance  became  forfeited :  Wherefore  the  plaintiffs 
bad  prayed  execution  against  the  defendants  according  to  the 
force  and  effect  of  their  recognizance. 

Pleas :  firsts  that  no  judgment  was  given  in  the  suit  in 
the  condition  of  the  recognizance  mentioned. 

2.  That  Gregory  never  was  convicted  in  the  action  in 
the  recognizance  mentioned. 

4*  That  the  action  in  the  recognizance  mentioned  was 
commenced  by  original,  (referred  to  as  set  out  in  a  third 
plea),  and  that  in  declaring  in  the  said  action  the  plaintiffs 
Were  bound  by  law  to  set  forth  and  allege  in  the  declaration 
the  same  identical  causes  of  action  as  those  set  forth  in 
the  original  writ  upon  which  the  action  was  commenced, 
and  could  not,  in  and  by  their  declaration,  set  forth  or 
allege  causes  of  action  in  substance  and  effect  at  variance 
with  and  different  from  the  causes  of  action  set  forth  or 
alleged  in  the  original  writ;  yet  that  the  recovery  was  had 
and  obtained  on  an  amended  declaration  not  containing  the 
identical  causes  of  action,  but  containing  others  in  substance 
and  effect  at  variance  with  and  differing  therefiiom. 

6.  That  a  fine  is  payable  to  the  king  on  original  writs, 
and  that  the  fine  which  was  paid  is  less  than  would  have 
been  payable  if  the  original  writ  had  contained  the  same 
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causes  of  action  and  the  same  amount  of  damages  fts  are 
contained  in  the  amended  declaration. 

7.  That  Bayley,  J.  did  not^  with  the  consent  of  the 
defendants,  (the  bail^)  make  any  order  for  amending  the 
declaration. 

8.  That  the  supposed  order  of  Bayley,  J.  has  not  been 
made  a  rule  of  Court. 

9.  That  on  the  trial  of  the  original  action^  the  plaintifFs^ 
for  the  purpose  of  proTing  that  the  causes  of  action  accrued 
within  six  years,  produced  a  copy  of  the  continuance  roll  in 
that  action^  (the  roll  was  here  set  out)  and  no  other  evi- 
dence,  and  that  there  was  a  verdict  on  the  second  issue  in 
the  original  action,  subject  to  a  case.  (The  special  case 
was  then  set  out  (a).)  Averment :  that  pending  the  special 
Cise,  and  without  the  consent  of  the  defendants,  a  rule  nisi 
was  granted  and  afterwards  made  absolute  for  amending 
the  continuance  roll,  by  adding  a  continuance  from  the  first 
return  day  of  Trinity  term  to  the  last  return  day  of  the  same 
term ;  that  the  amendment  was  made  in  pursuance  of  the 
rule ;  that  afterwards,  by  a  certain  other  rule  of  Court,  it 
was  ordered  that  judgment  should  be  entered  for  the  plain- 
tiffs; and  that  judgment  was  entered  accordingly.  The 
plea  then  averred,  that  the  recovery  was  not  had  upon  the 
fccts  stated  in  the  special  case,  but  upon  other  facts  not 
found  by  the  jury  at  the  trial. 

10.  That  the  plaintiffs  ought  not  to  have  execution 
against  the  defendants  for  the  costs  of  the  original  action, 
for  that  one  entire  sum  of  405.  was  recovered  for  costs,  and 
one  entire  sum  of  21 1/.  12«.  \0d.  was  adjudged  for  costs  of 
increase  upon  the  whole  of  the  counts  of  the  amended 
declaration. 

Replications :  To  the  first  and  second  pleas,  traversing 
die  allegations  in  those  pleas. 

To  the  fourth  plea,  that  the  causes  of  action  in  the 
amended  declaration  in  the  original  action,  in  respect  of 
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Tatlor 
and  another 

V. 

Wilkinson 

and  another. 


(a)  See  Toy^  v.  Oregwy,  2  Barnw.  &  Adol.  257. 
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which  one  shillbg  was  recovered,  are  the  same  identical 

causes  of  action  as  those  set  forth  in  the  original  writ«  so 

end'ano^er   fu*  &s  relates  to  the  promises  first  and  thirdly  mentioned 

^    *'  therein;  and  that  the  cause  of  action  in  respect  of  which 

ond  another.    1001/.  1  U»  9d.  was  recovered,  is  the  same  as  that  set  forth 

in  the  original  writ,  so  far  as  relates  to  the  promise  secondly 

mentioned  therein. 

To  the  sixth  plea,  that  the  damages  laid  in  the  original 
writ,  and  on  which  the  fine  was  paid,  included  the  said 
sums  of  one  shilling  and  1001/.  lis.  2if. 
To  the  7th,  8th,  9th,  and  10th  pleas,  general  demurrers. 
The  defendants  demurred  to  the  replication  to  the  1st, 
fid,  4th,  and  6th  pleas,  and  joined  in  demurrer  to  the  7th, 
8th,  9th,  and  10th  pleas. 

The  plaintiff  joined  in  demurrer  to  the  1st,  fid,  4th|  and 
6th  replications. 

Sir  W.  W.  Follett  for  the  plaintiff.  The  seventh  plea  ia 
no  answer  to  the  declaration.  The  judge  had  full  authority 
to  allow  the  amendment,  without  the  consent  of  the  bail. 
Even  if  the  declaration  had  been  amended  in  pursuance  of 
an  order  which  the  judge  was  not  warranted  in  making,  the 
bail  would  be  liable  upon  the  old  counts  to  the  extent  of 
their  original  undertaking.  It  is  not  contended*  that  if  a 
plaintiff  adds  counts  to  a  declaration,  the  bail  are  respon-* 
sible  for  the  damages  or  debt  recovered  on  the  additional 
counts.  In  this  case  the  damages  have  been  assessed  sepa-* 
ratelyon  each  count;  and  all  that  the  plaintiff  seeks  to 
recover  from  the  bail  is  the  amount  of  the  damages  assessed 
on  the  counts  which  were  originally  contained  in  the  decla- 
ration, and  which  dam^es  do  not  exceed  the  amount  origi* 
nally  claimed  in  those  counts.  If  the  bail  are  prejudiced 
in  any  way  by  the  amendment,  they  may  apply  to  the  Court 
for  relief. 

The  objection  to  the  eighth  plea, — that  the  order  of 
Bayley,J.  has  not  been  made  a  rule  of  Court,  cannot 
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prevail.     That  is  an  irregularity  which  cannot  be  taken         1835. 
advantage  of  in  an  action  against  the  baiL  ^-^v-^/ 

The  ninth  plea  in  effect  says,  that  the  Court  ought  not  to    and  another 
have  allowed  the  amendment  of  the  roll  bv  adding  the  con-    ,„    ^• 
tmuance.     It  is  therefore  an  attempt  to  impeach  the  de-    and  another. 
cision  in  Taylor  v.  Gregory  (a),  which  is  unreversed;  and  is 
supported  by  Beardmore  v.  Raitenbury  (6). 

The  tenth  plea,  which  states  that  one  entire  sum  was 
awarded  for  costs,  is  informal ;  for  even  assuming  that  the 
bail  are  not  liable  to  those  costs,  the  plea  should  not  have 
been  pleaded  to  the  whole  declaration,  but  only  to  so  much 
of  the  demand  as  relates  to  the  costs. 

The  demurrer  to  the  replications  to  the  1st  and  2d  pleas 
is  altogether  groundless. 

The  demurrer  to  the  replication  to  the  4th  plea  raises 
one  of  the  questions  which  were  decided  in  Taylor  v.  Gre- 
gory (c).  That  was  an  application  that  an  exbneretur  might 
be  entered  on  this  bail-bond,  on  the  ground  of  the  variance 
between  the  amended  declaration  and  the  original  writ  If 
the  defendants  mean  to  say,  as  a  matter  of  fact,  that  the 
plaintiff  did  not  recover  on  the  original  causes  of  <iction^ 
that  is  a  question  to  be  determined  by  a  jury : — if,  on  the 
other  hand,  they  say  that  because  the  plaintiffs  amended 
the  declaration  the  action  cannot  in  point  of  law  be  the 
iame,  then  the  question  resolves  itself  into  that  which  was 
decided  in  Taylor  v.  Gregory.  The  defendants  cannot 
take  advantage  of  any  variance  between  the  original  writ 
and  die  declaration.  It  is  true  that  where  the  action  is 
commenced  by  original,  and  there  is  a  variance  between  the 
original  writ  and  the  declaration,  the  Court  will  discharge 
the  defendant  on  entering  a  common  appearance ;  but  the 
Court  will  not,  for  this  reason,  set  aside  the  proceed ings(d); 
Mayfiild  v.  Davison  (e).  Green  v.  Elgie  (f).    No  advantage 

(a)  2  Bam.  &  Adol.  257.  (c)  2  Born.  &  Adol.  264. 

{b)  1  Dowl.  &  Ryl.  27 ;  5  Bam.  (rf)  Tidd's  Prac.  9th  ed.  45L 

h  Alders.  452.  And  see  Wynne  v.  (e)  10  Barn.  &  Cressw.  223. 

Middietan,  2  Stra.  1227.  (/)  3  Barn.  &  Adol.  437. 
VOL.  Y.                                          O 
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1RSS.        can  however,  after  verdict^  be  taken,  even  by  the  original 

^'^^'^'^      defendant,  of  any  variance  between  the  original  writ  and 

and  another    the  declaration.     That  is  provided  against  by   18  £/iz. 

,„    ^-  c.  14,  41  Jac,  1,  c.  13,  and  5  Geo.  1,  c.  IS,    There  is  no 

Wilkinson 

91)4  aouther.   reaaon  why  the  bail  should  be  in  a  better  situation  in  this 

respect  than  their  principal.  In  a  note  to  1  Wnu.  Sound,  (a), 
after  stating  succinctly  the  various  authorities  on  the  sub- 
ject, it  is  added,  ^'  From  hence  it  seems  to  follow,  that  no 
advantage  whatever  can  now  be  had,  either  of  a  defective 
original,  or  of  a  variance  between  it  and  the  declaration." 
The  distinction  on  this  subject  is  this ;«— If  the  plaintiff 
declares  for  a  cause  of  action  wholly  different  from  that 
mentioned  in  the  original,  tba  bail  are  discharged ;  but  if 
he  merely  adds  other  causes  of  action  in  the  declaration  to 
those  mentioned  in  the  original,  the  bail  are  not  discharged, 
but  are  liable  to  the  extent  of  the  causes  of  action  stated 
in  the  original ;  2  Wm$.  Saund.  71  d,  n..  Wheelwright  v. 
Jutting  (fi),  Jacob  v,  Bowes  (c),  Green  v.  Elgie{d).  There 
is  a  rule  of  Court,  which  is  mentioned  in  Jacob  v,  Bowek^ 
which  orders  that  where  the  plaintiff  recovers  a  greater 
$um  than  is  expressed  in  the  process  on  which  he  de* 
Clares,  tlie  bail  shall  be  liable  for  the  sum  sworn  to  and 
indorsed  on  the  process,  or  for  any  lesser  sunt  (e)  which  the 
plaintiff  shall  recover.  The  bail  in  this  case  are  therefore 
liable  to  pay  the  sums  of  one  shilling  and  1001 A  lis.  2d., 
which  are  recovered  in  respect  of  causes  of  action  stated  in 
both  writ  and  declaration,  and  to  the  costs,— but  are  not 
liable  to  the  sums  of  771.  5s.  and  102G/.,  which  were  re- 
covered in  respect  of  causes  of  action  not  stated  in  the 
original  writ. 

Campbell,  A.  6.,  for  the  defendant.  The  first  and 
second  pleas  are  in  substance,  that  the  plaintiff  had  no 
judgment  against  Gregory  in  the  action  in  which  the  re- 

(a)  Note  to  p.  318.  (c)  6  East,  313;  2  Smith,  402. 

(6)  7  Taunt.  304;  1  B.  Moore,  (rf)  3  Barn.  &  Adol.  437. 

51.  (e)  Sic. 
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cogoizance  was  entered  into.  Either  the  declaration  is  bad 
00  the  face  of  it,  or  there  is  no  judgment  which  will  support  ^"^^ 
a  declaration  framed  like  the  present.  The  plaintiff  says  and  another 
by  his  sci.  fa.  that  he  is  entitled  to  judgment  for  £000/.  If  vFji^^ivsov 
the  condition  of  the  recognizance  is  broken,  the  whole  and  another, 
peaalty  is  forfeited.  There  is  a  great  difference  iu  the 
recognizance  where  the  action  is  commenced  by  bill  and 
where  it  is  commenced  by  original ;  for  where  the  action  is 
commenced  by  bill,  there  is  no  description  of  the  action 
on  the  face  of  the  recognizance ;  but  where  it  is  commenced 
by  original,  there  is  a  very  minute  description  (a).  The  cob- 
ditioB  of  the  recognizance  is,  that  in  case  Gregory  be  con- 
victed in  a  plea  in  a  certain  action  theretofore  commenced 
tt  the  suit  of  the  plaintiffs  against  Gregory,  and  which  action 
was  then  depending,  to  wit,  in  a  plea  &c., — and  then  the 
writ,  which  contained  four  counts,  claiming  1900/.  each, 
and  in  which  the  damages  are  laid  at  1£00/.,  is  set  out; 
—and  if  Gregory  should  not  pay  to  the  plaintiffs  ^'  all  such 
damages,  costs,  and  charges,  as  should  be  adjudged  to  the 
plaintiffs  in  the  plea  aforesaid,"  or  render  himself, — the  de- 
fendants, (the  bail,)  will  pay  the  plaintiffs  2000/.  The  extent 
of  the  liability  of  the  defendants  is  1200/.  The  bail  might 
have  had  good  ground  for  declining  to  become  bail  for  the 
defendant,  even  to  the  same  limited  amount,  if  they  had 
known  that  their  principal  would  be  sued  upon  all  the 
causes  of  action  which  are  contained  in  the  amended  decla- 
ration : — they  might  have  supposed  that  the  defendant 
would  have  discharged  the  debt  claimed  in  the  writf  if 
foand  to  be  due,  but  have  doubted  his  ability  to  pay  the 
•mount  claimed  in  the  amended  declaration.  Suppose  the 
cause  of  action  had  been  for  money  lent,  20/.,  and  that 
afterwards  the  claim  had  been  increased  to  1000/.,  would 
the  bail  have  continued  liable  on  their  recognizance? 
Here,  not  only  are  the  damages  increased,  but  new  causes 
of  action  are  inserted.  It  is  argued  that  the  liability  of  the 
bail  may  be  limited  to  the  causes  of  action  stated  in  the 
(a)  See  Tidd's  Practical  Forms,  6ib  ed.  108. 
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original  writ.     Even  were  that  ^o,  the  costs,  which  may  be 
indefinitely  increased  by  the  addition  of  new  counts,  cannot 
be  severed.     But  if  the  bail  are  liable  at  all,  they  are  liable 
for  the  whole  sum  recovered  and  the  entire  costs.    There  is 
a  variance  between  the  original  and  the  declaration,  and  of 
this  the  bail  may  avail  themselves.     Any  substantial  vari- 
ance between  the  writ  and  the  declaration  is  fatal.    Berketir- 
head  v.  Nuthall  (a),  Edwards  v.    Watkin  (ft),   Norton  v. 
Palmer  (c),  Greenjield  v.  Dennis  (d).    JBerkenhead  v.  Nut- 
hall shews  that  if  the  sum  is  greater  in  the  declaration  than 
in  the  writ,  the  variance  is  fatal ;  and  Norton  v.  Palmer 
shews  that  the  addition  of  another  cause  of  action  is  likewise 
fatal ;  and  of  such  a  variance  the  bail  can  take  advantage ; 
Yates  V.  Plaxton  (e).     In  that  case  a  scire  facias  issued 
against  the  bail,  upon  a  judgment  in  the  county  of  the  city 
of  York.     The  defendant  pleaded  that  the  original  writ  was 
in  the  county  of  York,  and  that  there  was  no  original  in  the 
county  of  the  city  of  York.     The  plaintiff  replied  that  a 
capias  issued  on  the  original  writ,  in  B,,  directed  to  the 
Sheriff  of  York.    The  defendant  rejoined  that  there  was  no 
judgment,  against  the  principal,  had  in  the  county  of  York, 
but  confessed  that  there  was  a  recovery  in  the  county  of  the 
city  of  York,  and  traversed  that  in  such  a  case  the  bail  were 
chargeable.     The  plaintiff  demurred  specially  to  the  rejoin- 
der, because  the  defendants  traversed  matters  in  law.     The 
Court  gave  judgment  for  the  defendant.      [Littledale,  J. 
Suppose  the  order  for  amendment,  instead  of  being  in 
general  terms,  had  ordered  those  specific  counts  to  be  added, 
which  were  subsequently  inserted  in  the  declaration, — it 
would  then  have  appeared  that  the  action  was  the  same  as 
that  in  which  the  original  writ  issued.     Would  the  bail  iu 
that  case  have  been  liable?]     It  is  submitted  that   they 
would  not.     In  Comyn^s  Digest,  title  "  Condition,''  various 
cases  are  stated,  which  shew  that,  on  principle,  the  bail 
would  not  be  liable. 


(fl)  Cro.  Eliz.  198. 
(6)  Ibid.  185. 
(c)  Ibid.  829. 


(d)  Ibid.  722. 

(e)  Levinz's  Entries,  170. 
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The  4th  plea  states  that  the  causes  of  action  ia  the  de-  1835. 

claration  in  Taylor  v.  Gregory  are  not  the  same  as  those  ^JT'^'^^^ 

mentioned  in  the  original  writ.     If  they  are  not^  the  defend-  and  another 

ants  are  entitled  to  judgment.  „-    ** 

J     ^  ,       ,  .  .  Wilkinson 

As  to  the  6th  plea^ — the  fine  upon  the  issuing  of  original    and  another. 
writs  is  part  of  the  royal  revenue ;  and  if  the  proper  fine 
was  not  paid^  there  was  no  authority  for  issuing  the  writ. 

The  7th  plea  states  that  the  bail  did  not  consent  to  the 
order  for  the  amendment  of  the  declaration.  The  amend- 
ment of  the  declaration  is  substantially  the  same  as  an 
alteration  in  the  recognizance ;  and  if  this  Court  would  not 
permit  the  recognizance  to  be  altered  without  the  consent 
of  bail,  neither  ought  they  to  permit  the  declaration  to  be 
amended  without  their  consent. 

The  8th  plea  is^  that  the  order  for  the  amendment  was 
not  made  a  rule  of  Court.  A  judge's  order  is  not  of  any 
authority  until  it  is  made  a  rule  of  Court.  In  certain  cases 
liifg/e  judges  have  authority,  by  statute,  to  make  orders^  but 
this  is  not  one  of  those  cases. 

As  to  the  9th  plea.  In  the  case  which  has  been  referred 
to  upon  this  point,  no  opinion  was  given  by  the  Court  as  to 
whether  the  liability  of  the  bail  would  be  affected  by  the 
amendment  of  the  roll. 

It  may  be  admitted  that  the  10th  plea  is  irregular.  The 
plea  ought  to  shew  that  the  recognizance  entered  into  has 
not  been  broken.  The  defendant  cannot  divide  the  liability^ 
as  is  attempted  in  this  plea.  This  being  a  bad  plea,  reflects 
great  light  upon  the  general  matter. 

Sir  W,  IV.  Follett,  in  reply.  The  general  question  now 
under  discussion  has  been  solemnly  decided  by  this  Court 
after  two  arguments.  It  is  idle  to  say  that  this  is  not  the 
same  suit  as  that  in  which  the  recognizance  was  entered 
into.  When  an  amendment  is  made,  it  has  relation  back. 
Suppose  this  were  an  action  for  penalties  on  the  statutes 
against  usury^  and  new  counts  had  been  added  for  further 
penalties^  not  claimed  in  the  wTit; — could  the  defendant  say 
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tkat  the  action  was  no  longer  the  same,  and,  upon  that^ 
J,  ground  an  objection  that  the  action  was  not  commenced  in 

and  another    due  time  i     Clearly  not.     The  former  case  of  Taylor  v. 

WiLKiKsoir    G^^gory  was  decided  on   the  authority  of  Beardmore  t. 

and  another.  Mattenbury ;  and  no  case  has  been  cited  which  can  over- 
turn that  decision.  Berkenhead  ▼.  Nuthall  was  decided  in 
the  22d  year  of  Queen  Elizaheth^  and  the  judgment  in  that 
case  was  reversed,  because  the  statute  of  ]  8  Elizabeth  had 
cured  the  want  of  an  original  writ,  but  did  not  cure  a  va- 
riance between  the  original  writ  and  the  declaration.  The 
same  observation  applies  to  Edwards  v.  Watkhis,  and 
Norton  v*  Palmer.  From  Johns  v.  Siaynaf  (a),  it  appears 
that  where  an  original  issues  into  a  different  county  from 
that  in  which  the  venue  is  laid  in  the  declaration,  it  is  the 
same  as  if  tio  original  had  issued.  This  explains  the  case 
from  Levinz's  Entries  (b).  Variances  between  the  writ  and 
the  declaration  have  been  more  lately  cured  by  5  Geo.  4, 
€•  13.  The  case  has  been  argued  as  if  the  question  were, 
whether  or  not  it  would  be  a  hardship  upon  the  bail  to  hold 
them  liable  in  this  action ;  but  that  is  not  the  question.  It 
18^  whether  the  recognizance  has  been  forfeited.  The  bail 
may,  in  case  of  hardship,  apply  to  the  equitable  jurisdiction 
of  the  Court.  In  Gray  v.  Harvey  (c)  the  defendant  was 
arrested  on  a  debt  alleged  to  be  due  for  goods  sold  and 
delivered,  and  money  lent  and  advanced :  The  declaration 
contained  no  count  for  goods  sold  and  delivered.  The  bail 
applied  to  have  an  exoneretur  entered  on  the  bail -piece, 
but  this  was  refused  by  Liitledale,  J. 

As  to  the  4th  plea.  Whether  the  causes  of  action  are 
identical,  is  a  question  of  fact  for  the  jury ;  Lord  Bagot  v. 
Williams  (d),  Seddon  v.  Tutop  (e).  The  replication  is,  that 
the  causes  of  action  in  the  writ  and  declaration  are  identi- 

(a)  Cro.  Car.  972,  281.  Barn,  k  Cressw.  235. 

(6)  Yates    r.    Flaxtan^    ante,  (e)  0  T.  R.  007;  1  Esp.  N.  P. 

196,  (e).  C.401.  Andsee  Power  y.  Butcher, 

(c)  1  Dowling's  P.  C.  114.  5  Mann.  Sc  R^l,  827,  10  Barn.  & 

(d)  5  Dowl.  &  R^l.  87;  <S.  C.  3  Cress w.  329. 
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cfti.    This^  therefore  raises  the  same  question  as  the  issue        i8S5. 

00  the  1st  plea.  ^*^v-^*^ 
-            1^11           X..               .,         .  Taylor 

As  to  the  oth  plea.     It  is  immaterial  to  the  present  case  and  another 

whether  the  proper  fine  on  the  original  writ  has  been  paid    ^    ^' 

or  not.     [Littkdale^  J.  That  is  a  question  for  the  filacer  or   atid  another. 

the  attorney-general.] 

As  to  the  7th  and  8th  pleas.  The  bail  cannot  object  to 
any  irregularity  in  the  action  against  their  principal.  The 
taking  of  a  cognovit  does  not  discharge  the  bail;  neither 
will  the  making  of  any  amendment  in  the  declaration.  The 
judge  had  jurisdiction  to  order  the  amendment.  [Patte- 
son,  J.  The  judges  at  chambers  have  had  full  power  of 
making  orders  for  the  amendment  of  declarations  from  all 
time.  It  is  true  that  before  a  party  can  be  brought  into 
contempt  for  disobedience  to  a  judge's  order,  it  must  be 
made  a  rule  of  Court.]     It  is  the  universal  practice. 

As  to  the  gth  plea.  It  seems  to  be  admitted  that  the 
eflfect  of  this  plea  is  to  controvert  the  previous  judgment  of 
the  Court. 

The  10th  plea  is  bad,  but  not  for  the  cause  assigned. 

Cur.  adv.  vult. 

Lord  Den  MAN,  C.  J.,  in  the  course  of  this  term  delivered 
the  judgment  of  the  Court.  After  stating  the  substance  of 
the  allegations  in  the  scire  facias,  nearly  in  the  language  of 
this  report,  his  lordship  thus  proceeded  :— 

To  this  declaration  in  sci.  fa.,  the  defendants  pleaded 
various  pleas,  stating  their  defence  in  various  ways,  but 
all  (a)  in  eflfect  amounting  to  this, — that  by  the  changes 
made  by  virtue  of  the  above-mentioned  order  of  the  learned 
judge,  the  suit  was  no  longer  that  in  which  the  recogni^ 
zance  of  bail  was  entered  into,  and  that  they  were  thereby 
discharged.  It  is  not  necessary  to  allude  more  particularly 
to  the  form  of  those  pleas,  because,  as  has  been  observed 

(a)  The  ninth  plea  appears  to  touch  a  dbtinct  question; 
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1835.        alres^dy^  the  declaration  in  sci.  fa.  states  all  the  facta  Mrhereon 
"^^^^^^^-^       those  pleas  rest,  and  is  therefore  (as  was  contended)  upon 
and  auothei:    the  face  of  it  bad  in  law,  if  the  defence  be  available.    The 
^    ^'  question  arising  out  of  the  objections  presented  to  our  no- 

and  another^  tice  ia  different  shapes,  is  resolved  into  the  single  point 
already  shortly  adverted  to, — whether  the  recovery  against 
the  defendant  in  the  original  action,  was  in  the  same  suit  as 
that  wherein  the  defendants  entered  into  the  recognizance. 
To  enforce  these  objections,  it  has  been  contended  that  the 
liability  of  the  bail  has  been  increased,  by  enlarging  the 
plaintiffs'  means  of  recovering  damages  against  their  princi- 
pal, and  also  their  means  of  increasing  the  amount  of  costs. 
It  is;  observable,  however,  that  admitting  the  justice  of  the 
observations  which  have  been  pressed  upon  us,  they  are 
not  precisely  directed  to  and  fall  short  of  the  propositions 
to  be  established  by  the  defendants, — that  the  suit  had,  by 
the  alterations  already  noticed,  changed  its  character,  and 
no.  longer  remained  the  same ;  and  in  our  opinion  they  do 
not  establish  that  proposition.  The  suit,  as  regards  the 
parties  engaged  in  it,  and  the  manner  of  commencing  it, 
remained  unchanged  and  the  same.  The  alteration  in  the 
declaration,  by  the  order  alluded  to,  is,  we  think,  strictly 
within  the  control  ordinarily  exercised  by  the  Court  over 
the  proceedings  of  the  parties,  upon  terms  imposed  in  each 
case  :  it  is  an  amendment,  at  the  discretion  of  the  Court,  of 
the  part  of  the  proceedings  which  is  supposed  to  require 
it,  but  it  does  not  destroy  the  identity  of  the  suit. 

In  support  of  the  objection  to  the  plaintiffs'  recovering, 
we  have  been  referred  to  several  cases.  Upon  considering 
them,  however,  the^  do  not  seem  to  bear  upon  the  point 
before  us.  At  the  time  when  they  were  decided  (previous 
to  the  several  statutes  referred  to  in  the  argument,  and  par- 
ticularly 5  Geo,  1,  c.  13,)  a  departure  from  the  original  writ 
in  the  declaration  was  a  fatal  objection.  That,  however^ 
was  by  no  means  founded  upon  the  supposition  that  there 
was  any  change  of  suit,  but  the  contrary;  the  suit  remaining 
the  same^  the  error  was  entirely  in  departure.     In  Berken^ 
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head  v.  Nuthall  (a),  upon  error,  the  variance  was  between 
the  amount  of  debt  claimed  in  the  writ  and  in  the  declara-       Taylor 
tion;  a  larger  sum  having  been  claimed  in  the  latter;  and    and  another 
therefore  the  judgment  was  reversed.     In  Edvmrds  v.  WaU    Wilkinson 
kin  (6),  in  trespass,  the  error  was  in  the  excess  in  the  decla-    *nd  another. 
ration  beyond  the  writ — clausa  fregit,  instead  of  clausum. 
Norton  v.  Palmer  (c)  was  also  decided  on  the  excess  of  the 
declaration  beyond  the  writ.     The  cases  cited,  are  therefore 
clearly  distinguishable  from  the  present,  and  proceed  upon 
a  principle  wholly  independent  of  the  present  objection, — 
which  is,  that  the  variance  from  the  original  writ  makes  the 
suit  other  and  different. 

But  we  have  been  further  pressed  with  the  consideration 
that  the  costs  are  entire,  and  that  because  the  declaration 
has  been  enlarged,  and  the  costs  thereby  increased,  and 
therefore  the  responsibility  of  the  bail  increased,  they  are 
thereby  discharged.  But  upon  this  point  also  we  are  of 
opinion  against  the  defendants  (J).  We  think  that  the  costs 
of  increase  form  no  integral  part  of  the  suit.  They  are 
awarded  by  the  Court  in  consequence  of  the  damages  reco- 
vered by  the  plaintiffs,  and  form  the  subject  of  a  distinct 
and  separate  adjudication.  If  therefore  .the  bail  have  been 
m  this  respect  aggrieved,  the  Court,  upon  application,  may 
relieve  them,  but  they  are  not,  for  the  reason  suggested,  dis- 
charged from  the  whole >  Therefore  we  are  of  opinion  that 
judgment  must  be  for  the  plaintiffs. 

The  former  consideration  of  this  case(e)  has  not  been 
adverted  to,  though  our  present  decision  seems  to  be  in 
conformity  to  the  view  then  taken  by  the  Court. 

Judgment  for  the  plaintiff. 

(a)  Cro.  Eliz.  198.  $on,  4  Dougl.  17;   Wheelwright  t. 

{b)  Ibid.  185.  Simonsy  5  Maule  &  Selw.  511- 
(c)  Ibid.  829.  (e)  Vide  Taj^lor  v.  Gregory,  3 

(<0  And  see  Peterkin  v.  Samp*  Barn.  &  Adol.  S57. 
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Mann  r.  Lang  and  others,  Executors  of  Penman, 
deceased. 

UponaniMue  ASSUMPSIT  OD  promises  by  Penman  in  his  lifetime, 
otplenead-  ...  i         t»      i-       • 

ministravit       Plea :    plane    admmistravit  praeter   200/.       Keplication  : 

8u!ra**on^ihe    *®**^**  ultri,— with  a  prayer  of  judgment  for  the  200/. 
probate  of  the       At  the  trial  before  Coleridge,  J.  at  the  Middlesex  sittings 
is  ndmiMible     ^°  ^"  term,  it  appeared  that  the  action  was  brought  for 

in  evidence.      498/.  for  goods  sold  &c.,  and  that  the  executors  had  admi- 

But  it  is  not     ...  />         i     m  i    \     t 

even  primsl       nistered  to  the  amount  of  214/.    To  prove  assets  ultra,  the 

facie  evidence  plaintiff  offered  in  evidence  the  stamp  on  the  probate  of 

ofassets  come    "^         .  .  ^        . 

to  the  bands  of  the  will,  which  was  a  22/.  stamp.     This  evidence  was  ob- 

lield^"*^*^     jccted  to,  but  received.     Other  slight  evidence  of  assets 

Patteton,  J.      having  been  given,  the  case  was  left  to  the  jury,  who  found 

j"  tha^the^^  ^^^  ^^^  plaintiff,  damages  172/.     J.  Henderson  having  ob- 

lapseofalong  tained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 

would  not        probate  stamp  had  been  improperly  received  in  evidence, 
make  it  such 
evidence. 
Seats,  per  Piatt  now  shewed  cause.     Any  act  or  word  proceeding 

Lord  Demnan,  f^^^^  ^j^  defendants,  tending  to  shew  the  receipt  of  assets, 
may  be  used  in  evidence  against  them.  In  such  character, 
the  stamp  on  the  probate  constituted  prim&  facie  evidence 
of  assets  to  such  an  amount  as  rendered  that  stamp  ne- 
cessary. The  stamp  on  this  probate  was  for  22/.,  which  is 
the  duty  required  when  the  effects  are  ^'  of  the  value  of 
800/«,  and  under  the  value  of  1000/." (a):  It  was  therefore 
primft  facie  evidence  of  assets  to  the  amount  of  800/.  at 
the  least.  This  was  expressly  decided  in  Curtis  v.  Hunt 
and  others  (6).  [Littledale,  J.  It  may  be  impossible  to 
meet  that  evidence.  The  admission  of  such  evidence 
might  make  it  necessary  to  go  into  the  whole  of  the  tes- 
tator's affairs  in  order  to  find  out  what  is  the  balance.  A 
man  may  die  leaving  property  worth  100,000/.  and  yet  his 
estate  be  insolvent.  In  such  case  an  inquiry  would  be 
entailed  upon  the  Court  by  the  reception  of  this  evidence, 

(a)  65  G.  3;  c.  184;  Sched.  Part  iii.         (6)  1  Cair.  &  Payne,  180. 
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which  could,  perhaps,  be  satisfactorily  prosecuted  only  1835. 
before  a  Master  in  Chancery.]  The  proctor  might  be 
called  to  state  generally  on  what  ground  he  advised  that 
the  amount  of  duty  should  be  paid.  If  the  estate  proves 
of  less  value  than  it  was  supposed  to  be  of  at  the  time  of 
taking  out  the  probate,  the  executor  may  obtain  from  the 
Stamp-ofiice  a  remission  of  part  of  the  duty.  The  fact  of 
the  defendants'  not  having  done  so,  in  this  case,  is  a  con- 
firmation of  the  correctness  of  their  original  estimate.  In 
Curtis  V.  Hunt  and  others  (a),  Abbott,  C.  J.  expressly  laid 
it  down,  that  the  duty  paid  upon  the  probate  was  prim& 
facie  evidence  of  assets  to  the  amount  of  the  lowest  sum 
to  which  the  stamp  duty  was  adapted,  [hittledale,  3. 
That  is  only  a  nisi  prius  decision,  which  I  do  not  much 
respect.  If  you  bring  similar  nisi  prius  decisions  of  four 
diflferent  judges,  they  may  be  entitled  to  great  weight. 
Frequently,  nisi  prius  decisions  are  brought  forward  when 
it  is  merely  the  setting  of  the  opinion  of  one  judge  against 
that  of  another.]  The  same  point  has  been  solemnly 
determined  in  a  case  in  banc  (().  These  decisions  have 
been  acted  upon ;  and  in  Starkie  on  Evidence,  and  other 
books,  it  is  treated  as  an  established  principle,  that  the 
stamp  on  probate  is  prim^  facie  evidence  that  the  executor 
has  received  assets  to  the  amount  covered  by  the  stamp. 
[Patteson,  J.  When  a  man  takes  out  the  probate  of  a 
will  by  which  he  is  appointed  executor,  he  gets  a  stamp 
equal  to  the  amount  which  he  expects  to  receive.  He  may 
not  receive  a  single  farthing  for  six  months, — perhaps  he 
may  never  receive  any  thing ;  yet  you  would  say  that  this 
is  evidence  of  the  actual  receipt  of  assets  equal  to  the 
amount  so  expected  to  be  received.  It  seems  to  be  very 
good  sense  to  say  that  this  should  not  be  evidence.]  In 
Moses  V.  Crofter  (c),  it  was  objected,  that  the  stamp  was  not 
sufficient  to  cover,  in  addition  to  other  assets,  a  debt  due 

(a)  Suprii^  30a.  Cressw.  338;  po$t,  205. 

(6)  In  Foster  ▼.   Blakelock,  8  (c)  4  Carr.  k  Payne,  524. 

t)owl.  &  EyI.  48;    5  Barn.  & 
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from  persons  who  had  become  bankrupts^  and  another  debt 
which  had  been  paid  to  the  executors  by  instalments. 
Lord  Teit/er£?e/i, however, held  "that  desperate  and  doubtful 
debts  need  not  be  included ;  and  that  the  executor  has  a 
right  to  exercise  his  judgment  fairly  and  bonajide,  whether 
a  debt  is  doubtful  or  bad."  An  insolvent  estate  cannot  be 
liable  to  probate  duty. 


F.  Kelly  and  J.  Henderson,  contrd.  The  question  is« 
whether  the  stamp  on  the  probate  can  be  said  to  be  evi- 
dence— not  of  the  amount  of  outstanding  defers— but  of 
assets  actually  come  into  the  hands  of  the  defendants  at  the 
time  of  commencing  the  action.  [Lord  Denman,  C.  J. 
The  difficulty  which  occurs  to  me  on  your  side  of  the 
argument  is  this : — may  not  the  amount  of  the  probate 
duty  be  taken  as  evidence  of  a  declaration  by  the  defendant 
as  to  one  side  of  the  account?  I  have  some  doubt  whether 
it  may  not  be  so  taken.  I  do  not  say  that,  supposing  the 
evidence  admissible  for  that  purpose,  it  would  be  sufficient 
evidence  even  to  go  to  the  jury ;  but  my  difficulty  is,  whe- 
ther it  can  be  altogether  excluded  ?  Patteson,  J.  Suppose 
the  executor  had  made  a  declaration,  that  he  expected  so 
much  to  come  to  bis  hands, — could  that  declaration  be 
excluded  ?  I  much  doubt  whether  it  could  be  absolutely 
excluded.]  It  ought  not  to  be  regarded  as  a  mere  question 
of  admissibility.  Almost  any  thing  that  was  ever  said  by 
the  executor  relative  to  the  estate  might  be  admissibU,  but 
would  not  so  invariably  be  evidence  of  any  assets  actually 
come  to  hand.  It  is  important  that  the  question  should 
be  settled,  as  it  deeply  affects  the  interests  of  mercantile 
men.  A  great  part  of  the  estate  may  consist  of  outstand- 
ing debts :  probate  must  be  taken  out  with  a  stamp  propor- 
tioned to  the  whole  amount,  because  in  suing  for  any  debt, 
the  sufficiency  of  the  stamp  may  be  questioned.  If  the 
stamp  be  received  as  prim&  facie  evidence,  the  burthen  of 
proving  a  very  difficult  negative  will  be  thrown  upon  the 
executor,  for  he  will  be  put  upon  proof  of  the  non-receipt 
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of  the  debts.  The  amount  of  the  stamp  is  nothing  more 
than  a  measure  of  the  anticipations  of  the  executor,  and 
cannot  properly  be  regarded  as  evidence  of  assets  come  to 
bis  hands.  In  Steam  v.  Mills  {a),  the  Court  appears  to 
have  considered  that  the  Inventory  exhibited  in  the  Eccle- 
siastical Court,  is  not  evidence  of  assets ;  and  Littledale,  J. 
and  Parke,  J.  expressed  a  dissent  from  the  doctrine  laid 
down  in  Foster  v.  Btakelock{b),  that  the  probate  stamp  is 
primi  facie  evidence  of  assets.  It  would  be  highly  dange- 
rous to  lay  it  down  as  a  rule,  that  unless  an  executor  can 
prove  the  non-receipt  of  assets,  he  shall  be  bound  by  evi- 
dence which  is  perfectly  consistent  with  his  not  having  any 
assets  whatever  in  his  hands. 
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Lord  Denman,  C.  J. — The  question  in  this  case  is, 
whether  the  probate  stamp  was  properly  admitted  in  evi- 
dence— whether  it  was  receivable  with  other*evidence  tend- 
ing to  shew  assets.  Upon  principle  alone  I  think  it  ought 
to-  be  received,  subject,  of  course,  to  such  remarks  as  the 
judge  may  think  proper  to  make.  It  is  not  objected  in 
this  case,  that  the  learned  judge  misdirected  the  jury  as  to 
the  effect  of  the  evidence  when  received. 

This  question  has  arisen  in  several  cases,  and  there  has 
been  a  diversity  of  opinion  upon  the  Bench.  In  Curtis  v. 
Httni{c),  Lord  Tenterden  decided,  that  the  probate  stamp 
was  primft  facie  evidence  of  assets  to  the  amount  of  the 
smallest  sum  to  which  that  stamp  was  adapted.  In  that 
case,  however,  there  had  been  28  years  entire  acquiescence 
by  the  parties  interested  ;  and  I  think  it  would  be  very  un- 
reasonable not  to  consider  such  evidence  as  strong  proof  of 
assets.  I  think  Lord  Tenterden  perfectly  right  in  receiv- 
ing the  evidence,  and  even  in  treating  it  as  sufficient  to  call 
for  an  answer.  The  next  case,  Foster  v.  Blakelock  (d), 
was  an  action  by  a  sheriff's  officer  against  an  executor,  for 


(a)  Ante,  i.  436;  4  fiarnw.  & 
Adol.  657. 

(b)  5ig»ra,  203,  (i). 


(c)  1  Carr.  &  Payne,  180. 
(di)  8  Dowl.  &  Ryl.  48 ;  5  Barnw. 
&  Cressw.  328. 
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feiS9  for  executing  writs  for  the  testator,  and  the  probate 
itamp  was  admitted  as  prim^  facie  evidence  of  assets  to  the 
ampunt  covered  by  the  stamp  (a).  The  Court  refused  to 
grant  a  rule  for  a  new  trial ;  Lord  Tenterden  saying,  that 
the  probate  stamp  was  presumptive  evidence,  which,  in  the 
absence  of  any  answer,  was  sufficient,  Bayley,  J.,  enters 
only  into  another  disputed  point,  and  Holroyd,  J.  is  merely 
stated  to  have  concurred.  Steam  v.  Mills  (b)  was  Pebt 
against  executors,  to  which  the  defendant,  Mills,  pleaded 
pkn^  administravii,  and  the  other  defendant,  Mrs.  fVrightp 
fuffered  judgment  by  default.  Upon  the  trial  of  the  issue 
raised  by  the  plea,  it  was  shewn  by  the  plaintiff  that  at  the 
time  of  proving  the  testator's  will,  an  inventory  of  stock,  &Ct 
on  his  farm,  was  exhibited  by  Mrs.  Wright  in  the  presence 
of  Mills;  but  it  was  admitted,  that  no  part  of  the  testator's 
eifects  had  ever  actually  come  to  the  hands  of  Mills.  The 
question  was,  whether  this  was  evidence  to  charge  Mills 
with  the  receipt  of  assets  ;  and  it  was  held  to  be  no  evidence  to 
9hew  that  any  of  the  testator's  effects  had  come  to  his  hands. 
The  question  as  to  the  probate  duty  did  not  properly  arise. 
It  is  impossible  to  draw  any  line  as  to  the  time  within 
which  this  evidence  ought  to  be  considered  as  having  be- 
come sufficient  primfiL  facie  evidence  of  assets,  and  when  not. 
A  long  course  of  time,  during  which  there  has  been  an  ac* 
qui#scenc0  in  the  correctness  of  the  original  estimate,  may 
repder  it  very  reasonable  to  treat  the  stamp  as  presumptive 
evidence.  I  think  that  the  stamp  must  be  admissible  for 
«ome  purposes,  as,  to  shew  that  the  credit  side  of  the  tes* 
tator's  accounts  amounted  to  a  sum  requiring  such  a  stamp. 
My  brother  Coleridge  properly  admitted  this  evidence. 


LiTTLEPALE,  J.-*An  executor  is  only  liable  to  the  amount 
f^  assets  received,  and  the  question  is,  how  is  that  amount  to 
be  proved  i    I  cannot  say  that  the  probate  stamp  is  not  ad^ 


(a)  Rather  to  the  amount  of 
the  smallest  sum  requiring  such  a 
stamp. 


(h)  Antty  i.  436 ;  4  Bamw.  & 
Add.  657. 
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ndssible  in  evidence  upon  this  question.    It  }9  an  act  pr 
declaration,  made  by  the  executor,  as  to  what  be  eypecH  tb« 
assets  will  amount  to  at  the  time  of  taking  out  the  probab?, 
which,  by  act  of  parliament,  must  be  done  M^itbin  a  certain 
limited  time.     It  is  as  if  the  executor,  when  taking  out  the 
probate,  had  been  beard  to  say,  '^  I  expect  that  if  all  tba 
debts,  &c.  of  the  testator  should  turn  out  to  be  of  the  value 
at  which  I  now  estimate  them,  the  assets  will  amount  to  so 
much ;  but  I  cannot  say  bow  much  the  testator  may  hav^ 
owed,  and  therefore  I  cannot  say  whether  there  will  ulti- 
mately be  any  assets  (a).    If  all  be  realized,  as  I  expect,  Uie 
estate  will  be  worth  so  much.     For  any  thing  I  knowp  tb^ 
debts  due  from  the  testator  may  exceed  the  estate ;  but, 
nevertheless  I  must,  in  obedience  to  the  act  of  parliament, 
pay  duty  proportioned  to  what  I  now  believe  to  be  the  full 
value  of  the  effects,  without  making  any  deduction  for 
debts."     If  too   much  probate  duty   has  been  paid,  thi^ 
excess  will  be  remitted.     J  cannot  say  that  this  is  not  ad- 
mmible  in  evidence,  but,  at  the  same  time,  I  cannot  say 
that  it  is  even  prim*^  facie  evidence  of  asiets  in  the  execu- 
tor's hands.     In  Curtis  v.  Hunt,  Lord  Tenterden  considered 
it  to  be  so ;  but  that  was  after  an  acquiescence  of  28  years; 
and  in  Foster  v.  Blakeloch,  Lord  Tenterden  again  held  the 
probate  stamp  to  be  prim^  facie  evidence,  to  which  the 
other  judges  must  be  taken  to  have  assented.    In  Steam 
V.  Mills  my  brother  Parke  and  I  are  reported  to  have  ex- 
pressed a  dissent  from  the  doctrine  laid  down  in  Foster  v. 
Blakehck.     I  do  not  think  that  the  probate  stamp  is  prim& 
facie  evidence  of  assets. 

Patteson,  J. — In  order  to  prove  that  the  defendants 


(o)  The  amount  of  assets,  both  pend  upon  the  realization  or  non- 

wiih  reference  to  tho  amount  of  realization  of  credits,  rather  than 

probate  stamp  required  and  to  the  upon  the  ultimate  value  of  those 

evidence,  to  charge  the  defendant  credits,    as    contrasted    with   the 

prim&  facie  in  disproof  of  a  plea  of  debts,  or  as  likely  to  form  part  of  a 

pleae  admioistravit,  seem  to  de-  residuary  estate. 
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1835.  had  not  fully  administered  the  assets  \(rhich  had  come  to 
hand,  it  is  not  sufficieDt  to  shew  that  there  were  assets  of 
the  estate.  I  confess,  with  all  possible  respect  for  the  opi- 
nion of  Lord  Tenterden,  and  no  one  can  feel  a  greater 
respect  for  the  opinion  of  that  very  learned  judge  than  I  do, 
that  I  cannot  assent  to  the  doctrine,  that  (even  after  any 
length  of  time,)  the  probate  stamp  can  be  primi  facie  evi- 
dence of  assets  come  to  the  executor's  hands.  Still  I  can- 
not say  that  it  is  not  at  all  receivable  in  evidence*  As  a 
declaration,  it  is  admissible;  but  it  is  not,  in  my  opinion, 
sufficient  prim&  facie  evidence  by  itself.  The  distinction 
between  assets  come  to  the  executor's  hands,  and  assets  ex- 
pected,  is  clear.  When  they  are  expected  to  come  to  hand, 
the  plaintiff  may  have  judgment  of  assets  quando  acciderint. 
I  cannot  conceive  how  a  declaration,  by  the  executor,  of  M'hat 
he  expects,  can  be  evidence  of  what  has  come  to  his  hands. 
My  opinion  is,  that  the  decisions  in  Curtis  v.  Hunt,  and 
Foster  v.  Blakelock,  are  wrong;  and  that  my  brothers 
Liitledale  and  Parke  were  right  in  Steam  v.  Mills;  yet  I 
cannot  say  that  the  probate  stamp  is  not  any  evidence. 

Williams,  J. — The  question  is,  whether  the  probate 
stamp  was  admissible.    The  weight  to  be  given  to  it  is  . 
a  distinct  independent  question  for  the  judge  and  the  jury, 
I  cannot  say  that  a  statement  by  the  executor  of  what  he  er- 
pected  would  be  the  value  of  the  estate,  was  not  admissible. 

Rule  discharged. 
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Doe  d.  Chandler  and  another  r.  Ford. 

Ejectment  for  lands  at  Alton,  Hants.     At  the  trial  The  necessiry 

before  Lord  Denmun^  C.  J.,  at  the  Winchester  summer  amemorrtUof 

assizes,    1834,  a  deed,  whereby  an   annuity  of  20/.  was  an  nnnuity 

granted  by  Ford  to  Whitehead  and  Wood^  and  the  land  in  landV  which 

question, — of  which  Ford  was  seised  in  fee,— demised  to  '^®  Bja"^?"^ " 
^  .  seised  m  fee, 

Chandler  for  a  term,  upon  trust  to  pay  the  annuity,  was  U  not  dia- 

offered  in  evidence.     It  was  objected  on  the  part  of  the  ^I^^cawLint 

defendant,  that  the  deed,  which  was  not  inroUed  according  from  the 

to  the  provisions  of  the  Annuity  Act,  53  Geo.  3,  c.  141,  fhe^limdiaof 

was  on  that  account  void ;  and  it  was  held  by  the  learned  grenter  annual 
1        .     ,  .     .«•  value  than  the 

judge,  after  argument,  that  it  lay  on  the  plamtiff  to  prove  annuity,  cou- 

that  the  deed  came  within  the  exception  created  by  sect.  10  Pjf^  nMimi 

of  the  statute,  which  enacts  that  the  act  shall  not  exteqd  to  to  the  same 

(inter  alia)  "  any  annuity  or  rent-charge,  secured  upon  free-  Jhe  Rrantee 

bold  &c.  land  of  equal  or  greater  annual  value  than  the  said  and  by  him 

*.  ,  ,    ,      .  bon&fidere* 

annuity,  over  and  above  any  other  annuity,  and  the  interest  ceived  and 

of  any  principal  sum  charged  or  secured  thereon,  of  which  *PJ®^  ."l^"* 

the  grantee  had  notice  at  the  time  of  the  grant,  whereof  the  by  the  grantee, 

grantor  is  seised  in  fee-simple  or  fee-tail  in  possession,  or  Jl^J^ig^Jnt  ||^ 

the  fee-simple  whereof  in  possession  the  grantor  is  enabled  the  grantor  to 

to  charge  at  the  time  of  the  grant."     Upon  this  the  plaintiff  ^^^x.  wiA^ 

proved  the  deed,  which  being  read,  was  found  to  contain  repre«entntion, 

,     ^.,,       .  ,  .   rwyx  1  and  shew  that 

the  following  amongst  other  covenants:— ''  That  now  and  the  land  is  of 

at  the  time  of  the  sealing  and  delivering  these  presents,  ^*"  annual 
the  said  hereditaments  and  premises  hereby  demised,  or 
intended  so  to  be,  are  of  more  than  sufficient  annual  value 
to  answer  and  pay  the  said  annuity  or  clear  yearly  sum  of 
^0/.  hereby  granted,  over  and  above  all  repairs,  charges, 
and  incumbrances  whatsoever,  payable  out  of  or  affecting 
the  same."  A  witness,  called  on  the  part  of  the  plaintiff, 
stated,  that  at  the  time  of  negociating  the  sale  of  the  an- 
nuity, the  defendant  had,  by  positive  statements  to  that 
effect,  induced  the  agent  of  the  intended  grantee  to  believe 
that  the  premises  were  of  the  clear  yearly  value  of,  and 

VOL.  V.  P 
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183^.         were  actually  let  for,  24/.,  and  gave  a  reference  to  a  person 
^"'^^^^''^      residing  in  London,  who  confirmed  the  statement;  and  that 
^.  it  was  in  consequence  of  such  his  representations  alone, 

Cdandlrb  iJjj^i  uq  surveyor  was  sent  down  to  inspect  the  premises, 
and  that  the  deed  was  not  inrotled.  For  the  defendant, 
evidence  was  offered  for  the  purpose  of  shewing  that  the 
premises  were  not,  at  the  time  of  granting  the  annuity,  of 
the  yearly  value  of  20/.  This  evidence  was  objected  to 
by  the  plaintiff,  as  being  in  contravention  of  the  defendant's 
express  covenant,  and  an  attempt  to  take  advantage  of  his 
own  wrong.  Lord  Denman,  C.  J.  referred  to  a  case  then 
pending  before  this  Court  (a),  and  admitted  the  evidence^ 
but  took  a  note  of  the  objection.  The  evidence  went  to 
shew  that  the  premises  had  never  been  worth  more  than 
15/.  per  annum;  and  the  question  of  value  being  left  to  the 
jury,  with  directions  to  find  for  the  defendant,  if  they  were 
of  opinion  that  the  premises  were  not,  at  the  time  of  grant- 
ing the  annuity,  of  the  annual  value  of  20/.  above  all 
charges,  a  verdict  was  returned  for  the  defendant 

In  pursuance  of  leave  granted,  Coleridge,  Serjt.,  in  the 
following  term,  moved  for  a  rule  to  set  aside  the  verdict^ 
and  enter  a  verdict  for  the  plaintiff,  which  was  granted. 

Erie  now  shewed  cause.  The  Annuity  Act  requires 
that  a  memorial  of  every  annuity  deed  shall  be  inrolled, 
unless  in  certain  excepted  cases,  one  of  which  is,  where  the 
annuity  is  secured  upon  land  of  equal  or  greater  value  than 
the  annuity,  above  all  charges;  otherwise  the  deed  to  be 
fill//  and  void  to  all  intents  and  purposes.  This  enactment 
would  be  liable  to  constant  infringement,  if  a  grantee  of  an 
annuity  were  estopped  by  such  a  covenant  as  that  relied 
on  here,  from  proving  as  a  fact  that  the  lands  were  of  less 
annual  value  than  the  annuity.  In  Sauttders  v.  Wright  (6), 
an  application  was  made  to  set  aside,  for  want  of  a  memo^ 
rial,  a  warrant  of  attorney,  given  as  a  collateral  security  for 

(fl)  Probably  Bowman  v,  Rostrow,  ante,  \v,  552. 
ib)  iTatiut.  369. 


TRINITY  TERM,  V  WILL.  IT.  Hi' 

an  amiQTty  secured  on  freehold  houses,  which^  at  the  time  iSiK 

of  negociating  the  sale  of  the  annuity,  the  grantor  repre-  "^^^jT^ 

sented  to  be  of  greater  annual  value  than  the  annuity.     It  ^ 

was  contended  that  the  erantor  oueht  not  to  be  allowed     Cbavdua 
.  ®  .    ^  aad  anethar 

to  take  advantage  of  his  deception.     The  Courts  how^  v^ 

ever,  directed  an  issue  to  try  whether  the  premises  were,  *^»»» 
at  the  time  of  granting  the  annuity,  of  equal  or  greater 
annual  value  than  the  annuity.  In  Sheppard^s  Touck^ 
atone,  63,  several  cases  of  usury  are  given,  from  which  it 
appears  that  however  strongly  a  party  may  covenant  that 
there  is  not  usury,  he  may  nevertheless  by  plea  bring  for^ 
ward  the  real  state  of  the  facts  to  shew  usury.  In  Bui* 
kr*s  N.  P.  173,  it  is  said,  "  Where  the  consideration  on 
which  the  bond  is  given  is  illegal,  the  defendant  may  take 
advantage  of  it  by  pleading,  as  simony,  usury,  compounding 
of  felony,  &c.  and  this  notwithstanding  there  be  a  different 
and  legal  consideration  recited  in  the  bond.''  In  Hill  v. 
Manchester  and  Salfard  Waterworks  Company  (a),  it  was 
held  that  '*  an  obligor  sued  on  a  bond  reciting  a  certain 
consideration,  is  estopped  from  pleading  that  the  consider- 
ation was  different,  unkss  he  can  make  it  appear  by  the 
plea  that  the  real  transaction  was  fraudulent  or  nnlawfuL** 
The  principle  that  a  party  is  not  estopped,  by  a  recital  in 
his  deed,  from  bringing  forward  facts  which  shew  that  the 
deed  is  illegal,  is  strongly  asserted  by  the  Court,  aikd  espe* 
eially  by  Le  Blanc^  J.  in  Paxton  v.  Popham{b). 
Here  be  was  stopped  by  the  Court. 

Mannings  contr^.  The  case  of  Hill  v.  Manchester  and 
Salford  Waterworks,  cited  on  the  other  side,  is  conclusive 
against  the  defendant  That  case  shews  that  the  defendant 
is  estopped  by  the  allegation  in  his  covenant,  unless  it  were 
entered  into  with  the  view  of  covering  a  fraud,  or  of  effect- 
ing an  unlawful  purpose.  Here,  fraud,  except  that  prac- 
tbed  by  the  defendant,  is  out  of  the  question.  Then  wat 
the  covenant  entered  iuto  with  a  view  of  effecting  an  t/rr- 

(a)  1  Ham.  &  Adol  544.  (6)  9  East,  408. 
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18S5.  lawful  purpose?  Here  there  was  nothing  unlawful  in 
the  granting  of  the  annuity,  or  in  the  covenant  stating  the 
value  of  the  property.  If  the  lessor  of  the  plaintiff,  know* 
ing,  or  having  reason  to  believe,  that  the  property  was  of 
less  annual  value  than  the  amount  of  the  annuity,  had,  for 
the  purpose  of  avoiding  the  trouble  of  inrolment,  chosen  to 
substitute  the  covenant  for  a  memorial,  it  must  be  admitted 
that  the  purpose  would  have  been  unlawful,  as  the  object 
would  have  been  to  evade  the  provisions  of  a  statute.  But 
the  jury  did  not  infer,  nor  was  there  any  ground  for  infer- 
ring, that  the  lessor  of  the  plaintiff  doubted  the  correctness 
of  the  representations  as  to  value  made  to  him  by  the  de« 
fendant.  He  had  no  motive  for  omitting  the  memorial, 
the  expense  of  which  would  have  fallen  exclusively  upon 
the  defendant,  while  it  would  have  relieved  the  lessor  of  the 
plaintiff  from  all  question  as  to  value. 

If  this  had  been  an  action  of  covenant  instead  of  eject- 
ment, and  the  defendant  had  pleaded  want  of  a  memorial 
and  insufficiency  of  value,  in  bar  of  the  action,  the  plaintiff 
might  have  replied  the  estoppel,  and  thereby  have  ousted 
the  defendant  of  the  answer  by  which  he  now  seeks  to  de- 
fraud the  lessor  of  the  plaintiff  of  the  security  which  he  has 
solemnly  pledged  to  him ;  Outram  \.  M6rewood(a),  If,  in 
such  action  of  covenant,  the  plaintiff,  instead  of  replying  the 
estoppel,  had  taken  issue  upon  the  alleged  insufficiency  of 
value,  he  would  thereby  have  waived  the  estoppel,  and  must 
have  rested  his  success  upon  theactual  value  of  the  property ; 
Vooght  V.  Winch  {b) ;  Hooper  v.  Hooper  (c).    But  in  ejects 

(a)  S  East,  346.  where  the  parties  had  hftd  no  op* 

(6)  2  Bnrn.  &  Alders.  66^.    In  portunity  of  pleading  or  replying 

FocgAM'.  H^tncA  the  defendant  had  the  estoppel,  it  seems  reasonable 

had  the  opportunity  of  pleading  to  construe  it  with  reference  to  the 

the  estoppel,  and  instead  of  doing  case  then  before  the  Court,  rather 

so  had  pleaded  the  general  issue  than  in  a  more  extended  sense,  in 

only,  thereby  setting  the  matter  ai  which  it  would  have  been  at  le«ist 

large;  and  though   the  language  extra-judicial.     And  see  2  Mann, 

which  Abboti,  J.   is  reported  to  &  Ryl.  5B1,  n. 

have  used  is  general^  and  would  (c)  M*Cleland  &  Younge,  509. 
therefore,  in  terms,  apply  to  a  case 


i 
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meni,  or  in  any  other  action  where  the  plaintiff  has  no  op« 
portunity  of  replying  the  estoppel,  he  may  insist  upon  the 
matter  of  estoppel  as  conclusive  evidence  before  the  jury. 
Bird  V.  Randall  (ja)'^  Duchess  of  Kingston  scvLse{b)\  Hitchen 
V.  Campbell  {c).  The  defendant,  therefore,  was  not  at 
liberty,  and  ought  not  to  have  been  permitted  to  give  evi- 
dence to  contradict  his  covenant  and  falsify  his  own  solemn 
statement  under  seal.  Bowman  v.  Taylor  {d);  Bowman  v. 
Rmtrow  (e).  The  learned  judge  entertained  considerable 
doubt  at  the  trial  as  to  the  admissibility  of  the  evidence, 
and  he  only  received  it  de  bene  esse,  subject  to  the  opinion 
of  the  Court  It  might  have  been  prudent  to  inrol  a  memo- 
rial of  the  annuity,  but  the  omission  to  do  so, — the  absence 
of  this  abundant  caution, — is  no  evidence  of  fraudi  or  of  any 
attempt  to  evade  the  provisions  of  the  statute.  By  sanction- 
ing the  defence  M'hich  has  been  set  up,  the  Court  would 
allow  the  defendant  to  take  advantage  of  a  gross  fraud,  with* 
out  any  principle  of  law,  which  requires  them  to  come  to  a 
decision  so  repugnant  to  the  merits  and  honesty  of  the  case. 

LiTTLEDALB,  J. — I  must  own  that  it  seems  to  me  that 
the  defendant  was  at  liberty  to  give  evidence  of  the  infe* 
riority  of  value.  It  is  not  necessary  on  this  occasion  to 
say  whether  the  covenant  could  be  pleaded  as  an  estoppel. 
If  it  were  allowed  to  conclude  the  party,  the  provisions  of 
the  act  might  in  that  way  be  evaded.  Mr.  Manning  says 
that  the  plaintiff  had  no  motive  to  evade  the  provisions  of 
the  act.  I  do  not  say  that  he  had ;  though,  perhaps,  he  may 
have  intended  to  save  the  defendant  unnecessary  expense. 
The  plaintiff  should  have  inquired  into  the  value  of  the 
premises.     If  he  had  done  so,  he  would  have  obtained  the 

(«)  3  Barr.  1345,   1   W.  Bla.  SuFancras,  Peake,  N.P.C.  S19; 

373,  387.  Strutt  v.  Bovingdon,  5  £sp.  N.  P. 

{h)  11  State  Trials,  961;    ^U  C.  57;  Stafford  v.  Ckrky^'&m^. 

Howell's  St.  Tr.  355.  377;    5.  C.    9  B.   Moore,  724; 

(c)  2  W.  Bla.  827;  S.  C.  Kitchen  Hancock  v.  Wehch,  1  Stark.  N.  P. 

r.  Campbell,   3  Wils.  304.    And  0.347;  aw^e,  iii.  273. 

see  Tkorp  v.  Fry^  Bull.  N.  P.  8t;  ((/)  Anit,  iv.  264. 

Ikmta  F.  Atkins,  ibid. ;   Rex  v.  (e)  Ibid,  552. 
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188S*        same  result  as  was  eslablished  before  the  jury  ai  the  triaL 
^"^J^      The  learned  judge  was,  I  think,  right  in  allowing  this  evi- 

^  dence  to  be  gone  into. 
GsAVBiia 
vul  wnothw 

9.  Patteson,  J. — It  is  not  necessary  to  say  whether  this 

^*^  could  be  pleaded  as  an  estoppel.  The  question  depends 
upon  the  Annuity  Act,  which  says  that  every  annuity  deed, 
of  which  a  memorial  is  not  duly  inroUed,  shall  be  void^ 
except  in  certain  cases  specified  in  the  10th  section.  A 
party  who  attempts  to  enforce  an  annuity  deed  where  there 
is  no  memorial,  must  therefore  bring  himself  within  the 
proviso  in  the  10th  section.  That  section  excepts  an- 
nuities secured  upon  freehold  land  of  greater  annual  value, 
above  all  charges,  than  the  annuity.  In  order  to  prove  that 
he  came  within  that  section,  the  plaintiff  merely  puts  in 
the  deed  itself,  in  which  it  is  stated  that  such  is  the  fact.  If 
we  were  to  hold  that  sufficient,  any  thing  that  the  parties 
put  in  might  be  allowed  to  dispense  with  the  express  pro- 
visions of  the  statute.  Mr.  Manning  says,  that  the  grantee 
could  have  no  motive  for  evading  the  provisions  of  the  act. 
I  do  not  know  that  in  this  case  there  was  any  motive :  but 
I  can  conceive  that  the  grantee  may  have  a  motive — as  the 
saving  expense  to  the  grantor  or  the  prevention  of  pub- 
licity. The  doctrine  of  estoppel  cannot  therefore,  as  it 
seems  to  me,  apply.  1  do  not  suppose  that  it  would  he 
contended  that  if  the  defendant  had  moved  to  set  aside  the 
securities,  under  the  provisions  in  the  Annuity  Act,  enabling 
the  Court  to  order  the  securities  to  be  cancelled,  (assuming 
that  the  want  of  a  memorial  would  be  a  ground  for  setting 
aside  the  •ecurities.)  the  deed  would  have  been  an  estop- 
pel (a) :  Why  more  so  in  ejectment  i 

Williams,  J. — I  am  of  the  same  opinion.     In  Hill  v. 
Manchester  and  Salford  Waterworks,  all  the  judges,  in  the 

(a)    As  to  the  grounds  upon  nuity  Act,  (17  Geo,  3,  c.  26,)  and 

which  the  Court  is  authorized  to  the  sixth  section  of  Sugden\  An- 

cancelor  vacate  the  securities,  see  nuity  Act  (53  Geo,  3,  c.  141.) 
the  fourth  section  of  the  first  An- 


FoaD. 


TRINITY  T£RH,  V  WILL.  IV.  215 

course  of  Mr.  Cattman^s  argument,  and  afterwards  in  the        i8^. 

judgment,  proceeded  on  the  ground  that  the  pleas   were      ^^^^ 

not  a  sufficient  defence.     Litiledakf  J.  b^ins  his  judgment  d. 

thus :    *^  These  pleas  mitrht  have  been  an  answer  to   the    Chaudle^ 

.     .  "^  °  ana  apolq«F 

plaintiff's  action,  if  they  had  shewn  that  the  bonds  were        ^v. 

given  in  consideration  of  some  act  which  was  immoral  or 
anUrary  to  act  of  parliament."  Upon  the  present  occasion 
evidence  was  admitted,  notwithstanding  the  covenant,  for 
the  purpose  of  shewing  that  the  land  was  of  inferior  value 
than  the  annuity,  and  I  think  that  the  evidence  was  admis- 
sible for  that  purpose. 

Lord  Denman,  C.J. — I  think  I  should  not  have  re- 
served the  point,  had  it  not  been  that  the  admission  of  the 
evidence  gave  effect  to  the  fraud  of  the  party  who  tendered 
it.  I  have  considerable  doubt  whether  the  covenant  can 
estop  at  all ;  but  I  think  that,  at  all  events,  evidence  was 
admissible  here  to  shew  that  the  case  was  not  within  the 

exception  in  the  10th  section. 

Rule  discharged. 


The  King  v.  The  Inhabitants  of  St.  Mary,  Leicester. 

Upon  an  appeal  against  an  order  of  justices   for   the  Aprimifacie 

removal    of  John   CuthberL    his    wife   and   family,    from  case  of  setile- 

•^  ment  by  evi- 

Swepstone,  Leicestershire,  to  Saint  Mary,  in  the  borough  dence  of  the 

of  Leicester^  the  sessions  confirmed  the  order,  subject  to  of^t^e^auper 

the  opinion  of  this  Court  on  the  following  case :  may  be  an- 

The  respondents  proved  that  Cuthbert  was  bom  in  the  of  the  maiden 

appellaat  parish.     This  was  met  by  the  appellants  proving  settlement  of 

that  Cuthbert*^  mother,  before   her  marriage,  acquired  a  without  shew- 

settlement  by  hiring  and  service  in  St.  Martin's,  Leicester,  fafher^had*  no 

The  sessions  confirmed  the  order,  on  the  ground  that  no  settlement. 

evidence  had  been  offered  to  shew  that  the  father  of  Cu/A- 

berl  had  no  settlement  (a). 

(a)  It  would,  perhaps,  be  diffi-     negative   proposition    could   have 
colt  to  say  by  what  evidence  this     been  established. 
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1835*  Humfrey  and  Burnaby,  in    support   of  the  order    of 

^^^^^"^^  sessions.  In  Hex  v.  St.  Matthew,  Bethnal  Green  (n), 
^v.  '"^  ^^^  ^^^^  ^*  clearly  laid  down  that  children  are  to  follow  the 
Inhabitants  of  settlement  of  their  father,  if  it  can  be  known ;  and  that  if 
Lkic£»teb.  it  can  be  known,  then  recourse  cannot  be  had  to  the  mo- 
ther's settlement.  In  this  case  the  appellants  did  not  attempt 
to  trace  the  settlement  of  the  father.  If  it  be  sufficient, 
in  .a  case  like  this,  to  shew  the  place  of  settlement  of  the 
mother,  it  will  also  be  sufficient  to  shew  the  place  of  settle- 
ment of  the  maternal  grandmother,  or  any  other  more  re- 
mote ancestor  on  the  mother's  side.  The  confusion  would 
be  great,  and  it  would  open  a  wide  door  for  fraud.  The 
respondents  can  never  be  in  a  situation  to  contest  a  place 
of  settlement  of  every  remote  ancestor  of  the  pauper,  and  it 
would  not  be  difficult  for  the  appellants  to  suppress  the  evi- 
dence of  the  settlement  of  the  father.  In  Rex  v.  Harber* 
ton  {b)y  an  order  for  the  removal  of  a  wife  and  daughter,  was 
held  to  be  supported,  prim^  facie,  by  shewing  that  the  pa- 
rish to  which  the  removal  was  made  was  the  place  of  the 
wife's  maiden  settlement.  But  in  that  case  the  attention  of 
the  Court  was  not  called  to  Rex  v.  iS^  Matthew^  Bethnal 
Green,  [Lord  Denman,  C.  J.  What  was  there  said,  was 
without  any  discussion.]  The  facts  of  the  two  cases  are 
also  in  some  measure  distinguishable.  In  Rex  v.  St.  Mary^ 
Beverley  (c),  upon  the  trial  of  an  appeal  against  an  order  by 
which  a  wife  had  been  removed  to  her  maiden  settlement^ 
the  respondents  proved  that  the  wife's  maiden  settlement 
was  in  the  appellant  parish,  but  it  appeared  upon  the  cross* 
examination  of  one  of  the  respondents'  witnesses  that  the 
husband  was  born  in  some  part  of  Ipswich.  The  Court 
held,  that  it  was  incumbent  on  the  respondents  to  shew  that 
the  pauper  was  settled  in  the  parish  to  which  the  removal 
was  made,  and  that  they  had  disproved  that  by  shewing  that 
the  husband  had  a  birth««ettlement  in  another  parish. 

{a)  Burr.  S.  C.  485.  (c)  1  Barn,  k  Adol  SOl. 

(6)  13  Ease,  311. 
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J.  Hildyard  and  White,  contrd.    It  was  iDCumbent  on         i835. 

the   respondents  to  remove  CtUhbert  to  the  place  of  his      ^■^^/'^^ 

settlement.     Either  his  father  had  a  settlement  or  he  had  ^. 

not     If  he  had  no  settlement,  then  the  mother's  place  of  Inhabitants  of 

'  .  "^  St.  Mary, 

settlement  was  that  of  the  child.     If  he  had  a  place  of  settle-    Leicestbr. 

ment,  then  the  respondents  have  removed  to  the  wrong 
parish.     The  maxim,  de  non  apparentibus  et  de  non  exis- 
tentibus  eadem  est  ratio>  applies.    The  presumption  of  law 
is,  that  the  father  had  no  place  of  settlement,  as  none  was 
shewn.     The  settlement  by  birth,  on  which  the  respond- 
ents relied,  depends  on  this  very  maxim  of  law.     It  was 
incumbent  on  the  respondents,  before  removal,  to  inquire 
first,  whether  Cuthbert's  father  had  a  settlement,  and  if  he 
had  none,  then  to  ascertain  the  mother's  settlement.    They 
make  neither  of  these  inquiries,  but  rely  on  a  settlement  by 
birth,  which  assumes  that  a  search  has  in  vain  been  made 
for  the  settlement  of  both  parents.     In  this  view  of  the 
case,  the  whole  of  the  authorities  are  reconcileable.    In  Rex 
V.  SL  Mary,  Beverley,  it  was  determined,  that  the  burthen 
of  proof  was  on  the  respondents,  who  had  removed   the 
pauper,  and  that  was  the  principle  of  the  decision.     In  Rex 
?.  Woodford  (a),  it  was  held  that  the  birth  of  the  pauper 
is  sufficient  prim&  facie  evidence  of  the  settlement  to  call 
for  an  answer  from  the  other  side.     In  this  case,  that  prim& 
facie  case  was  answered.     In  Rex  v.  Harberton  it  was  said, 
that  there  could  be  no  doubt  that  the  evidence  offered, 
of  the  wife's  maiden  settlement,  was  prim&  fecie  sufficient, 
but  that  it  lay  on  the  appellants  to  rebut  it     Here  the 
prim&  fisicie  case  made  out  by  the  respondents  has  been  re- 
butted.    In  Rex  v.  Wakefield  (6),  it  was  said  by  Lc  Btanc^ 
J.,  that  *^  the  place  of  birth  is  the  weakest  evidence  of 
settlement."     Proof  of  such  settlement  is  therefore  rebutted 
by  shewmg  the  settlement  of  the  mother. 

Lord  Denman,  C.  J. — My  first  impression  was,  that 
according  to  the  rule  laid  down  in  Rex  v.  St.  Matthew,  Beth- 

(a)  2  Bott,  P.  L.  13.  (6)  5  East,  338. 
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18S6.        ^  Greem,  it  w«s  iDcumbent  on  the  appellantSi  who  are  to 

^•^^^^^      rebut  the  prisi4  facie  case  made  out  by  the  respondents, 

9.  to  prove  die  father's   place  of  settlement,  and   if,  after 

Inhabitants  of  di)igeut  search,  that  could  not  be  found,  that  then  only 

Lbicsstba.     they  might  resort  to  the  settlement  of  the  mother.     But 

the  respondents  rely  altogether  on  the  birth-place  of  the 

pauper.    Undoubtedly,  if  neither  the  father  nor  mother  have 

gained  a  settlement,  proof  of  the  place  of  birth  is  sufficient. 

It  is,  however,  a  mere  prirn^  facie  case,  which  admits  of 

the  answer,  that  either  the  father  or  the  mother  was  settled 

elsewhere.     In  this  case  it  was  shewn  that  the  mother  waa 

settled  in  a  parish  other  than  that  to  which  the  removal 

was  made.    The  sessions  have,  therefore,  done  wrong  in 

affirming  the  order. 

LiTTLBDALE,  J. — ^Tbe  pauper  was  bom  in  wedlock. 
No  account  was  given  by  the  respondents  of  the  place 
of  settlement  of  either  of  his  parents.  Therefore,  proof 
of  where  the  pauper  was  bom  was  prim&  facie  evidence 
of  the  place  of  settlement.  This  was  relied  on  by  the 
respondents.  It  was  competent  then  for  the  appellants  to 
rebut  this  prim&  facie  case,  by  proving  that  the  mother 
had,  before  her  marriage,  acquired  a  settlement  elaewhere. 
That  might,  undoubtedly,  have  been  displaced  by  proof  of 
the  place  of  settlement  of  the  father;  but  proof  of  the 
father's  settlement,  is  only  one  mode  of  answering  the 
primi  C^cie  case  arising  from  proof  of  the  place  of  birth. 
The  case,  therefore,  stands  thus :  The  respondents  have 
made  out  a  prim^  facie  case  by  proving  Cuthbert's  place  of 
birth,  and  the  appellants  have  rebutted  that  case  by  proving 
the  mother's  place  of  settlement. 

Patteson,  J. — What  is  called  a  birth-settlement  is  the 
weakest  species  of  settlement ;  and  if  one  better  is  shewn, 
it  is  destroyed.  A  child  is  settled  in  the  place  where  it 
is  bora  only  when  no  other  settlement  can  be  ascertained* 
The  appellants  prove  that  the  mother  had  a  place  of  settle- 
ment, and  that  destroys  the  settlement  by  birth. 
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Williams^  J. — I  concur  in  Iha^  view  of  the  case.     It  u        i835. 
quite  clear,  in  the  words  of  Le  Blanc,  J.,  that  "  the  place     J!|T^C**^ 
of  birth   is   the   weakest  evidence  of  settlement/'     Evi-  «. 

dence  of  the  place  of  birth  was  given  by  the  respondents,  ^"jj^^jj^j^^^^^ 
What  is  the  next  proof?  Evidence  of  the  settlement  of  Lucutea. 
the  mother: — And  this  is  an  answer  to  the  respondents' 
case,  on  the  assumption  made  by  the  respondents  theme 
sdves, — that  the  father  had  no  settlement, — by  relying  on 
the  place  of  birth,  which  would  not  be  the  place  of  settle- 
ment, unless  the  father  had  no  settlement. 

Order  of  Sessions  quashed. 


The  King  17.  The  Trustees  of  St.  Pancras  New  Church. 

By  56  Geo.  3,  c.  xxxix.  "  for  building  a  new  church  and  a  The  trustees 

parochial  chapel  in  the  parish  of  St.  Pancras,  in  the  county  acting  under  a 

of  Middlesex,  and  for  other  purposes  relating  thereto,^  car-  ^^^  ^^^  °^. 

tain  persons  were  appointed  trustees  for  carrying  the  act  building  a 

i.toe.ecation.  ^;^^<^ 

Sect.  l6  enacts,  that  fair  and  regular  entries  shall  be  made  them  to  levy 

b  books  to  be  provided  for  that  purpose,  of  all  the  acts,  inhabitants  of 

the  parish, 
and  directs  that  the  accounts  shall  be  audited  and  allowed  by  the  quarter  sessions,  are, 
nevertheless,  compellable,  under  sect.  S4  of  the  General  Vestry  Act  (1  &  2  Will,  4, 
C.60),  to  prodt^and  explain  iheir  accounts  before  the  editors  of  the  parish  accounts, 
appointed  under,  and  in  consequence  of  the  adoption  of,  the  last-mentioned  act. 

SembU,  tkat  all  Boards,  &c.  having  power  to  levy  rates  on  the  iokabitants  of  a  parish 
whiclj  adopts  the  General  Vestry  Act,  are  compellable  to  produce  apd  explain  their 
accounts  before  the  auditors. 

Aoditocs  of  parisb-accouots,  appointed  tinder  that  act,  can  i^old  mii&tings  only  in  the 
board-room  of  the  vestry. 

A  mandamus  to  appear,  and  produce  and  explain  accounts  to  auditors,  cannot  direct 
Uie  parties  to  appear,  fcc.  "  at  such  time  and  place  as  the  auditors  way  appoint  and 
pve  notice  thereof,''  where  by  statute  the  parties  are  only  required  to  appear  at  a  meet- 
lag  directed  to  be  held  at  a  certain  place. 

When,  upon  a  motion  to  quash  the  return  to  a  mandamus  for  ipsiifficiency,  and  to 
issue  a  peremptory  mandamus,  the  matter  is  set  down  in  the  Crown  paper  for  argument, 
the  counsel  lor  tbe  Crown  is  entitled  to  begin,  although  the  cuansd  for  the  defendants 
propose  to  ojge  objections  to  the  mandamus  itself. 

The  Court  has  power  to  mould  the  ruk  for  a  mandamus,  but  cannot  re-mould  the 
writ  after  it  has  issued,  and  award  a  paremptory  mandamus  in  a  more  limited  foim 
than  the  original  mandamus. 
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18S5.        orders^  regulations,  and  proceedings  of  the  trustees  relative 


mi.   ^         ^^  ^^^  execution  of  the  act. 

The  Kino  ... 

V.  Sect.  19  empowers  the  trustees,  by  order  in  writing,  to 

St  Pi^BAs   ^^^^^^  ^^^^  treasurer,  from  time  to  time,  to  pay  such  sums 
New  Chorcb.]  of  money  out  of  the  several  moneys  raised  by  virtue  of  that 
act,  to  such  persons  and  in  such  manner  as  they  shall  think 
necessary. 

Sect.  67  authorizes  the  trustees,  as  they  may  think  neces* 
sary,  by  writing  under  their  hands,  to  make  rates  on  the 
occupiers  of  lands,  tenements  and  hereditaments  within  the 
parish,  not  exceeding  two  pence  in  the  pound  in  any  one 
year,  until  a  certain  rate,  called  the  sinking  fund  rate,  shall 
cease,  nor  four  pence  in  any  succeeding  year;  all  which 
rates  are  vested  in  the  trustees,  to  be  by  them  applied  for 
the  purposes  of  the  act,  and  are  to  continue  until  payment 
of  the  building  of  the  new  church  shall  be  made,  and  so 
long  as  any  of  the  moneys  to  be  borrowed  and  raised  by 
sale  of  annuities  and  otherwise,  shall  remain  due. 

Sect.  77  enacts,  that  an  account  shall  be  kept  by  the 
trustees,  of  the  rates  to  be  made  in  pursuance  of  the  act, 
and  that  the  trustees  shall  cause  all  receipts,  payments, 
debts,  credits,  and  minutes  of  contracts,  and  all  other  their 
proceedings,  to  be  entered  into  a  book  or  books  to  be  kept 
for  that  purpose ;  and  that  all  books  and  accounts  of  the 
trustees,  shall  at  all  seasonable  times  be  open  to  the  inspec- 
tion and  perusal  of  any  person  liable  to  pay  rates  by  virtue 
of  the  act ;  and  that  oncci  at  least,  in  every  year  during  the 
execution  of  this  act,  the  trustees  shall  make  a  true  state- 
ment or  account  of  all  sums  of  money  by  them  received 
and  expended ;  and  such  statement  or  account,  when  so 
made,  together  with  the  vouchers  relating  thereto,  shall  be 
by  them  laid  before  the  justices  of  Middlesex  assembled  in 
quarter  sessions,  to  be  by  them  examined  and  allowed ;  and 
the  balance  of  such  account  shall  by  such  justices  be  stated 
in  the  book  of  accounts,  to  be  kept  in  the  office  of  the  clerk 
to  the  trustees ;  and  that  no  charge  or  item  in  such  accounts 
shall  be  binding  on  the  parties  concerned  or  valid  in  law,  un- 
less the  same  shall  have  been  duly  allowed  by  sudh  justices. 
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By  another  local  act,  1  &  2  Geo,  4,  c.  xxiv.,  the  powers        18S5. 
of  the  trustees  are  considerably  extended,  and  they  are  au-     i^.    «r 
thorizedy  by  writhig  under  their  hands,  to  make  rates  not  v. 

exceeding  four  pence  in  the  pound.  St!pa?ciias 

The  General  Vestry  Act  (I  &  2  Will.  4,  cap.  60,)  was  New  Church. 
adopted  (a)  by  the  parish  of  St.  Pancras. 

By  sect.  27  of  that  act  it  is  declared,  that  nothing  therein 
shall  be  construed  to  repeal  or  alter  any  local  act  for  the 
goTemment  of  any  parish  by  vestries,  or  for  the  manage- 
ment of  the  poor  by  any  board  of  directors  and  guardians, 
or  for  the  due  provision  of  divine  worship  within  the  parish, 
and  the  maintenance  of  the  clergy  oflBciating  therein,  other- 
wise than  was  by  that  act  expressly  enacted  regarding  the 
election  of  vestrymen  and  auditors  of  accounts. 

By  sect.  33  it  is  enacted,  that  in  any  and  every  parish 
adopting  this  act,  the  parishioners  duly  qualified  to  vote  for 
vestrymen  shall,  in  the  manner  therein  directed,  elect  five 
rate-payers  to  be  auditors  of  accounts. 

Sect.  34  enacts,  that  the  auditors  of  accounts  shall  meet 
twice  at  least  in  each  year  at  the  board^room  of  the  Vestry , 
and  (a  majority  of  the  auditors  being  present)  shall  proceed 
to  audit  the  accounts  of  the  Vestry  for  the  preceding  half- 
year,  in  presence  of  the  vestry-clerk,  and  requires  the  Vestry, 
by  their  clerk,  to  produce  and  lay  before  the  auditors,  at 
every  such  meeting,  a  true  and  just  statement  or  account  in 
writing,  accompanied  with  proper  vouchers,  of  all  sums  of 
money  which  may  have  come  to  the  hands  of  the  Vestry  or 
of  their  treasurer,  and  also  of  all  moneys  paid,  laid  out,  or 
expended  by  them,  or  by  any  churchwardens,  overseers, 
surveyors,  or  other  persons  by  them  employed,  and  respon- 
sible to  the  Vestry,  since  the  last  period  up  to  which  the 
accounts  of  the  Vestry  were  audited ;  and  directs  that  tit  all 
parishes  in  which  other  boards  shall  have  control  over  any 
part  of  the  parochial  expenditure,  the  auditors  shall  have  the 
same  power  of  examining  the  accounts  and  officers  thereof 
as  of  examining  the  accounts  and  oflBcers  of  the  Vestry,  and 

(o)  Under  the  power  of  adoption  given  by  8. 1. 
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1835.        AM  audit  the  accounts  of  the  Boards  in  the  same  manner 
^"^^^^^      as  they  audit  the  accounts  of  the  Vestries. 

9.  Sect.  35  enacts,  that  the  auditors  shall  have  power  to 

Trustees  of  aummoo  and  call  before  them  by  writing,  8cc.  any  parish- 
New  Church.  ofBter  or  other  person  or  persons  concerned  in  the  said 
accounts,  and  to  require  of  them  to  attend  the  auditors  at 
any  meeting  or  adjourned  meeting,  aud  to  bring  with  them 
all  books  of  account,  writings,  papers,  and  documents  re- 
quired, which  thay  concern  the  Said  accounts,  and  to  give 
such  information  as  to  the  particulars  of  such  accounts  as 
they  shall  be  able  to  give ;  and  iany  parish  officer  or  other 
person  refusing  so  to  attend,  or  othei-wise  wilfully  obstruct- 
ing the  purposes  of  such  inquiry,  shall  be  deemed  guilty  Of 
a  misdemeanor. 

Si^cU  36  efciacts,  that  the  accounts,  when  audited  and 
approved  by  the  auditors,  shall  be  signed  by  theiH  in  the 
presence  of  the  clerk  of  the  Vestry,  who  shall  also  affix  his 
signature  to  the  same,  and  that  it  shall  be  lawful  for  the 
auditors  to  subjoin  such  remarks  thereto  as  to  them  shall 
geetn  tae^t 

Sect.  37  enacts,  that  the  accounts,  when  so  audited  and 
signed,  shall  remain  at  the  office  of  the  clerk  of  the  Vestry, 
and  shall,  after  such  audit,  be  open  and  accessible  fbr  the 
^aamtnation,  at  all  seasonable  times,  of  any  person  rated  to 
the  relief  of  the  poor  of  the  said  parish,  and  of  any  creditor 
on  the  rates  thereof:  Provided  always,  that  nothing  in  the 
act  contained  relative  to  the  appointment  and  duty  of  audita 
ors,  shall  debar  the  parishioners  fW>m  any  retaedy  befbre 
possessed^ 

A  rule  nisi  was  obtained  for  b  mandamus  to  the  trustees 
acting  under  the  two  local  acts,  commanding  them  to 
attend  a  kneeting  of  the  auditors  of  accounts  of  the  parish, 
and  bring  with  them  and  produce  at  such  meeting  the  book 
or  books  containing  an  account  of  all  moneys  received  and 
of  all  moneys  paid — between  Lady-day  and  Midsummer- 
day^  1883. 

Sir  James  Scarlett  and  Piatt,  in  Hilary  term,    1834, 


The  Kino 
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shewed  cause,  and  contended   that  the  provisions  of  the        18S5. 
General   Vestry   Act,    respecting  the    auditing   of  parish 
accounts,  could  not  apply  to  the  accounts  of  the  trustees,  Jf 

as  the  legislature  had  already  provided  a  mode  of  auditing   ^^^^^  ^ 
those  accounts,  viz.  before  the  quarter  sessions.  New  Chiircb. 

Campbeli,  S.  G.,  and  JP.  Kel/y,  contri,  tontended  that 
the  General  Vestry  Act  was  applicable  to  the  case  of  these 
trustees  ; — that  the  provisions  of  the  statutes  were  not  in- 
consistent, for  that  the  previous  production  of  the  accounts 
before  the  auditors,  would  enable  them  to  point  out  to  the 
quarter  sessions  any  objections  which  they  might  have  to 
the  allowing  of  the  accounts.  Sections  34,  35,  36,  and  37, 
of  the  General  Vestry  Act,  were  relied  on,  and  it  was  con- 
tended that  the  trustees  were  a  board  having  control  over 
the  parochial  expenditure,  since  they  raised  money  upon  the 
parish,  and  expended  it  for  the  benefit  of  the  inhabitants. 
Heap  ▼.  The  Inliaintants  of  East  Teignmouth  (a). 

Cur.  adv.  vuU. 

Lord  DbnmaNi  C.  J.^  in  the  course  of  the  same  term, 
delivered  the  judgment  of  the  Court  as  follows : — 

In  this  case  the  question  was,  whether  accounts  kept  by 
the  trustees  under  an  act  for  building  a  chapel  and  making 
a  burial  ground,  were  to  be  produced  under  the  General 
Vestry  Act{  that  is,  whether  the  trustees  were  bound  to 
produce  them.  My  brother  Parke  granted  that  rule»  after  a 
great  deal  of  hesitation.  The  question  has  since  been  fully 
aigued  on  both  sides,  and  we  have  considered  it  under  all 
its  circumstances;  and  although  we  think  that  the  act  is  not 
well  worded,  we  are  of  opinion  that  these  are  accounts  of  a 
description  which  the  parish  have  a  right  to  see.  These 
trustees  are  a  Board  constituted  by  the  act,  and  the  moneys 
to  be  raised  for  the  purposes  mentioned  in  the  act  are 
levied  by  rates  upon  the  parishioners;  and  although  the 
trustees  have  the  direction  of  the  expenditure,  yet  the  Ves- 
(o)  1  Bam.  &  Adcil.  1144. 


The  Kixo 

V. 

Trastees  oi 
St.  Pavcras 


CASES  IN  THE  KING's  BENCH, 

try,  under  the  general  act  applicable  to  tbeiOi  have  a  right 

to  inspect  those  accounts.     We  therefore  think  that  some 

y^"^     means  must  be  discovered  for  auditing  these  accounts  both 

Trustees  of    before  the  Sessions  and  before  the  Vestry.    The  rule  must 
Jt.  Pavcras  "^ 

New  Church;   therefore  be  made  absolute.     I  should  add,  that  my  brother 

Parke,  although  he  thought  at  first  that  it  should  be  other- 
wise, agrees  with  the  rest  of  the  Court  in  coming  to  this 
conclusion. 

Rule  absolute. 

A  mandamus  issued  to  the  trustees  and  their  clerk  or 
clerks,  which — after  reciting  information  that  the  auditors  of 
the  accounts  of  St.  Pancras,  appointed  and  acting  under 
1  Sc  2  WilL  4,  c.  60,  on  or  about  the  1 1th  November  then 
last  past,  in  exercise  of  the  powers  given  to  them  by  the  act, 
did,  by  a  writing  for  that  purpose,  duly  sign,  summon  and 
require  the  clerks  to  the  trustees  to  come  before  and  attend 
at  a  meeting  of  the  auditors  of  accounts  of  the  said  parish, 
at  a  certain  time  and  place  in  the  said  writing  specified,  and 
to  bring  with  them  and  produce  at  such  meeting  the  book  or 
books  containing  the  accounts  of  all  moneys  received  and 
paid  between  Lady-day  and  Michaelmas-day,  1833,  by  or 
on  account  of  the  trustees  acting  under,  See,  and  then  aud 
there  to  give  such  information  as  to  the  particulars  of  such 
accounts  as  they  should  be  able  to  give;  and  that  thereupon 
the  said  clerks  ought  to  have  attended  &c.,  but  neglected 
and  refused  Sec.,  and  still  neglect  and  refuse  to  attend  at 
any  meeting  of  the  said  auditors  for  the  purpose  aforesaid ; 
in  contempt,  8cc. — commanded  the  said  trustees,  acting 
under  and  by  virtue  of  See,  and  their  clerk  or  clerks,  or 
such  of  them  as  should  be  thereto  required^  to  attend  with 
and  produce  to  the  auditors  of  accounts  of  the  said  parish, 
acting  under  8cc.,  the  book  or  books  containing  the  account 
or  accounts  of  all  moneys  received  and  of  all  moneys  paid 
between  Lady-day  and  Michaelmas-day,  1833,  by  or  on 
account  of  the  said  trustees,  under  and  by  virtue  of  &c., 
at  such  time  and  place  or  at  such  times  and  places  as  a 
majority  of  the  said  auditors  might  appoint  and  give  notice 
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thereof  to  the  clerks  of  the  said  trustees^  and  then  and  there         i885i 
give  such  information  as  to  the  particulars  of  such  accounts      ^^^"^^-^^ 
as  the  trustees  and  the  said  clerk  or  clerks  might  be  able  to  9. 

give,  according  to  the  directions  of  the  said  act  (the  Vestry    ^^^^^  ^^ 
Act),— or  shew  cause  to  the  contrary  thereof.  New  Church. 

A  return  (the  particulars  of  which  it  is  not  necessary  to 
state)  having  been  made  to  this  mandamus,  and  a  rule  nisi 
to  quash  the  return  and  to  issue  a  peremptory  mandamus^ 
having  been  obtained,  the  case  was  set  down  in  the  crown 
paper  for  argument. 

Platt^  for  the  defendants^  contended  that  he  had  a  right 
to  begin,  as  he  had  an  objection  to  the  mandamus^  which 
he  proposed  to  urge. 

The  Court  determined  that  the  counsel  for  the  crown 
was  entitled  to  begin. 

Campbell^  A.  G.«  for  the  crown.  The  question  for  the 
consideration  of  the  Court  is,  whether,  by  the  late  Vestry 
Act,  the  auditors  are  entitled  to  inspect  all  accounts  of  pa- 
rochial expenditure,  although,  by  a  local  statute,  another 
mode  of  6nally  auditing  those  accounts  is  provided.  After 
the  judgment  of  the  Court,  given  when  the  rule  for  this 
mandamus  was  made  absolute,  it  cannot  be  contended  that 
this  mandamus  does  not  He.  The  return  states  no  new 
matter,  and  contains  no  answer  to  the  writ. 

Piatt,  for  the  defendants.  The  writ  of  mandamus  is 
void ;  first,  because  it  does  not  appear  that  the  parish  of 
St  Pancras  has  ever  adopted  the  Vestry  Act  (a);  and, 
secondly,  because  it  does  not  command  the  trustees  to 
attend  at  the  place  prescribed  by  the  act  (6).  The  place 
pointed  out  by  the  act  is  the  board-room  of  the  Vestry. 

(a)  1  &  2  WUL  4,  c.  60.  them  h«is  been  omitted,  as  they 

(6)  Several  other  objections  were  were  not  noticed  in  the  judgment 
taken,  but  the  argument  respecting      of  the  Court. 

VOL.  V.  Q 
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The  maodamus  requires  the  trustees  to  attend  ^'at  such 
time  and  place  as  the  auditors,  or  a  majority  of  them,  may 
appoint."  By  sect.  34  of  the  Vestry  Act  (a),  the  auditors  of 
TriMtees  of  accounts  are  required  to  meet  twice,  at  least,  in  each  year. 
New  Church,  at  the  board-room  of  the  Vestry,  and  to  proceed  to  audit 
the  accounts  for  the  preceding  half-year;  and  in  all  pa- 
rishes in  which  other  Boards  have  control  over  any  part  of 
the  parochial  expenditure,  the  auditors  are  to  have  the  same 
power  of  examining  the  accounts  and  officers  of  such  Boards 
as  of  examining  the  accounts  and  officers  of  the  Vestry,  and 
are  to  audit  the  accounts  of  the  Boards  in  the  same  manner 
as  they  audit  the  accounts  of  the  Vestry.  Sect,  35  em- 
powers the  auditors  to  summon  before  them  any  person 
concerned  in  the  accounts,  at  any  meeting  or  adjoume4 
meeting*  The  auditors  have  therefore  only  power  to  sum- 
mon parties  to  a  meeting  or  adjourned  meeting.  It  does 
not  appear  by  this  mandamus  that  the  defendants  were 
ever  summoned  to  appear  at  any  meeting  at  the  board- 
room; and  by  the  mandatory  part  they  are  required  to 
appear  at  such  time  and  place  as  the  auditors  may  appoint. 
[Patte$ont  J.  The  mandamus  recites  that  the  trustees  were 
summoned  to  attend  a  meeting  of  the  auditors  of  accounts 
at  a  certain  time  and  place,  specified  in  a  written  summous.] 
From  any  thing  that  appears  on  the  face  of  the  mandamus^ 
the  written  summons  may  have  required  the  trustees  to 
appear  at  Highgate  or  at  some  distant  part  of  the  country. 
The  power  of  the  auditors  is  given  by  this  act;  and  the 
trustees  cannot  b&  compelled  by  mandamus  to  do  an  act 
not  positively  required  by  the  statute. 

Campbell,  A.  G.»  in  reply.  [Lord  Denmau,  C.  J.  We 
are  all  satisfied  there  is  nothing  in  the  first  objection.] 
The  second  objection  which  has  been  made,  divides  itself 
into  two  parts ;  first,  that  it  is  not  recited  in  the  mandamus 
that  the  defendants  had  been  summoned  to  attend  at  the 
board-room  of  the  Vestry ;  and,  secondly,  that  the  manda« 

(a)  1  «c  e  Wm.  4,  c.  60. 
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tory  part  of  the  writ  is  wrong,  in  not  requiring  the  trustees        1835. 
to  attend  at  a  meeting  at  the  hoard-room.    The  provision     J!^i^^"^ 
of  the  34th  section,  which  requires  the  auditors  to  meet  at  ti. 

the  board-roomy  is  only  directory.  That  section  does  not  st  plNCBAa 
say  that  the  acts  of  the  auditors  shall  be  null  and  void  if  NewChnrcb, 
they  do  not  meet  at  the  board-room,  nor  does  it  impose  any 
penalty  upon  them  in  case  they  do  not  follow  the  directions 
given.  Besides,  no  house  is  described.  The  board-room 
of  the  Vestry  is  the  room  in  which^yoi*  the  time  being,  the 
Board  of  the  Vestry  assemble.  It  is  not  intended  as  a 
designation  of  a  distinct  building  appropriated  to  Vestry 
meetings.  The  Vestry  Act  may  be  adopted  by  every 
parish  in  England: — Could  it  be  contended  that  the  act 
cannot  be  carried  into  effect  in  any  parish  unless  it  contain 
a  particular  building,  which  is  called  ''  the  Board-room  of 
the  Veatry"  i  Then  the  35th  section  makes  no  mention  of 
board-TOom.  It  merely  gives  the  auditors  power  to  sum- 
mon persons  concerned  in  the  accounts  to  attend  them  at 
any  meeting  or  adjourned  meeting.  The  mandatory  part  of 
the  writ  requires  the  trustees  to  appear  at  such  time  and 
place  as  the  auditors  may  appoint,  and  give  such  informa- 
tion  as  to  the  particulars  of  the  accounts  as  the  trustees  and 
their  clerk  may  be  able  to  give,  according  to  the  directions  of 
the  ad.  Therefore  the  attendance  of  the  trustees  is  only  re*^ 
quired  at  such  time  and  place  as  is  in  conformity  with  the 
proTisiona  of  the  act  Few  writs  of  mandamus  could  be 
considered  valid  if  they  are  to  be  criticised  so  minutely, 
[Lord  Denman,  C.  J.  When  you  require  the  trustees  to 
attend  at  such  Ume  and  place  as  you  think  proper  to  ap- 
point, do  you  not  go  further  than  the  act  authorizes  you  ?] 
The  trustees  are  only  required  to  attend  at  such  time  and 
places  as  are  authorized  by  the  act.  [Patteson,  J.  Nothing 
is  said  in  the  mandamus  limiting  the  command  to  appear  at 
such  time  and  place  as  are  authorized  by  the  statute.] 
[Lord  Denman,  C.  J.,  here  read  the  mandatory  words  of 
the  mandamus.   It  is  carrying  these  words,  ''  according  to 

Q2 
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1835.        the  directions  of  the  said  actj*  a  great  way  back,  to  say  that 
^'^^      they  have  the  effect  of  making  *'  times  and  places"  mean 
i;;  times  and  places  prescribed  by  the  act.]     Assuming  that 

Trustees  of  ^hg  y/f\i  jg  faulty  in  this  respect,  yet  the  whole  is  not  there- 
New  Church,  fore  a  nullity.  [Lord  Denman,  C.J.  The  very  act  which 
this  mandamus  requires  to  be  done  is  not  within  the  powers 
given  by  the  statute.  In  Rex  v.  Leicester  (a)  Lord  I'enter- 
den  said  he  would  mould  the  rule,  but  this  mandamus  must 
go  in  its  terms  or  not  at  all.]  The  mandamus  may  be  made 
peremptory  as  to  that  which  is  lawful. 

Lord  Denman,  C«  J. — This  is  a  very  important  matter 
in  principle,  but  it  seems  to  me  to  be  quite  clear  that  we 
cannot  make  peremptory  a  mandamus  which  requires  parties 
to  do  that  which  by  the  law  of  the  land  they  clearly  are  not 
liable  to  do.  By  the  writ  we  require  them  to  do  a  particu- 
lar act.  What  is  it  ?  To  obey  the  order  of  the  auditors, 
if  they  shall  call  upon  them  to  attend  at  any  place  and  at 
any  time  which  they  may  appoint.  The  auditors  have  no 
such  power.  They  have  only  power  to  require  the  attend- 
ance of  the  trustees  at  the  hoard-room  of  the  Vestry.  The 
mandamuM  has  issued  in  such  terms,  that  it  is  impossible 
for  us,  consistently  with  our  duty,  to  give  effect  to  it.  This 
may  be  a  very  considerable  inconvenience  to  the  parties, 
but  still  we  cannot  call  upon  persons  to  obey  a  power 
M'hich  they  are  not  bound  to  obey.  I  think,  therefore,  that 
this  mandamus  must  be  quashed. 

LiTTLEDALE,  J. — The  act  requires  the  auditors  to  meet 
at  the  boanl-room  of  the  Vestry.  It  was  contended  by  the 
Attorney-General  that  that  was  merely  directory^  and  that 
although  the  board-room  of  the  Vestry  might  be  pointed 
out  by  the  act  as  a  convenient  place,  yet  the  auditors  were 
not  restricted  to  that  locality.     The  provision,  in  my  opi- 

(a)  7  Dowl.  &  Rvl.  373;  4  Bam.  &  Cressw.  395. 
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moD»  is  not  merely  directory y  and  for  this  reason,  that  the 
vestry  is  the  place  where  by  law  all  parish  business  ought,    jho  Kino 
to  be  transacted.     Where  was  the  vestry?     It  was  in  the  ^< 

place  designated  by  law,  namely,  the  board-room,  and  there  gr.  Pancras 
the  accounts  must  be  audited,  unless  by  the  act  authority  is  New  Church, 
given  to  audit  them  somewhere  else.  The  board-room  of 
the  Vestry  is  the  vestry  itself;  and  as  the  parish  accounts 
ought  to  be  audited  at  a  place  which  the  law  has  appointed 
for  parish  meetings,  this  provision  cannot  be  considered  as 
directory. 

This  mandamus  requires  the  trustees  to  meet  at  such 
time  and  place,  &c. — (His  lordship  here  read  the  remaining 
words  of  the  mandamus.)  Even  supposing  that  these  words, 
**  according  to  the  directions  of  the  said  act/'  are  to  be  con- 
sidered as  overriding  the  whole  of  the  command  respecting 
the  auditing  of  the  accounts,  and  as  indicating  that  in  audit- 
ing the  accounts  the  parties  should  proceed  according  to 
the  provisions  of  the  statute,  still  you  can  only  make  the 
command  good  by  presuming  that  the  auditors  will  act  upon 
it,  according  to  the  directions  of  the  statute.  If  the  statute 
has  given  a  particular  place  where  the  thing  is  to  be  done, 
you  cannot,  according  to  the  statute,  say  they  are  to  attend 
at  such  time  and  place  as  the  auditors  may  appoint. 

It  seems  to  me  that  these  words,  ''  at  such  time  and 
place,''  &c.  override  the  whole,  and  if  the  mandamus  is  bad 
as  to  that  part,  it  is  bad  as  to  the  whole,  because  it  is  there 
that  the  trustees  are  to  bring  their  accounts  and  give  the 
information.    This  mandamus  must  therefore  be  quashed. 

PattSson,  J. — I  am  entirely  of  the  same  opinion  upon 
the  second  objection,  though  really  at  first  sight  it  may 
seem  to  be  a  small  objection,  and  one  which  in  this  case 
would  be  of  very  little  importance;  yet  I  am  afraid  of  theprtVi- 
tipkf  because  although  it  is  only  in  one  thing,  yet  that  thing 
clearly  exceeds  the  power  in  the  act;  and  if  we  say  that 
we  will  nevertheless  award  a  peremptory  mandamus,  we  are 


CASES  IN  THE  KING  S  BBNCH, 

in  fact  moulding  the  writ  of  mandatnus,  which  we  have  no 

^    ,,  right  to  do.     We  may  mould  the  rule  for  a  mandamusi  but 

The  KiMo  ,          .   .      ,^ 

V.  not  the  wrti  itself. 

Trustees  of 
St.  Pakcras 

New  Church.  WiLLiAMS|  J.  concurred. 

Mandamus  quashed. 


Bone  v.  Da  we  and  others. 

Jb&nfa^i°  Trespass.     The  declaration  alleged  that  the  defend- 

dict  in  an  ac-   ants  assaulted  and  beat,  and    wrongfully   imprisoned  the 

and  battery,  is  plaintifFi  and  tore  his  clothes.     Pleas  :  First,  Not  Guilty. 

intitled  to  fall  Secondly :    Son    assault    demesne.       Replication   to    the 

costs,  if  a  bat-  ^    i     • 

tery  be  admit-  second  plea,  that  the  defendants,  of  their  own  wrong,  de- 

^  ^        tained  the  plaintiff  a  greater  length  of  time,  and  in  a  more 

although  violent  manner,  than  was  necessary.     The  rejoinder  tra- 

tiiviun^er^'^  versed  the  excess.     At  the  trial,  before  Guniey,  B.,  at  the 

43  Eliz.  C.6,)  Cornwall  spring  assizes,   \H35,  the  jury  found  a  verdict  for 

mages  recover-  ^^^  plaintiff,  with  Is,  damages.     The  learned  judge  certi- 


cd  do  not         ggj    under  43  Eliz.  c.  6,  that  the  damages  did  not  amount 

amount  to40f.,  t       .       r  «       •  ^         i         .      .      . 

and  does  not    to  40s.     In  the  followmg  term,  Crowder  obtamed  a  rule 

S  & ai^Cfl^*^  calling  on  the  defendants  to  shew  cause  why  the  master 

52,0.9,8.136,)  should  not  tax  the  plaintiff  his  full  costs,  notwithstanding 
that  an  assault  ii  ^-n     ^ 

and  battery       ^^^  certlhcate. 
■were  suffi- 

As  where  '       "^''^^  ^^^  ^'  C.  Rowe  now  shewed  cause*    The  plaintiff 

to  trespass  for  jg  „Qt  entitled  to  his  full  costs.     Assuming  that  this  was  an 

an  assault  and  .     . 

battery  and       action  for  a  battery,  and  therefore  not  withm  the  statute  of 

me*m  X"d^"  ^'^®  ^^  ^'^^'  ^'  ^*  *•  ^('')'  ^"^  ^^^^  the  judge  had  no  power 
fendant  pleads  to  certify,  by  force  of  that  statute,  to  deprive  the  plaintiff  of 
and*tSe  pli^-  ^^^  costs,  yet  as  there  is  no  certificate  under  the  22  &  23 

tiff  replies  e*-    Car.  2,  c.  9,  s.  136,  which  deprives  a  plaintiff  of  costs  "  in 

ceil,  upon 

which  issue 

is  tendered  ('')  ^hich  is  expressly  limited     concerning  the  freehold  or  inberit- 

and  taken.        to  personal  actions  "  not  being  for     ance  of  any  lands^  not  for  Mf 
any  title  or  interest  of  land,  nor     batteryJ* 
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«n  actioBs  of  trespass,  assault  and  battery,  and  other  personal  i885. 
actions  vrberein  the  judge,  at  the  trial  of  the  cause,  shall  not  ^^^''^ 
Jind  and  certify  under  his  hand,  upon  the  back  of  the  record,  «. 

that  an  assault  and  battery  was  sufficiently  proved  by  the  ?^^' 
plaintiff  against  the  defendant,  or  that  the  freehold  or  title  of 
the  land  mentioned  in  the  declaration,  was  chiefly  in  ques- 
tion/' where  the  damages  found  are  under  40s.,  the  plaintiff, 
by  force  of  the  latter  statute,  is  deprived  of  his  full  costs. 
[Paiteson,  J.  Here  is  no  traverse  of  the  plea  of  son  assault 
demesne  in  thb  case.]  There  is  not ;  but  there  is  a  new  as- 
signment of  excess,  both  in  length  of  time,  and  degree  of  vio- 
lence. It  is  true  that  several  cases  on  this  subject  tend  to 
lead  to  the  inference,  that  where  there  is  a  special  plea  to  the 
battery,  the  plaintiff  is  entitled  to  full  costs  ;  but  that  doctrine 
has  been  considerably  limited,  and  the  cases  are  distinguish- 
able from  the  present.  Wifflnv.Kincard{a)  was  an  action  for 
assault  and  battery,  and  false  imprisonment ;  a  verdict  was 
found  for  the  plaintiff,  and  the  judge  certified  under  43  £/t«. 
c.  6,  that  the  damages  amounted  to  Is.  only.  It  was  con- 
tended on  the  part  of  the  defendants,  that  the  evidence 
proved  a  battery,  and  that  if  that  was  proved,  the  judge 
could  not  certify.  The  Court  agreed,  that  whether  the 
evidence  amounted  to  proof  of  battery  or  not,  it  would  not 
prevent  the  judge  from  certifying  under  43  Eliz. ;  and  that 
the  plaintiff  was  not  intitled  to  full  costs  for  the  assault  and 
battery,  unless  the  judge  certified  under  22  &  23  Car>>  2^ 
c.  9«  IPatteson,  J.  There  is  a  special  plea  in  this  case 
which  admits  the  battery,  and  is  equivalent  to  a  certificate 
under  the  statute  of  Charles.]  In  Siead  v.  Gamble  {b\  there 
was  a  special  plea  on  the  record,  yet  a  certificate  was  held 
to  be  necessary,  in  order  to  give  the  plaintiff  full  costs. 
[Paiteson,  J.  In  Stead  v.  Gamble,  which  was  trespass  quare 
clausum  fregit,  the  general  issue,  and  a  special  plea  justify-^ 
bg  a  part  of  the  trespass,  were  pleaded.  The  issue  on  the 
special  plea  was  found  for  the  defendant.  The  Court  held, 
that  they  could  not  look  at  the  facts  stated  in  that  plea  to 

(fl)  2  New  Rep.  471.  (6)  7  East,  329. 
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18S5.  ascertain  whether  the  plaintiff's  freehold  could  come  in 
question,  and  that  as  the  freehold  might  have  come  in  ques« 
tion  under  the  general  issue,  a  certificate  was  necessary 
to  give  the  plaintiff  full  costs].  This  is  an  analogous 
case.  Here,  the  justification  is  admitted,  and  there  is  no 
special  plea  as  to  the  excess.  It  is  therefore  the  same  as  if 
not  guilty  had  been  pleaded.  This  is  distinguishable  from 
Smith  V.  Edge  (a).  There,  tlie  general  issue  was  pleaded 
with  a  plea  justifying  the  whole  of  the  assault  and  battery. 
[Littledale,  J.  referred  to  Mean  v.  Greenaway  (b),  and 
Lockwood  V.  Stannard  (c)].  H^iffin  v.  Kincard  is  confirmed 
in  Bfiggs  V.  BotPgin{d). 

But  this  case  is  within  the  statute  of  Elizabeth^  since  all 
that  the  parties  went  to  try  was  the  excess.  Then  is  the 
power  of  certifying  taken  away  by  the  statute  of  Charles  2  i 
No  case  has  decided,  that  where  there  is  a  justification,  it 
ousts  the  judge  of  the  power  to  certify  under  the  statute  of 
Elizabeth.  On  the  contrary,  in  Broadbent  v.  Waodhead{e) 
it  was  held,  that  the  judge  may  certify  under  the  statute  of 
Elizabeth,  though  there  be  pleas  of  justification.  The  sta- 
tute of  Charles  was  framed,  as  appears  from  the  preamblci 
in  aid  of  the  statute  of  Elizabeth.  It  does  not,  couse* 
quently,  abrogate  the  power  given  to  the  judge  by  the  sta« 
tute  of  Elizabeth.  Liltlewood  v.  Wilkinson  (/),  and  Pye- 
burn  v."  Gibson  {g)f  shew  that  the  object  of  the  statute  of 
Elizabeth  was  to  confine  suits  of  a  trifling  nature  to  inferior 
courts.  i\pplying  that  test  to  this  case,  it  is  manifest  that 
this  is  such  a  case  as  ought  not  to  have  been  tried  in  a 
superior  court;  and  the  case  is  consequently  within  the 
provisions  of  the  statute  of  Elizabeth. 

Crowder^  who  was  to  have  argued  in  support  of  the  rule^ 
was  stopped  by  the  Court. 

(fl)  6  T.  R.  562.  (r)     %    Tidd's^  Practice,   953, 

[h)  1  H.  Bla.  S91.  9th  ed. 

{t)  5  T.  R.  482.  (/)  9  Price,  314. 

(d)  2  Bingh.  333;  9  JB.  Moore,  (g)  8  B.  Moore,  450. 
628. 
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Lord  Den  MAN,  C.  J. — It  is  quite  clear  that  the  learned 
judge  had  no  power  to  certify  under  the  statute  of  Elizabeth. 
It  is  impossible  not  to  see  that  this  is  an  action  for  bat- 
toy.  It  is  within  the  exception  in  that  statute,  and  not 
within  the  genernl  rule. 

LiTTLEDALEi  J. — All  cascs  of  battery  are  exempted 
from  the  operation  of  the  statute  of  Elizabeth,  The  only 
question  is,  whether  this  is  within  the  statute  of  Charles. 
By  that  statute  the  plaintiff  is  not  to  have  his  full  costs,  un- 
less the  judge  certify  that  a  battery  has  been  proved.  In 
this  case  there  is  no  certificate,  but  by  the  special  plea  the 
battery  is  admitted.  Excess  is  replied.  Still  the  battery 
is  admitted ;  and  many  cases  shew,  that  where  a  battery  is 
admitted  on  the  record,  there  is  no  necessity  for  a  certificate 
uuder  the  statute  of  Churles.  The  plaintiff  is,  therefore,  in 
this  case,  intitled  to  his  costs, 

Patteson,  J. — I  do  not  mean  to  go  into  an  examination 
of  all  the  cases  on  the  subject,  on  the  present  occasion,  al- 
though I  think  they  are  not  inconsistent.  Wiffin  v.  Kin- 
cnrd  is  distinguishable.  In  that  case  there  were  two  causes 
of  action.  Here  there  is  one  charge  of  an  assault  and  bat- 
tery, and  there  is  a  replication  of  excess.  The  issue  is,  whe* 
ther  or  not  the  battery  was  excessive.  The  battery  is  there- 
fore admitted.  This  admission  does  away  with  the  necessity 
of  a  certificate  under  the  statute  of  Charles^  and  the  case 
clearly  not  being  within  the  statute  of  Elizabeth^  the  plain- 
tiff is  intitled  to  his  full  costs. 

Williams,  J. — ^The  only  doubt  I  have  entertained  was, 
whether  a  certificate  under  the  statute  of  Charles  was  not 
required  to  give  the  plaintiff  his  costs.  That  want  is  sup- 
plied by  the  admission  on  the  record  of  a  battery. 

Rqle  absolute. 
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Blewett  v.  Tregonning. 

Aeuttmfor  TRESPASS  for  breaking  and  entering  tbe  |[>laintiflF'8 
landholders  of  ^^^^^»  1*1  ^^^  parish  of  Perranzabuioe  (o),  in  the  county  of 
a  parish  to  dig  Cornwall,  and  with  feet,  in  walkings  treading  down  the  grass 
closes  adjoin-  ^^^  herbage  there  growingi  and  with  horses  and  carts  crush- 
ing the  sea-  jng  (he  gra^s  &c.  of  the  plaintiflF,  there  growing,  and  tear- 
which  had  iDg  up  the  earth  and  soil  of  the  said  close^  and  with  the 
time  toM^e  ^^^^  horses  and  carts  passing  and  repassing,  in,  upon,  and 
drifted  from  over  the  said  close;  and  also  then  and  there  with  shovels 
carried  by  the  ^-»  raising  and  digging  divers  large  quantities  of  sand  from 

wind  from  the  and  out  of  the  said  close,  and  the  said  sand  so  raised  and 

shore  into  and 

deposited         dug,  then  and  there  taking  add  carrying  away  and  converting 

uoonsuch        to  his  own  use. 

closes,  IS  bad : 

First,  because       Tenth  plea :  that  the  cl6se  in  which  &c»,  is  contiguous 

deposited  be-    '"^  "^^^  adjoining  to  the  sea,  and  that  the  said  sand  was 

comes  a  part    and  is  sand  which  had  been  and  was  from  time  to  time 

the  closes,  and  drifted  and  carried  by  the  violence  of  the  wind  from  and 

therefore  the     ^ff  ||,g  ^^^  shore  aforesaid,  and  into  and   upon  the  close 

custom  is  for     ,  ,  ,  *^ 

taking  a  profit  m  which  &c«,  and  there  deposited  and  left;  and  that  within 

Scon^yftr  ^^^  parish  of  St.  Ertne,  in  the  same  county  aforesaid,  there 
uncertatntyy  it  js,  and  from  time  immemorial  has  been,  an  ancient  and 
ble'to  disun^^'  laudable  custom  for  the  inhabitants  of  that  parish,  occupy- 
guish  between  ing  messuages  and  lands  there,  to  enter  upon  the  close  in 
the  ongmal  7-  l  o  ?>  1 1       •  /•    i 

soil  of  the        tcnich  cfc,  every  year,  at  all  seatonaoie  times  of  the  year, 

w'^fi^all^  and  at  their  free  will  and  pleasure  to  collect,  get,  take,  and 
time  drifted  carry  away,  from  and  out  of  th^  said  close,  reasonable  quan- 
"^irrc,  whe-  ^''*^*  of  all  such  sand  as  had  been  and  was  so  drifted  ifc^,for 
ther  such  a  the  purpose  of  manuring  the  lands  so  in  the  occupation  of 
claimed \y  *^^^  ifthabitants,  doing  no  unnecessary  damage  thereby ; 
pre9cription{b).  and  that  tbe  trespasses  complained  of  were  committed  in 
the  exercise  of  the  alleged  customary  right  The  replica- 
tion to  this  plea  traversed  the  custom^ 

(a)  Called  also  Perran-Sands,  (Perran-in-sabulo.) 

(b)  The  second  objection  seems  to  be  equally  fatal  to  the  prescription  as 
to  the  custom. 
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An  issue  joined  upon  this  traverse  was  found  foir  the! 
defendant^  at  the  trial  before  tVillianu,  B..  at  the  Cornwall      _ 

BifSWBTT 

spring  assises,  1634.     It  having  been  objected  at  the  trial,  9. 

that  the  plea  was  bad  in  law,  the  point  was  reserved^  and  Taaoonaiiio. 
Folkii,  in  the  ensuing  term,  obtained  a  rule  to  shew  ciausa 
whj  judgment  should  not  be  entered  for  the  plaintiff,  with 
If.  damages,  mm  obitanie  veredicto  i  or  why  the  verdiet 
should  not  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff  with  Is.  damages  (a). 

Crowder  and  Butt  shewed  cause.  The  objection  which 
was  taken  to  this  plea  is,  that  the  right  claimed  in  it  is  a 
right  to  take  a  profit  in  aiieno  soio»  and  that  such  right  can-« 
not  be  by  ct£s/om.  It  cannot  be  denied  that  where  an 
interest  or  profit-a-prender  is  claimed  in  another  man's 
soiU  it  must  be  alleged  by  way  of  prescription^  and  not  by 
custom;  Gateward's  case (6),  Grimstead  v.  Marlowe (,c)i 
but  there  may  be  a  custom  for  a  right  of  way  over  another 
man's  soil»  or  to  turn  a  plough,  to  play  at  erickett  or  to 
dmnce  upon  another  man's  soil.  So  a  custom  to  dry  nets 
on  the  lands  of  another^  or  to  dig  the  lands  of  others  in 
order  to  make  bulwarks  in  time  of  danger,  is  good.  These 
and  many  other  instances  may  be  found  collected  in  Fim 
Abr,  tit  Custom  and  Customs  (passim).  The  only  thing 
which  a  man  may  not  have,  by  custom,  in  the  soil  of  another, 
is  a  profit-a-prender.  The  Court  will  not  extend  this  rule 
beyond  its  strict  limits.  A  principal  reason  given  for  that 
rule  is,  that  a  ctietomary  right  cannot  be  released ;  Grirn^ 
stead  V.  Marlowe{d),  1  Wms.  Saunders,  341»  n.(e);  a  rea- 
son which  will  apply  with  equal  force  to  the  other  cases 
which  have  been  mentioned.  Then,  is  the  right  claimed 
by  this  plea  precisely  within  this  strict  technical  rule?    It 

(a)  For  the  defendant,  a  rule  to  (6)  6  Co.  Rep.  59  b. 

ibew  cause  why  there  should  not  (c)  4  T.  R.  717. 

be  a  new  trial|  in  case  the  Court  (d)  4  T.  R.  719. 

ibould  make  this  rule  absolute,  (e)  Note  to  MUlor  v.  ^pateman. 
was  obtained.     Vide  pott. 
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1BS5.        1*  aubmitted  that  it  is  not.    The  right  claimed  is  not  to 
^^^^^*^^      take  any  thing  out  of  the  soil  of  another,  but  to  take  a  chat' 

Bt.EW£TT 

9^  tel  which  is  distinct  from  the  soil.     It  appears  by  the  plea, 

TaeoovKixo.  that  the  sand  in  question  is  sznd  drifted  from  the  sea-shore, 
which  adjoins  the  locus  in  quo,  and  deposited  there  by 
accident.  [Littledale,  J.  The  sand  is  no  part  of  the  sea^ 
shore*  It  seems  to  me  impossible  that  such  a  custom  as 
your  plea  claims,  can  exist.  It  is  impossible  to  ascertain 
what  sand  is  drifted  from  the  seashore,  and  what  is  a  part 
of  the  plain tiiF*8  soil.]  There  is  no  difficulty,  in  point  of 
fact,  in  distinguishing  between  the  sea  sand  and  the  com- 
mon soil.  This  sand  is  a  fine  impalpable  sand,  peculiar 
to  the  coasts  of  Devon  and  Cornwall,  which  is  sometimes 
drifted  inland  from  the  shore  (between  high  and  low  water 
marks)  in  large  quantities.  It  is  serviceable  as  manure,  and 
by  act  of  parliament,  as  well  as  by  custom,  may  be  taken 
for  manure  by  the  inhabitants  of  the  neighbouring  country. 
It  is  not  stated  in  the  declaration,  that  the  defendant  took 
sand  which  was  a  portion  of  the  plaintiff*s  soil,  and  by  the 
plea  it  is  expressly  alleged  that  the  sand  was  drifted  from 
the  sea-shore  upon  the  locus  in  quo.  The  custom  here 
claimed  much  resembles  a  custom  to  take  water  in  the  close 
of  another,  which  is  a  good  custom.  In  Selby  v.  Robin* 
son  {a),  a  custom  for  poor  and  indigent  landholders  living  in 
A.,  to  cut  and  carry  away  rotten  boughs  and  branches  in  a 
chase  in  A.,  though  held  bad  on  the  ground  that  the  de^ 
scription  of  persons  entitled  was  too  vague,  was  assumed  to 
be  good  in  other  respects.  In  Roioe  v.  Brenton  (b),  a  cus- 
tom that  any  tinner  may  bound  and  inclose  land  that  now 
is  or  anciently  was  waste,  or  that  was  anciently  bounded, 
was  held  good.  Now  whether  the  land  be  waste  or  ancient 
inclosed  lands,  can  make  no  difference  with  reference  to 
the  question  now  under  consideration,  for  in  either  case 
the  soil  is  the  soil  of  another.     In  Stile  v.  Butts  (c),  a  cus- 

(«)  2  T.  R.  758.  Barn.  &  Cpmsw.  737* 

ib)  S  Mann.  &  Ryl.  1213,  314,         (c)  Cro.  Eliz.  484. 
and  more  folly,  497,  (a);  S.C.7 
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tonf  was  stated,  for  every  tenant  and  inhabitant  in  Brook-        i835. 

bancky  to  dig,  haul,  and  carry  away  clay^  in  Brookbanck      ^^^v^ 

Green,  for  his  necessary  use.     No  objection  was  made  to  n. 

this  custom.    In  Oxenden  v.  Palmer  (a).  Lord  Teii^erdfii,  TaEooKaiKd. 

C.  J.,  treated  as  valid,  a  custom  for  all  persons  residing 

within  a  parish  to  take  shingle  from  the  sea-beachj  for  the 

purpose  of  repairing  the  highways  of  the  parish^    A  custom 

to  take  sea-weed  on  the  shore  for  manure,  and  to  follow  it 

upon  the  adjoining  land,  is   good.    The  custom  in  this 

case  is  very  similar.    The  defendant  had  a  right  to  take 

this  sand  on  the  coast,  and  might  follow  it  as  a  chattel  on 

the  adjoining  land.     Indeed  little  more  is  claimed  by  this 

plea  than  a  right  of  way  to  the  place  where  the  chattel 

lies. 

Sir  W.  Follett  contri.  It  has. been,  without  proper  foun- 
dation, assumed  throughout  the  argument  for  the  defend- 
ant,  that  he  had  a  customary  right  to  take  the  sand  on  the 
sea-shore.  Under  the  act  qf  parliafnent  alluded  to  he  has 
that  right,  but  not  by  custom.  The  whole  soil  in  this  part 
of  the  county  is  composed  of  sand,  supposed  to  have  been 
at  some  time  drifted  from  the  sea-shore,  and  of  the 
same  description  as  that  now  found  between  high  and  low 
water  marks.  [Lord  Defiman,  C.J.  This  does  not  appear 
upon  the  plea.]  The  custom  is  bad  for  uncertainty  in  the 
subject  of  it.  It  cannot  be  possible  to  distinguish  with 
certainty  between  the  soil  of  the  close  and  the  sand  of  the 
sea-shore  drifted  upon  the  close.  But  in  reality  the  sand 
is  not  merely  intermingled  with  or  undistinguishable  from 
the  soil  of  the  close,  but  is  the  soil  itself,  and  therefore  the 
custom  alleged  is  a  custom  for  taking  a  profit  in  alieno  solo, 
which  is  admitted  to  be  bad  in  law.  In  Viner*s  Abr.  the 
distinction  between  custom  and  prescription  is  frequently 
overlooked^  and  many  of  the  claims  stated  to  be  good  by 
custom,  can  be  so  only  by  prescription. 

(a)  3  Bam.  &  Adol.  996. 
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188S.  Lord  Dbnman,  C.  J»  (stopping  Sir  W.  fWto/.)— It  is 

^^^""^       perfectly  clear  that  this  is  not  a  good  custom.    The  sand 

OLBWKT 

a.  18  a  part  of  the  soil,  and  inseparable  from  it.     There  is  no 

Taioojfviiu^.  conceivable  process  by  which  the  MPtd  and  the  sail  can  be 

distinguished.     But  even  supposing  there  were  any  such 

process,  some  limit  to  the  claim  should  appear.    It  cannot 

be  right  to  take  away  sand  drifted/rom  all  time. 

LiTTXBDALB,  J.<^It  IS  a  dccisive  objection  to  this  cus- 
tom, that  it  is  quite  uncertain  what  you  are  to  take.  We 
know  that  in  many  parts  of  the  kingdom,  the  lands  adjoin- 
ing the  aea-shore  have  the  same  kind  of  soil  as  the  shore 
itself;  and  it  often  oecnra  that  the  adjoining  land,  for  a  con- 
siderable distance,  has  never  been  inclosed  at  all,  and  it  is 
utterly  impossible  to  distinguish  the  sand  from  the  soil. 
But,  independently  of  that,  I  think  that  if  the  sand  is  blown 
over  a  hedge  into  a  field,  it  becomes  a  part  of  the  soU. 
The  soil  of  a  field  is  often  composed,  in  a  great  measure, 
of  matter  brought  there  artificially.  The  defendant  claims 
a  right  to  take  this  very  sand,— which  he  denies  to  be  a 
part  of  the  soil  of  the  plaintiffs  close, — for  the  eapreas 
purpose  of  using  it  as  manure,  and  thus  making  it  a  part  of 
the  soil  of  his  own  land. 

Pattbbon,  J.— ^I  am  of  the  same  opinion.  I  do  not 
think  it  necessary  to  enter  into  the  discussion  upon  the  dia- 
linction  between  custom  and  prescription.  It  is  clear  law 
that  there  oaimat  be  a  custom  to  take  a  profit  in  alieno  solo. 
It  is  dear  that  the  right  claimed  here  is  to  take  a  profit, 
for  it  is  to  take  sand  for  manure.  Then  is  it  in  aKeno  sohf 
.1  think  that  the  sand  is  clearly  a  part  of  the  soil.  Sand  or 
mud  lodf^ed  in  a  close  becomes  a  part  of  the  close.  It 
mi^  be  ^ly*  where  there  is  a  mound  of  sand,  to  distiuguish 
between  the  drifted  sand  and  the  original  soil,  but  here  the 
claim  is  to  take  all.  But  independently  of  this  considera- 
tion, I  think  that  the  custom  is  bad,  for  the  reason  that 
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when  the  sand  was  blown  up  or  lodged  upon  the  close,  It        t8SS. 


became  a  part  of  the  close*  ^ 


», 


Williams,  J.— At  the  trial  I  thought  the  custom  bad.  Treoonniho. 
It  is  uncertain,  perfectly  so.  It  is  an  absurd  and  indefinite 
custom.  There  is  no  me^ns  of  distinguishing  between  the 
drifted  sand  and  the  original  soiL  I  do  not  see  how,  in 
point  o(  Jaci,  any  more  than  in  law,  there  can  be  any  cri* 
terion  for  distinguishing  them. 

Rule  absolute. 


In  re  Fenton,  Gent,  one,  &c. 

Campbell,  a.  G.,  applied,  on  the    behalf  of  the  TTie  Court  wiU 
Receiver  General  of  the  Stamp  Duties,  for  a  rule,  calling  attorney  to 

apon   Fenion,  an  attorney  of  this  Court,  to  shew  cause  pay  over  a  sum 

.•til  1  i.       »  »        .  .    "'  money  re* 

why  he  should  not  [Jay  over  the  sum  of  49/-  9s»  5a.,  with  ceived  by  him 

costs,  to  the  Beceiver  General  of  Stamp  Duties.  ""  *"•  ^^•™^ 

.         .  .  .  ter  of  attorney, 

Some  time  since,  a  Mrs,  Vichohon  died,  leaving  Colonel  except  upoa 

Soder  her  executor  and  residuary  legatee.     Colonel  Soder  [foQ^^^thT* 

employed  Btnton  to  prove  the  will  and  to  pay  the  legacy  client  toythom 

dnty,  and  subsequently  died  intestate,  and  without  effects,  ^^^^     ^ 

Amongst  his  papers  was  found  an  account,  in  Feniou*s  y^^^^^^^^ 

hsndwritingt  in  which  he  debited-  himself  with  a  sum  of  the  instance 

money  received  on  account  of  Mrs.  NtcAolioa's  estate,  itnd  ^ ^     "^ 

took  credit  for  49/-  9s.  5d.,  the  amount  of  legacy  duty,  as 

paid  by  him  at  the  stamp  oflSce,  but  which  sum  had  not, 

in  fact,  been  paid. 

Campbell^  A.  G*,  in  support  of  his  appUcattoa,  ui^ed, 
thst  the  mode  of  proceeding  which  he  proposed,  was  a 
miieh  more  lenient  proceeding  towards  Fenion  than  filing 
an  information. 
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183^. 

In  re 
Fentom. 
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Lord  Denman^  C.  J. — This  is  not  a  case  in  which  we 
ought  to  grant  a  rule,  since  it  is  not  an  application  on  the 
part  of  a  client  against  his  attorney,  but  an  application  at 
the  instance  of  a  third  party. 


LiTTLEDALE,  J. — The  rule  applied  for  ought  not,  in  my 
opinion,  to  be  granted.  The  Court  have  been  in  the  habit 
of  exercising  a  summary  jurisdiction  over  attorneys  where 
they  have  misconducted  themselves  in  that  character,  and 
an  application  is  made  by  the  client  to  pay  over  money  to 
him.  In  this  case  the  application  is  to  pay  money  over  to 
a  third  party. 

Patteson,  J.|  and  Williams,  J.,  concurred. 

Rule  refused. 


To  intitle  a 
latntifftoa 


iBtnitgas 
upon  a  writ  of 
summons  not 
()enonally 
served,  it  is 
not  sufficient 
to  shew  that 
unsuccessful 
attempts  were 
made  to  serve 
the  defendant 
at  his  resi- 
dence on  three 
occasions,  and 
that  on  the 
iecond  a  copy 
ofthe  writ  was 
left,  and  re- 
ferred to  on 
the  third. 

The  copy  of 
the  writ  must 
be  left  on  the 
third  visit. 


Mason  v.  Lee. 

ISHEE  moved  for  a  distringas  upon  a  writ  of  summons^ 
which  had  not  been  served  personally.  A  clerk  to  tlie 
plaintiff's  attorney  had  called  three  times  at  the  defendant's 
residence,  but  had  been  unable  to  see  him.  On  the  occa- 
sion of  the  second  visit,  a  copy  of  the  writ  was  left  with  the 
defendant's  servant,  and  at  the  third  visit  the  copy  left  oo 
the  preceding  occasion  was  referred  to,  and  the  object  of 
the  visits  explained. 

Cun  adv.  vuli. 

On  the  following  day.  Lord  DenmaNi  C.  J.,  said — We 
have  considered  of  this  matter,  and  we  think  that  there 
ought  not  to  be  any  rule.  The  copy  should  be  left  at  the 
tMrd  visit. 

Rule  refused* 
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1835. 

In  the  matter  of  Parsons.  ^'*^^-^^ 

On  the  15lh  of  June,  in  this  term,  Byles  moved  that  Mr.  The  Court  will 
Parsons  might,  on  the  last  day  of  this  term,  be  admitted  an  attorneynnthe 

attorney  of  this  Court.   It  appeared  upon  his  affidavit,  that  ^**'  ^^y  °^^^^ 

.  .  term,  upon  a 

Mr.  Parsons  had  duly  served  articles  vi'ith  an  attorney;  that  nmice  ot'ap- 

the  usual  notice  of  application  for  admission   had   been  '^  ^ed^omhe 

posted  upon  the  third  day  of  this  term,  and  that  a  similar  third  day  of 

notice  had  been  posted  up  during  the  vi'hole  of  Trinity     So,  although 

term,  1834,  but  that  no  application  had  been  made  in  pur-  sufficient  no- 
-        ,  ^ .  ■  _      -  ,    *  tice  liad  been 

suance  of  such  notice.    Mr.  Parsons  further  swore,  that  he  posted  during 

believed  that  no  one  had  any  objection  to  him,  or  intended  ^^^  ^"J?-®*®  ^^  * 

.     .  preceding 

to  oppose  his  application  for  admission,  and  that  as  an  ad-  term. 

vantageous  opening  for  practice  existed,  it  would  be  very 
detrimental  to  his  interests  if,  by  the  refusal  of  this  appli- 
cation, he  should  be  thrown  over  to  the  last  day  of  next 
Michaelmas  term.  Byles  referred  the  Court  to  a  case  in 
which,  as  he  had  been  informed  by  Mr.  Steer^  a  party  had 
been  admitted  whose  notice  had  been  posted  on  the  second 
day  of  the  term.  [Patteson^S.  Next  term  we  shall  have  a 
similar  application  where  the  notice  has  been  posted  on 
the  fourth  day;  after  that  it  will  be  the  fifth  day,  then  the 
dxih, — and  all  will  be  cases  of  hardship,'] 

Lord  Den  MAN,  C.  J. — Perhaps  we  have  gone  too  far 
already.     We  certainly  must  go  no  further. 

Rule  refused. 


The  King  v.  The  Inhabitants  of  the  Parish  of  Mabe, 
Cornwall. 

Upon  appeal  against  an  order  of  two  justices  of  the  J^I^q^J^% 

borough  of  Penryn,  for  the  removal  of  Nicholas  Halvosso,  c.  ill,  ex- 
empting from 
the  stamp  duties  thereby  imposed,  every  indenture  of  apprenticeship  "  where  a  sum  or 
value  not  exceeding  10/.  shall  be  given  or  contracted  with  or  in  relation  to  the  appren* 
tice,"  does  not  eitend  to  an  indenture  where  no  consideration  passes. 

VOL.  V.  R 
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1835.        ^^^  ^if^  ai^d  childreo,  from  Penryti  to  Mabe,  the  Court  of 

^^'"^'"^^       Quarter  Sessions  for  Cornwall  made  an  order,  which  stated 
The  King  ^  ,, 

^^  as  follows : 

Inhabitants  of  It  appeared  to  this  Court,  that  by  indenture  duly  exe- 
cuted^  bearing  date  l6th  October.  1799,  and  since  lost, 
Nicholas  Halvosso,  then  being  about  fifteen  years  of  age, 
was  stated  to  be  bound  apprentice,  with  the  consent  of  his 
surviving  parent,  to  Thomas  Bolitho,  of  the  parish  of  St. 
Gluvias,  tanner^  until  he  should  attain  the  age  of  twenty- 
one;  that  no  sum  of  money  or  value  was  given  or  con- 
tracted for  with  or  in  relation  to  the  said  apprentice;  that 
the  said  indenture  was  stamped  with  the  several  stamps 
impressed  on  indentures  of  that  class  by  the  several  sta- 
tutes prior  to  37  Geo.  3,  c.  Ill,  amounting  to  10s.;  but 
this  Court  considering  it  liable,  under  that  act,  to  an  addi- 
tional stamp  duty  of  lOs,,  held  that  it  ought  not  to  be 
received  in  evidence.  And  upon  hearing  what  could  be 
alleged  and  proved  on  either  side,  it  is  ordered  and  ad- 
judged by  this  Court,  that  the  said  order  be,  and  the  same 
is  hereby,  on  the  merits,  confirmed,  subject  to  the  opinion 
of  the  Court  of  King's  Bench  (a). 

This  order  of  sessions  was  brought  up  by  certiorari,  and 
a  rule  nisi  to  quash  it  was  granted. 

Bere  now  argued  in  support  of  the  order  of  sessions. 
The  simple  question  in  this  case  is,  whether  the  indenture 
was  liable  to  the  additional  duty  of  10s.,  imposed  by  sect.  I 
of  37  Geo,  3,  c.  Ill,  (which  was  in  force  at  the  time  of 
executing  this  indenture,)  or  whether  it  is  within  the  except 
tion  created  by  sect.  3.  Sect.  1  imposes  the  additional 
duty,  generally,  upon  every  deed  which  should  be  made 
after  1st  August,  1797.  Sect.  3  provides,  '' that  nothing 
in  that  act  contained  shall  be  construed  to  extend  to  (inter 

(a)  Valtesoriy  J.,  upon  the  case  this  it  was  agreed  by  the  coiinsel, 

being  read,  observed,  that  no  set-  that  the  case  should  be  considered 

tiement  of  the  pauper  in  the  re-  as  amended  in  this  respect, 
spondent  parish  was  stated.    Upon 
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alia)    any   indeature  of  apprenticeship  where  a  sum  qr        1835. 

value,  not  exceeding  10/-,  shall  be  given  or  contracted  with      ^^^^^^^^ 
...  L  .      w     WT  ,  The  Kino 

or  m  relation  to  the  apprentice.      Here,  no  sum  or  value  j;. 

whatever  was  given  or  contracted :  Consequently  this  inden-  In^^^^^'^nts  of 
ture  is  not  within  the  exception.  It  will  be  urged,  contri, 
that  the  spirit  and  intention  of  the  act  was  to  exempt  all 
indentures  where  there  should  be  no  consideration,  as  well 
as  those  where  there  should  be  a  consideration  under  10/.; 
but  the  words  of  the  statute  will  not,  without  distortion, 
bear  this  construction ;  and  the  judges  of  this  Court,  have 
lately  said,  that  they  will  rather  adhere  to  the  plain 
meaning  of  the  words  of  a  statute,  than  put  a  forced  con- 
atnictioo  upon  them,  for  the  purpose  of  giving  effect  to  the 
supposed  spirit  and  intention.  The  legislature  appears  to 
have  subsequently  discovered,  that  by  the  words  of  this 
act  they  bad  imposed  a  higher  duty  where  there  was  a  total 
absence  of  consideration,  than  where  there  was  a  small  con- 
sideration; for  in  the  subsequent  acts,  (48  Geo.  3,  c*  ]49» 
and  53  Geo.  3,  c.  184,)  it  is  expressly  provided^  that  in  cases 
where  there  is  no  consideration,  the  same  duty  only  shall 
be  paid  as  in  the  cases  where  the  consideration  is  of  the 
lowest  specified  amount.  In  Wood  v.  Norton  (a),  this 
Court  thought  themselves  bound  to  put  a  strict  construc- 
tion upon  the  Stamp  i\ct  of  55  Geo.  3,  and  to  require  a 
stamp  in  a  case  clearly  not  within  the  spirit  and  intention 
of  the  act.  There,  a  mortgage  and  a  bond  were  given  to 
secure  the  same  sum  of  money,  and  were  executed  at  the 
same  time,  but  did  not  bear  the  same  date.  It  was  held, 
that  the  bond  was  not, — within  the  meaning  of  55  Geo.  3, 
c  184,  sched.  part  1, — a  bond  ^'  given  as  a  security  for  the 
payment  of  any  sum  of  money,  in  part  secured  by  a  mort- 
gage or  other  instrument,  bearing  even  date  with  such  bond.'* 

Crowder,  contri.  XJpon  a  reasonable  construction  of  the 
language  of  this  proviso,  it  is  submitted  that  it  is  clear  that 
the  deed  is  within  the  exemption.    The  fair  meaning  is,  that 

(«)  4  Mann.  &  Ryl.  673;  9  Baiti.  &  Oessw.  885. 
R2 
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1835.        the  additional  dutj  shall  not  be  imposed  in  any  case  where 
,^r"^C^      there  shall  not  be  a  consideration  exceeding  10/., — which 
v,  will  include  this  case.     Such  a  technical  and  unfair  conr 

Inhabitants  of  struction  as  is  now  sought  to  be  put  upon  the  proviso,  can- 
not have  been  contemplated  by  the  legislature;  and  on  the 
other  hand,  there  can  be  no  doubt  that  the  legislature  meant 
to  use  the  words  in  the  same  sense  as  if  they  had  said, 
*'  where  no  sum  exceeding  10/."  &c.  This  is  a  clause  ex- 
empting from  a  burthen,  and  therefore  the  Court  must  carry 
the  intention  into  effect,  if  they  possibly  can  do  so.  In 
many  acts  of  parliament  the  word  *'  or"  has  been  construed 
to  mean  ''and/'(a) — et  vice  versft, — in  order  to  give  effect  tQ 
the  spirit  and  intention  of  the  act.  Wood  v.  Norton  affords 
no  criterion  by  which  the  present  case  can  be  decided. 

Lord  Dbnman,  C.J. — ^This  is  an  evident  mistake  in 
the  act,  but  we  have  no  power  to  correct  a  mistake  of  the 
legislature.  According  to  the  only  construction  which  we 
can  put  on  this  proviso,  it  operates  to  exempt  only  money 
contracts,  (or  contracts  for  other  valuable  consideration,)  of 
a  certain  limited  amount. 

The  other  judges  concurring. 

Order  of  Sessions  confirmed. 

(a)  Seu,  pro  e/,  conjunctiva,  occarrit  passim,  in  verbo  Ducange. 


Wbnhamv.  Downes. 

men^r^^^'  J^^^HARDS    moved   to  discharge   an   order   of   WA 

larly  signed  by  Uams,  J.,  giving  the  defendant  time  to  rejoin  until  three 

set  aside  with'  days  after  the  plaintiff  should  have  purged  himself  of  his 

costs,  it  is 

competent  to  a  judge  to  stay  the  proceedings  until  such  costs  are  paid. 

And  it  is  no  ground  for  rescinding  such  wder,  that  the  defendant  has  since  issued  aii 
attachment  for  such  costs. 

But  temidef  that  if  the  plaintiff  were  actually  taken  upon  such  attachment,  the  Court 
would  relieve  him  from  the  stay  of  proceedings. 
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GODleoipt  in  non-payment  of  certain  costs.  The  plaintiff  1835 
had  irregularly  signed  judgment  in  this  action,  and  the 
judgment  so  signed  was  set  aside  with  costs.  These  costs 
not  being  duly  paid,  the  above  order  of  IVilliams,  J.,  was 
made.  Subsequently  an  attachment  had  issued  against  the 
plaintiff  for  his  contempt,  but  had  not  been  executed. 

Richards  argued.  The  party  has  a  sufficient  remedy  in 
ihe  attachment.  [Litthdale^  J.  The  learned  judge  had 
probably  some  good  reason  for  ordering  that  the  action 
should  not  be  proceeded  in  until  these  costs  were  paid. 
The  effect  of  the  order  is  to  $tay  the  proceedings  until  the 
costs  are  paid.]  There  does  not  appear  to  be  any  case  in 
which  it  has  been  held  that  the  mere  non-payment  of  the 
costs,  where  a  judgment  has  been  set  aside  with  costs,  is  a 
ground  for  staying  the  proceedings.  [Littledale,  J .  The 
judge  certainly  had  a  right  to  make  the  order,  and  probably 
had  good  reason  for  doing  so.]  The  attachment  has  issued 
since  the  making  of  the  order.  When  the  order  was  applied 
for,  there  was  good  reason  for  making  it,  because  then  it 
appeared  merely  that  the  judgment  had  been  set  aside  with 
costs,  which  costs  were  unpaid.  An  attachment  is  the 
ordinary,  and  it  is  a  sufficient,  mode  of  proceeding.  As 
the  matter  stands  now,  the  defendant  has  a  cumulative 
remedy  for  these  costs ; — the  attachment,  under  which  the 
j>laintiff  is  liable  to  be  taken, — and  also  the  stay  of  proceed- 
ings. l^Littkdale,  J.  If  the  plaintiff  is  taken,  and  is  in  cus- 
tody under  the  attachment,  then  you  may  apply  to  have 
this  order  discharged.  At  present  I  do  not  think  that  you 
have  laid  sufficient  ground.] 

By  the  Court. — No  sufficient  reason  for  discharging 
this  order  has  been  shewn  to  us.  If  any  steps  are  taken  to 
enforce  the  remedy  by  attachment,  then  the  plaintiff  may 
apply.  At  present  the  defendant  has  not  received  any  of 
the  fruits  of  his  attachment. 

Rule  refused. 
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The  King  v.  The  Leeds  and  Selby  Railway 
Company. 

JcomJ^ny''*^^  A  Rule  was  obtained,  calling  upon  the  Leeds  and  Selby 

are  empow-  Railway  Company  to  shew  cause  why  a  mandamus  should 

lands,— with  "^^  issue,  commanding  them  to  issue  their  warrant  to  the 

an  exception  Sheriff  of  Yorkshire,  requiring  him  to  impanel,  &c.  a  jury 

railway,  pay-  to  assess  the  amount  of  compensation  to  be  paid  to  Sir 

o^he  Umlr  ^*^'''^*  Ibbeison,  bart.,  for  damages  incurred  in  the  execu- 

and  making  tion  of  the  act  of  1 1  Geo.  4,  c.  lix. 

for"<lamaM°"  ^^  ^^^^  *^^  (sect.  3)  the  Company  were  empowered  to 

sustained  by  take  lands  for  the  purpose  of  making  a  railway  from  Leedd 

execution  of  ^o  ^^^  river  Ouse,  in   the  parish   of  Selby,  in  the  West 

the  works,  and  Riding  making  satisfaction  in  the  manner  thereinafter 
for  damage,  .        ®  ^ 

loss,  or  incon-  directed* 

tabed*^b  *rea-  ^^  ®®^*'  ^^  **  ^^*  provided  that  nothing  in  that  act  con- 
son  of  the  ex-  tained  should  extend  to  give  the  Company  any  mines  or  any 
of"he  powere'  ^^^^f  8cc«  under  any  land  purchased  by  them  under  the  pro- 
of the  act;  visions  of  the  act,  but  that  all  such  mines,  coals,  Scc.  should 
and  compen-    ^^  deemed  to  be  excepted  out  of  the  purchase  of  such 

sation  to  be      lands,  and  might  be  worked  by  the  respective  owners  or 

taxed  by  agree-  .  . 

ment  or  as-      lessees  thereof  under  the  said  lands,  or  the  railway  or  other 

sessedby  a  works  of  the  said  Company,  as  if  the  act  had  not  passed,  so 
to  be  worked  that  fio  damage  or  obstruction  were  thereby  done  or  should 
80  tk^  no^'  ^^^^^  ^^  ^^  ^^  *^^^  railway  or  works.  The  section  then  pro- 
mage  be  there-  vided,  that  in  case  of  such  damage  or  obstruction  being 
railway,— and  ^^^^  ^^  occurring,  it  should  be  repaired  or  removed  by  and 

in  case  of  da-   ^t  the  expense  of  the  owner  or  lessee  of  such  mines,  coals, 

mage  the  "^  .  . 

owner  to  re-     &c.,  and  that  if  the  same  should  not  be  forthwith  done, 

pair  It  at  his     ^j^^  Company  might  repair  or  remove  such  damage  or  ob- 

or  the  Com- 
pany to  repair  in  case  of  neglect  or  refusal,  and  recover  the  expenses  from  the  owner. 
The'  owner  of  land  taken  by  the  Company,  and  for  which  compensation  is  paid,  cannot, 
upon  afterwards  discovering  that  a  mine,  to  which  he  is  entitled,  cannot  be  worked 
without  doing  damage  to  the  railway,  claim  further  compensation  in  respect  of  the  loss 
sustained  thereby, '  Compensation  in  respect  of  such  contingent  loss  should  have  been 
claimed  at  the  time  of  the  original  agreement  or  assessment. 
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struction,   and  recover  the  expenses  from   the  6wner  of        1835. 
lessee.  ^XT^ 

Sect.  31  enacted,  that  the  owners  or  occupiers  of  lands  9. 

through  which  the  railway  or  other  works  were  intended  to     ^c^'lbt 
be  made,  might  accept  compensation  for  the  value  of  such  Railway  Corn- 
lands  or  their  interests  therein,  and  also  compensation  for         ^^^' 
damages  sustained  by  reason  of  the  execution  of  any  of  the 
works  by  that  act  authorized,  and  also  by  reason  of  the 
dividing  of  such  lands,  and  also  for  and  on  account  of  any 
damage,  loss,  or  inconvenience  which  might  be  sustained  by 
such  parties  by  reason  of  the  execution  of  auy  of  the  pow- 
ers of  that  act, — in  such  gross  sums  as  should  be  agreed 
upon  between  such  owners  and  the  Company ;  and  that  in 
case  of  disagreement  as  Jto  the  amount  of  such  purchase- 
money,  satisfaction,  or  compensation,  the  same  respectively, 
or  any  of  them,  concerning  which  the  owners  and  Company 
should  not  agree,  should  be  ascertained  and  settled  by  a 

Sect.  32  authorized  and  required  the  Company,  in  case 
of  disagreement,  from  time  to  time  to  issue  their  warrant 
to  the  sheriff  for  the  impanelling  &c.  of  a  jury, — who  were 
to  assess  the  sum  or  sums  of  money  to  be  paid  for  the  pur^ 
chase  of  such  lands,  and  also  a  separate  sum  for  satisfac- 
tion or  compensation,  either  for  the  damages  which  before 
that  time  should  have  been  done  or  sustained  in  the  execu- 
tion of  that  act,  or  for  subsequent  temporary,  perpetual,  or 
recurring  damage,  the  cause  or  occasion  of  which  should 
have  been  in  part  only  obviated,  removed  or  repaired  by  the 
Company,  or  which  could  not  or  would  not  be  further 
obviated,  &€•  by  them. 

Sect.  40  enacted,  that  the  Company  should  not  be 
obliged,  nor  should  a  jury  be  allowed,  to  take  notice  of  any 
complaint  for  auy  loss  or  injury  sustained,  or  supposed  or 
discovered  to  be  sustained,  in  consequence  of  the  execution 
of  any  of  the  powers  of  the  act,  unless  notice  in  writing, 
stating  the  particulars  of  such  loss  or  injury,  and  the  amount 
of  compensation  claimed  in  respect  thereof,  should  have 
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1835.        been  given  within  six  months  after  the  time  of  such  sup- 
^Yi^^'l      posed  loss  or  injury  having  been  sustained^  or  the  doing  or 
VL  committing  thereof  should  have  ceased.. 

Selby"  The  line  of  the  intended  railway  passed  through  lands  of 

Railway  Com-  Sir  Charles  Ibbetson;  and  land  necessary  for  the  purposes  of 
^  *'  the  railway  was  purchased  of  him  at  the  price  of  900/.  A 
seam  of  coal  under  this  land,  which  ran  across  the  line  of 
the  railway,  had  been  worked  up  to  that  line,  when  it  ap- 
peared that  the  mine  could  not  be  worked  under  the  railway 
without  endangering  the  railway,  unless  arches  were  con- 
structed under  it,  at  an  expense  exceeding  the  probable  value 
of  the  coal.  Within  six  months  from  the  discovery  of  this 
fact,  notice  of  a  claim  for  compensation  was  given  by  Sir 
Charles  Ibbetson  to  the  Company. 

Cresswell  shewed  cause.  Sir  Charles  Ibbelson  is  not 
entitled  to  compensation  for  the  risk  of  letting  in  or  injuring 
the  railway  by  the  working  of  his  mines.  The  30th  section 
provides  that  the  original  owner  of  the  lands  shall,  notwith- 
standing the  purchase  of  them  by  the  Company,  be  deemed 
to  be  the  owner  of  the  mines  beneath,  and  shall  be  at 
liberty  to  work  them,  provided  he  does  no  injury  to  the 
railway,  8cc. ;  such  injury,  if  done,  to  be  repaired  ai  his 
expense.  The  object  of  the  present  motion  is  to  make  the 
Company  indemnify  the  owner  of  the  mines  against  the 
risk  of  having  to  repair  the  railway  under  the  provisions  of 
this  clause..  This  section  contemplates  that  the  original 
owner  of  the  land,  who  is  to  have  the  benefit  of  the  mines 
under  the  railway,  shall  bear  the  whole  burthen  of  repairing 
the  railway  or  works  which  may  chance  to  sustain  injury  by 
reason  of  the  working  of  the  mines.  The  applicant  relies 
upon  the  Slst  clause,  but  he  cannot  be  said  to  have  sus- 
tained any  damage,  loss,  or  inconvenience  by  reason  of  the 
execution  of  any  of  the  powers  of  the  act ;  and  even  were 
that  otherwise,  upon  the  terms  of  that  section  taken  alone, 
the  express  provision  of  the  30th  clause  is  a  clear  answer 
to  the  present  application. 
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Sir  F.  Pollock  and  Milner,  contrd.     The  applicant  re-         i835. 

quires  compensation  for  injury  sustained^  not  (as  it  has  been       ^"^^"C**"^ 
j\        •    1         •  •  ■       nil  •  •  ^  t         The  RiMO 

treated)  an  indemnity  agamst  a  risk^     x  he  provisions  of  the'  9. 

30th  section,  excepting  the  mines  out  of  the  purchase  by  L^d»  »"" 
the  Company,  is  in  ease  of  the  Company, — in  order  to  pre*  Railway  Com-- 
vent  their  being  called  upon  to  give  speculative  compensa-  ^"^' 
tion  in  respect  of  minerals  which  might  not  exist.  Taking 
the  30tb  and  3 1  st  sections  together,  it  is  submitted  that  the 
meaning  is  this, — that  the  Company  shall  pay  for  the  land 
and  give  compensation  in  the  first  instance  for  any  damages 
vi^bich  may  then  be  capable  of  being  ascertained,  but  not 
speculative  compensation  for  supposed  mines  underneath 
the  land;  and  that  whenever,  at  any  subsequent  period,  it 
shall  palpably  appear  that  the  owner  sustains  iujury  in 
respect  of  mines,  &c.  underneath,  by  reason  of  the  railway, 
compensation  shall  be  made  by  the  Company.  As  soon  as 
the  owner  is  stopped  in  the  working  of  his  mines,  so  that 
be  cannot  proceed  without  injury  to  the  railway,  then  he 
sustains  damage,  loss,  or  inconvenience,  by  reason  of  the 
execution  of  the  powers  of  the  act.  Sect.  40  shews  clearly 
that  the  legislature  did  not  contemplate  that  all  the  com- 
pensation to  which  a  party  could  be  entitled  should  be 
assessed  at  once.  When  this  land  was  purchased,  it  was 
impossible  to  know  whether  the  railway  would  cause  any 
impediment  to  the  working  of  the  mines,  and  it  would  have 
been  a  hardship  on  the  Company  to  have  compelled  them  to 
make  compensation  for  the  merely  possible  injury.  [PattC' 
son,  J.  What  effect  do  you  give  to  the  latter  part  of  the 
30th  section  ?  According  to  your  argument,  if  the  owners 
of  the  soil  work  their  mines  so  as  to  injure  the  railway,  they 
must  repair  the  damage  done,  and  then  compel  the  Com- 
pany to  give  them  compensation.]  The  different  sections 
may  be  reconciled.  The  provision  in  the  30th  section  is 
introduced  for  the  purpose  of  preventing  the  owner  of  the 
sub-soil  from  recklessly  working  his  mine  in  such  a  way  as 
to  injure  the  railway,  and  thereby  to  affect  the  interests  of 
the  public,  who  use  it.     It  does  not  follow  from  this  pro- 
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1885.        vision  that  the  owner  is  not  to  have  compensation  for  the 
^^^^'^^'^^      loss  and  inconvenience  which  he  sustains  by  reason  of  his 
9,  being  prevented  from  working  his  mine.     It  would  be  a 

Leeds  and     m^re  pj^y  upQQ  ^ords  to  Bay  that  the  original  owner  of  the 
Railway  Com*  soil  shall  have  the  coals,  and  be  entitled  to  work  the  mines 
P^'^^-        as  if  the  act  had  not  passed,  when  by  reason  of  the  exist- 
ence of  the  railroad  he  cannot  have  them  except  at  an 
expense  more  than  equal  to  their  value. 

Lord  Denman,  C.  J. — I  do  not  think  that  the  party 
can  have  this  compensation.  I  see  nothing  in  the  act 
M'hich  gives  a  right  to  future  compensation  in  respect  of  a 
damage,  loss,  or  inconvenience,  not  anticipated  at  the  time 
when  the  original  compensation  is  paid. 

LiTTLEDALE,  J. — This  claim  ought  to  have  been  brought 
forward  at  the  time  of  the  original  assessment  of  or  agree- 
ment for  compensation.  It  is  true  that  if  this  had  been  done, 
the  party  might  have  had  the  compensation,  and  never,  after 
all,  have  sustained  the  injury;  but  this  cannot  be  helped. 
The  whole  compensation  must  be  assessed  in  the  first 
instance. 

Patteson,  J. — The  effect  of  this  enactment  may  be 
very  injurious ;  but  it  is  contrary  to  the  plain  and  obvious 
meaning  of  the  30th  section  that  the  party  shall  now  have 
compensation  for  the  loss  sustained  by  not  being  able  to 
work  his  mine.  The  plain  meaning  of  that  section  is,  that 
if  the  party  cannot  work  his  mine  without  injury  to  the 
railroad,  he  must  abstain  from  working  it. 

Rule  discharged  (a), 

(a)  Vide  Rudder  v.  Price,  1  H.  Bla.  547 ;  Com.  Dig.  tit.  Action  (F). 
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1835. 

DoBELL  V.  Hutchinson  and  Holdsworth.  ""*^ 

Assumpsit  to  recover  the  deposit  and  a  moiety  of  the  Upon  a  sale  of 

auction  duty  on  a  sale  of  certain  leasehold  premises  by  ^^'^^J'J^rit^ 

auction^  and  also  damages  for  the  expenses  of  investigating  ten  contract 

the   title,  and  endeavouring  to   procure   the   completion  ^e^condirions 

of  the  purchase.     The  first  count  of  the  declaration  stated^  of  sale,  is  sign* 

that  the  defendants  caused  to  be  put  up  for  sale  by  auction  chaser  only : 

certain  premises,  represented  by  them  to  consist  of  a  lease-  letters  are  sub- 

sequenllywnt* 
hold  public-house  called  ''  The  Aberdeen  Arms,**  held  for  a  ten  bytbeven- 

term  of  which  twenty-three  years  were  unexpired,  at  the  ^^"^ '^p'^  attor^ 

low  rent  of  55L,  and  comprising  (inter  alia)  a  small  yard  nev,  distinctly 

and  wash'house,  and   subject  to  the   following,  amongst  ^Dirart,and* 

other  conditions : — ^That  the  highest  bidder  should  be  the  insisting  upon 
1  II  -1  III!  -J   •  I  thecompletioa 

purchaser ;  that  the  auction  duty  should  be  paid  in  equal  of  the  pur- 
moieties  by  the  vendor  and  purchaser :  that  the  purchaser  <^^***«    This 
.    •'        .  .     '^  '  '^     .  contract  and 

should  immediately  pay  into  the  hands  of  the  auctioneer  the  letters,  to- 

a  deposit  of  20/.  per  cent,  on  the  purchase-money,  and  a  faJeTsuffid-* 

moiety  of  the  auction  duty,  and    sign  an  agreement  for  ent  note  or 

payment  of  the  residue  on  or  before  25th  June,  1832,  at  within  the 

which  time  the  purchase  was  to  be  completed  ;  that  within  statute  of 

frauds*  to 
one  week  from  the  day  of  the  sale,  the  vendors  should,  at  enable  the  ven- 

their  own  expense,  deliver  to  the  purchaser  an  abstract  of  ^^^^  •"*  'jj*® 

the  title ;  and  that,  upon  payment  of  the  remainder  of  the  expenses  of  in- 

purchase-money  at  the  time  specified,  the  vendors  should  ^"^e ^u^^    * 

execute,  or  cause  to  be  executed,  an  assignment  of  the  such  title  being 

lease  to  the  purchaser.   Averment:  that  the  plaintiff  became  defective. 

And  where, 
o|jon  such  contract,  it  does  not  appear  upon  the  face  of  it,  or  by  reference,  of  whom  the 
property  is  purchased,  letters,  written  by  persons  in  the  character  of  vendors,  may  be 
connected  with  the  contract  for  the  purpose  of  supplying  this  defect. 

Premises  ara  sold  by  auction  upon  this  condition  (amongst  others)  :  "  If  any  misiake 
be  made  in  the  description  of  the  property,  or  any  other  error  whatever  shall  appear  in 
the  particulars  of  the  estate,  such  mistake  or  error  shall  not  annul  or  vitiate  the  sale, 
bot  a  compensation  or  equivalent  shall  be  settled  by  two  referees,  or  their  umpire, 
and  the  decision  of  the  referees  or  umpire  (as  the  case  may  be),  shall  be  final."  The 
parttculare  of  sale  described  the  premises  as  a  leasehold  public-house,  comprising  (inter 
alia)  a  small  yard  and  wash-house,  held  for  a  term  of  years,  at  the  rent  of  55L 
It  appeared  that  the  yard  and  wash-house,  which  were  essential  to  the  occupation  of 
the  premises,  were  not  included  in  the  lease,  bot  were  held  from  year  to  year,  at  an 
additional  rent. — Held,  that  the  misdescription  was  not  the  subject  of  compensation 
within  the  condition,— >and  that  the  sale  was  void  by  reason  of  such  misdescnption. 
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1835.         the  purchaser  of  the  premises  so  represented  for  94/.  lOs., 
^^T^"^^^      and  paid  18/.  18«.  as  a  deposit,  and  2/.  7«*  3d.,  being  the 

DOBELL  .  . 

V.  moiety  of  the  auction  duty.     Then  followed  a  statement  of 

Hutchinson  nfjutual  promises  by  the  plaintiff  and  defendants,  to  per- 
HoLDswoBTH.  form  all  things  by  them  respectively  to  be  performed  re- 
specting the  said  public-house  and  premises,  and  that  the 
plaintiff  was  ready  to  perform  his  promise,  and  to  pay  the 
remainder  of  the  purchase-money.  Breach: — in  non-de- 
livery of  an  abstract  of  the  title. 

The  second  count  stated  as  a  breach  that  the  defendants 
had  not,  at  the  time  of  making  these  promises,  a  leasehold 
public-house  held  for  a  term,  of  which  twenty-three  years 
were  unexpired,  at  the  low  rent  of  55L,  and  comprising 
(inter  alia)  a  small  yard  and  wash-house ;  nor  had  the  de- 
fendants the  said  premises  at  the  rent  of  55l,,  but  the  same 
was  at  the  rent  of  65/. 

The  third  count  stated  as  a  breach  that  the  defendants 
had  not,  at  the  time  of  making  the  contract,  authority  to 
sell  the  public-house  and  premises,  nor  were  the  defend- 
ants possessed  of  the  term  of  and  in  the  same  absolutely 
and  without  condition,  nor  were  they  possessed  of  the  said 
term  of  twenty-three  years  in  the  several  premises,  or  any 
like  term  therein,  at  the  rent  of  551, 

The  declaration  also  contained  the  common  money 
counts. 

Plea :  non  assumpsit. 

At  the  trial,  before  Patteson,J.,  at  the  Middlesex  sittings 
after  Easter  term,  1834,  the  following  facts  appeared  : 

The  defendants  caused  to  be  put  up  for  sale  by  auction 
certain  premises,  described  in  the  printed  particulars  and 
conditions  of  sale,  as  stated  in  the  declaration,  and  subject 
to  the  conditions  therein  mentioned,  and  also  to  the  two 
which  follow  : — Eighth  condition :  That  if  the  purchaser 
shall  neglect  or  refuse  to  comply  with  the  preceding  condi- 
tions, his  deposit  shall  be  forfeited  to  the  vendor,  who 
shall  be  at  liberty  to  re-sell ;  any  deficiency  and  expenses 
to  be  paid  by  the  purchaser.  Ninth  condition  :  If  any 
mistake  be  made  in  the  description  of  the  property,  or  any 
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Other  error  whatever  shall  appear  in  the  particulars  of  the         \^b. 
estate,  such  mistake  or  error  shall  not  annul  or  vitiate  the       Dobbll 
sale,  but  a  compensation  or  equivalent  shall  be  settled  by  v. 

two  referees  or  their  umpire ;  and  the  decision  of  the  re-  ^nd 

ferees  or  their  umpire  (as  the  case  may  be)  shall  be  final.       Holdsworth. 

The  plaintiff  was  the  highest  bidder,  and  became  the 
purchaser  at  94/.  iOs.,  and  paid  to  Ricards,  the  auctioneer, 
^.  7s.  3d,f  being  the  moiety  of  the  auction  duty,  and  also 
a  deposit  of  18/.  185. 

Oo  the  back  of  the  particulars  and  conditions  of  sale 
was  written  the  following  memorandum : 

**  I  hereby  acknowledge  myself  the  purchaser  of  the 
property  described  in  the  annexed  particular,  at  the  price 
of  !H/*  10s.»  and  I  hereby  undertake  and  agree  to  perform 
my  part  of  the  conditions  therein  specified  ;  in  furtherance 
of  which,  I  have  this  day  paid  18/.  18s.,  being  the  amount 
of  the  deposit,  as  also  the  sum  of  2/.  75.  3d.,  being  my 
moiety  of  the  government  duty.  As  witness  my  hand,  this 
nth  day  of  June,  1832.  Isaac  DobelL 

"  Witness,  E.  M.  SheppardJ' 

The  names  of  the  defendants,  who  were  attorneys  in 
partnership,  did  not  appear,  except  at  the  foot  of  the  parti- 
culars of  sale,  where  they  were  named  merely  as  persons 
from  whom  further  particulars  might  be  obtained. 

The  defendants  delivered  to  Wimburn  and  Co.,  the 
plaintiff's  attorneys,  an  abstract  of  title,  from  which  it 
appeared  that  the  public-house,  without  the.yard  and  wash* 
house,  was  held  at  the  rent  of  65/.,  for  a  term  of  which 
twenty-three  years  were  unexpired,  and  of  which  the  de- 
fendants were  the  assigns. 

20th  June,  1832,  Wimburn  and  Co.  wrote  to  the  de- 
fendants as  follows  : — ''  We  are  instructed  to  inform  you, 
that  Mr.  Dobelly  in  consequence  of  your  not  having  shewn 
a  good  title  to  the  premises  offered  for  sale  oo  the  11th. 
instant,  as  described  in  the  particulars,  declines  taking 
to  the  property;  and  we  have  to  request  that  you  will 
direct  Mr.  Ricards  to  return  the  deposit  and  duty  received 
by  bim  of  Mr.  Dobell,  and  that  you  will  remit  to  us  the 
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1835.        expeoses  incurred  in  this  matter,  or  make  some  arrange- 
jy  meot  for  the  payment  thereof." 

V.  £d  July,  1832,  the  defendant  Hutchinson,  who  had  pre- 

"^aud**^^  viously  had  some  conversation  with  Wimbum  and  Co.  on 
HoLDswoRTH.  thc  subjcct,  wrotc  to  them  as  follows :  **  £  beg  to  acquaint 
you  that  we  are  advised  by  counsel  that  the  reasonable  and 
j,ust  compensation  to  which  Mr.  Dobell  is  intitled»  on  our  se- 
curing him  a  lease  of  the  yard  and  wash-house  adjoining 
the  Aberdeen  Arms,  is  an  abatement  of  one-eighth  of  the 
purchase-money  (94/.  lOs.)  bid  by  him  for  the  premises — 
say  1 1/.  165.  If  he  is  willing  to  accede  to  this,  the  business 
may  be  completed  without  further  delay.  If  not,  we  beg 
to  be  understood  as  now  calling  upon  Mr.  Dobell  to  ap- 
point a  referee,  to  meet  one  on  our  part,  and  settle  the 
compensation  or  abatement  to  which  he  is  intitled.  If  he 
declines  this,  we  presume  you  will  accept  Chancery  process 
against  him,  at  our  suft«" 

11th  July,  1832,  Wimbum  and  Co.  received  the  following 
note  :  *'  Messrs^  Hutchinson  and  Holdsumrthhtive  to  request 
to  be  favoured  with  a  decisive  answer  on  the  part  of  Mr. 
Dobell,  in  the  course  of  this  week,  or  they  must  presume  he 
refuses  to  complete  his  purchase,  and  proceed  accordingly." 

20th  Sept.  1832,  Wimbum  and  Co.  wrote  to  defendants 
as  follows :  "  Without  prejudice  to  our  client's  rights,  (if 
the  offer  now  made  should  not  be  aeoepted,)  we  propose 
that  the  contract  be  rescinded,  and  that  you  return  to  us, 
for  Mr.  Dobell,  the  amount  of  the  deposit  and  auction  duty, 
21/.  6s.  3d." 

On  the  same  day  the  defendants  replied :  ^'  On  con- 
sidering the  terms  proposed  by  you,  of  rescinding  this 
contract,  we  cannot  accede  thereto^  inasmuch  as  we  are 
advised  that  we  have  full  power  to  compel  the  fulfilment 
of  it,  subject  to  the  abatement  of  about  one-seventh  of  the 
premium,  viz.  13/*  lOs.,  in  respect  of  the  larger  rent  to 
which  the  premises  appear  to  be  liable,  than  was  stated  in 
the  particulars  of  sale,  viz.  63/.  instead  of  55L  Whereas,  if 
we  were  to  release  your  client  on  the  terms  proposed,  of  re- 
turning his  deposit,  we  find  that  wc  should  lose  a  quarter's 
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rent,  16/.  £s.  6d.,  and  outgoings  in  respect  of  the  house,  1835. 
and  charge  of  man  keeping  possession,  18/.  4s.  Unless,  ^"^ 
therefore,  Mr.  Dobell  consents  to  give  up  the  deposit,  we  v. 

shall  forthwith,  after  shewing  our  title  to  the  premises  con-  Hutchinson 
tracted  to  be  sold,  call  on  him  to  nominate  a  referee  to  Holdsworth. 
ascertain  the  amount  of  the  allowance  to  be  made  to  him 
in  respect  of  the  increased  rent;  and  in  default  of  his  doing 
'  so,  within  a  reasonable  time,  we  shall,  according  to  the 
conditions  of  sale,  treat  the  deposit  as  forfeited,  and  pro- 
ceed to  a  re-sale  of  the  premises.  On  the  other  band,  if 
the  defendant  consents  to  give  up  the  deposit,  we  will  re- 
lease him." 

The  signatures  to  the  receipt  of  the  above,  and  some 
others  letters  not  material  to  be  stated,  were  admitted. 

The  yard  and  wash-house  were  held,  with  the  public- 
house,  of  the  same  landlord,  under  a  yearly  tenancy,  and  at 
the  rent  of  10/. »  and  were  essential  to  the  occupation  of  the 
house. 

eath  Sept.  1 832,  fVimburn  and  Co.  received,  and  imme- 
diately returned,  an  abstract  of  a  lease  of  the  yard  and 
wash-house,  at  a  rent  of  8/.,  and  for  a  term  to  expire  at  the 
same  time  as  the  term  in  the  public-house.  This  deed  was 
not  executed  until  after  the  25th  June,  1832,  the  day  named 
in  the  conditions  for  completion  of  the  title. 

The  action  was  commenced  in  October,  1832. 

It  was  objected  by  the  defendants,  that  there  was  no 
written  contract  binding  upon  them  within  the  statute  of 
frauds, — and  that  the  defect  of  title  was  not  such  as  could 
warrant  a  refusal  to  complete  the  purchase,  but  was  the 
subject  of  compensation,  within  the  terms  of  the  ninth  con- 
dition. Under  the  direction  of  the  learned  judge,  who, 
however,  reserved  the  points  made,  the  jury  found  a  ver- 
dict for  the  plaintiff — damages  52/.  5s.  lid.  F.  Kelly, in 
the  following  term,  obtained  a  rule  nisi  for  a  nonsuit,  or  to 
reduce  the  damages. 

R.  F.  Richards  (in  Easter  term,  1835,)  shewed  cause. 
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1835.        The  contract  signed  by  the  plaintifF  and  the  letters  of  the 
^^^^^^        defendant,  taken  in  connection,  make  a  valid  contract  bind* 
,;.  ing  on  both    parties,      it  is  not   necessary^  m   order  to 

HuTCHiNsoK  satisfy  the  statute  of  frauds,  that  the  signature  of  a  party 
HoLDswoRTH.  should  bc  upon  the  contract  itself.  If  there  be  a  con- 
p.  .  ^  tract  containing  the  necessary  particulars,  and  that  contract 
Statute  of  be  distinctly  referred  to  and  adopted  in  a  letter  written  and 
^^^  ^*  signed  by  the  party,  the  requisitions  of  the  statute  are  satis- 

fied. Here  is  a  long  correspondence,  in  which  the  defendants 
sufficiently  refer  to  the  contract,  and  throughout  the  whole 
of  which  they  are  insisting  upon  their  supposed  rights 
under  the  contract.  They  cannot,  after  this,  come  for- 
ward and  deny  that  there  is  any  valid  contract.  Jackson 
V.  Lowe  (fl),  Saunderson  v.  Jackson  {b)y  Allen  v.  Bennet  (c). 
Second  point:  At  the  trial  it  was  established,  beyond  dispute,  that  the 
cla^c!"**  *°"  y**"^  ^"^  wash-house  were  essential  to  the  occupation  of 
the  public-house ;  and  therefore  this  is  not  such  a  case  as 
is  contemplated  and  provided  for  by  the  ninth  condition  of 
sale.  Where  a  portion  of  that  which  is  contracted  to  be 
sold,  is  essential  to  the  enjoyment  of  the  remainder,  the  want 
of  title  in  the  vendor,  as  to  that  portion,  makes  the  whole 
contract  void.  Thus,  suppose  that  in  this  case  it  had  been 
found  that  there  had  not  been  any  cellars^  as  described  by 
the  particulars,  it  could  not  be  denied  that  the  contract 
would  have  been  void.  Here,  all  the  witnesses  agreed  that 
the  house  could  not  be  occupied  without  this  yard  and 
wash-house;  Shertoood  y.  Robins {d).  [Patteson,J.  I  was 
not  asked  to  put  it  to  the  jury,  whether  they  were  essential 
to  the  occupation.  That  certainly  was  established  by  the 
evidence.]  It  was  not  disputed  on  the  other  side.  The 
nature  of  the  ninth  condition  is  such  as  to  make  the  question 
in  this  case  the  same  as  would  have  arisen  upon  a  bill  in 
equity  for  a  specific  performance^  which  it  is  the  invariable 
rule  to  dismiss  where  the  vendor  fails  in  shewing  a  title  to 
a  portion  of  the  thing  sold;  essential  to  the  enjoyment  of 

(fl)  1  Bingh,  9.  (c)  3  Taunt.  169. 

\h)  2  Bos.  &  Pul.  538.  \d)  S  Carr.  &  Payne,  339. 
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remainder.  The  lease  of  the  yard  tc,  which  was  bbtained 
after  the  day  on  which  the  contract  should  have  been  com- 
pleted, came  too  late.  Dobbll 

'  Hutch  iKsov 
J^.  Kelly  and  C  Cooper^  contr4.  There  is  not  in  this  Holdsworth. 
case  anj  agreement,  or  note  or  memorandum  of  an  agrees  First  point. 
knent,  in  writing,  signed  by  the  party  sought  to  be  charged, 
or  his  authorized  agent.  There  are  conflicting  decisions 
as  to  how  far  a  subsequent  correspondence,  relating  to  a 
contract  not  signed  by  the  party  sought  to  be  charged  by  it, 
can  satisfy  the  statute.  All  that  the  letters  amount  to  in 
this  ca«e,  is  an  admission  in  writing  of  the  existence  of  a 
contract  which  the  party  supposed  to  be  valid.  This  might 
be  prim^  facie  evidence  of  a  valid  contract ;  but  here  the 
contract  itself  is  before  the  Court,  and  appears,  upon  exa* 
mination,  to  be  invalid.  [Lord  Denman,  C.  J.  Suppose  that 
a  parol  contract  is  entered  into,  and  that  the  parties  after- 
wards write  letters  adopting  that  contract.]  If  the  verbal 
contract  were  recited  in  the  letters,  so  as  to  put  the  Court  in 
possession  of  tbe  terms  of  it,  then  the  statute  would  be  sa- 
tisfied. But  in  such  case  the  letters  themselves  would 
form  the  contract.  There  is  no  case  in  which  it  has  been 
held  that  when  a  contract  is  signed  by  one  party  and  not 
by  the  other,  and  such  other  party  afterwards  admits  the 
contract,  the  statute  is  satisfied.  The  admission  is  only 
evidence  of  the  contract.  The  best  evidence  of  the  contract 
is  the  instrument  itself.  Here,  the  contract  itself  was  de- 
fective in  two  respects  ;  first,  that  it  was  not  signed  by  the 
vendor ;  and  secondly,  that  it  does  not  even  appear  who 
was  the  vendor.  These  defects  cannot  be  supplied  by 
parol  evidence,  or  by  other  writings  which  require  pardi 
evidence  to  connect  them  with  the  contract.  In  Richards 
v.  Porter  {a),  A.  sent  to  B.  an  invoice  of  hops,  in  which 
invoice  A.  was  described  as  seller  and  B.  as  purchaser. 
B.  afterwards  wrote  to  j4.  as  follows : — *'  The  hops   I 

(a)  9  Dowl.  &  Ryl.  497 ;  6  Bam.  &  Cress.  437. 
VOL.  V.  S 
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bought  of  il.  are  not  yet  arrived:  I  received  the  invoice. 
The  last  were  longer  on  the  road  than  they  ought  to  have 
V,  been.     However,  if  they  do  not  arrive  in  a  few  days.  I 

Hutchinson    ^^^^  ^^^  ^^^^  elsewhere."     It  was  held  that  the  invoice 
HoLDswoRTB.  ^nd  the  letter,  taken  together,  did  not  constitute  a  sufficient 
note  or  memorandum  in  writing  to  satisfy  the  statute  of 
frauds.     It  was  there  assumed,  that  if  the  invoice  had  been 
signed  by  both  parties,  the  statute  would  have  been  satis- 
fied, for  otherwise  the  question  would  not  have  arisen.     In, 
iiai^dell  V.  Drummond(,a)  it  was  held  that  a  party's  signa- 
ture in   a  book,  entitled   '^  Shakspeare  subscribers,  their 
signatures,"  and   not  referring  to  a  printed   prospectus, 
which  contained  the  terms  of  the  contract,  (and  which  was 
delivered  at  the  time  to  the  subscribers  to  the  Boydell 
Shakspeare,)  could  not  be  connected  with  the  prospectus 
i|o  as  to  take  the  case  out  of  the  statute ;  as  such  connection 
could  only  be  established  by  parol  evidence.     In  Cross  v. 
Lord  Nugent  (6)  the  Court  excluded  parol  evidence  with 
great  strictness.    The  second  defect,  napaely,  the  not  ap- 
pearing upon  the  contract  of  whom  the  property  was  pur- 
chased, is  as  fatal  as  that  of  the  absence  of  the  signature  of 
the  party  sought  to  be  charged,  and,  like  that,  is  incapable 
of  being  supplied  by  parol  evidence,  or  by  letters  which 
require  parol  evidence  to  connect  them  with  the  contract. 
Cliampion  v.  Plummer(c)  (of  which  the  marginal  note  is 
not  quite  correct)  was  an  action  by  the  vendee  against  the 
vendor ;  and  it  was  held  that  a  note  signed  by  the  vendor, 
but  in  which  it  did  not  appear  who  waa  the  vendee,  was 
not  sufficient  to  satisfy  the  statute.     Wheeler  v.  Collier  (4) 
is  much  like  the  present  case.    There,  on  the  sale  of  an 
estate  by  auction,  the  name  of  the  owner  did  not  appear  in 
the  particulars  or  conditions  of  sale,  and  the  agreemeqt 
signed  by  the  purchaser  did  not  mention  the  owner's  name, 
and  was  not  signed  by  either  him  or  the  auctioneer, — ^Lord 

(a)  11  East,  149.  man,  4  M.&R.  455;  9  B.&C. 561. 

(6)  AntCt  ii.  S8;   5  Barn.  &         (c)  1  New  Rep.  959. 
Adol.  58.    And  see  Smith  v.  Sur-         (d)  Moody  &  MaJkin,  192. 
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Tenierden  appeared  to  consider  that  the  seller  could  not        ^835. 
maintain  an  action  for  the  non-completion  of  the  contract. 

II.  The  language  of  the  condition  respecting  compensa- 
tion seems  to  be  such  as  to  include  all  errors,  whether  in  Hutchiksok 
matters  essential  or  otherwise.  There  is  no  ground  for  im-  Holdswobth. 
puting  design  in  the  misdescription,  and  therefore  it  is  a  Second  poiDt. 
mistake  or  error. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  delivered  the  judg- 
ment of  the  Court  as  follows : 

This  was  an  action  of  assumpsit,  brought  by  the  vendee 
against  the  vendors  of  a  public-house^  on  a  sale  by  auctiou 
to  recover  the  deposit  and  damages  for  investigating  the 
title,  which  turned  out  to  be  defective.  Two  questions 
arose :— First,  Whether  there  was  a  contract  binding  upon 
the  defendants  within  the  statute  of  frauds :  Secondly,  whe- 
ther the  defect  of  title  was  the  subject  of  compensation 
within  the  terms  of  the  ninth  condition  of  sale. 

As  to  the  first  question,  the  facts  were,  that  the  plaintiff  First  point. 
had  signed  a  written  <lontract  on  the  back  of  printed  coudi- 
tions  of  sale,  in  which  conditions  the  names  of  the  vendors 
appeared  as  solicitors  only,  and  not  as  vetidors.  Nothing 
was  signed  by  the  vendors  or  by  the  auctioneer.  An  ab- 
stract of  title  was  sent,  on  the  face  of  which  it  appeared 
that  a  yard,  which  was  proved  to  be  an  essential  part  of  the 
premises,  was  held  from  year  to  year  only,  at  a  separate 
rent  of  8/.  in  addition  to  a  rent  of  551.,  at  which  the  condi- 
tions described  the  whole  premises  to  be  held  for  a  term  of 
twenty-one  years.  The  plaintiff's  attorney  wrote,  reject- 
ing the  title,  and  demanding  a  return  of  the  deposit.  The 
defendants  wrote  in  answer ;  and  several  letters  passed  be- 
tween the  parties ; — the  letters  of  the  defendants  insisting 
that  the  defect  was  matter  of  compensation  within  the  con* 
ditions  of  sale  ;  calling  on  the  plaintiff  to  perform  the  con- 
tract ;  speaking  of  '^  our  sale  to  Mr.  Dobell,**  and  mentioning 
the  premises  by  name  and  the  price  contracted  for;  and 

s2 
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threatening  to  file  a  bill  for  a  specific  performance.    These 

DoBELL       letters  were  signed  by  one  of  the  defendants  (they  being 

^'  attorneys)  for  both.    They  now  contend  that  there  is  no  con- 

Hutchinson  ,  •    ,.        ,  .,.     .  ^^       i      m. 

and  tract  binding  them  within  the  statute  of  frauds.  The  cases  on 

HoLDbwoRTH.  jjjjg  subject  are  not,  at  first  sight,  uniform ;  but  on  examina- 
tion it  will  be  found  that  they  establish  this  principle, — that 
where  a  contract  or  note  in  writing  exists,  which  binds  one 
party,  any  subsequent  note  in  writing,  signed  by  the  other, 
is  sufficient  to  bind  him,  provided  it  either  contains  in 
itself  the  terms  of  the  contract,  or  refers  to  any  writing 
which  contains  them.  Here,  the  letters  of  the  defendants 
refer  expressly  and  distinctly  to  the  conditions  of  sale  ;  and 
they  had  in  their  hands  or  the  hands  of  their  auctioneer,  at 
that  very  time,  the  conditions  of  sale  signed  by  the  plaintiff, 
to  which  reference  is  made ;  so  that  no  parol  evidence  of 
any  kind  was  requisite  to  shew  a  contract  binding  both  par- 
ties, except  evidence  of  the  handwriting  of  each,  which 
must  be  adduced  in  all  cases.  In  the  case  of  Boydell  v. 
Drummond{a\  the  book  signed  by  the  defendant  (f/<f  i?o/ 
refer  to  any  prospectus  or  contract.  In  Richards  v.  Porter{b)t 
the  letter  of  the  buyer,  referring  to  the  invoice  sent  by  the 
seller,  expressly  repudiated  the  contract.  In  Champion  v. 
Plummer  (c),  a  memorandum,  signed  by  the  seller  only,  was 
held  insufficient  to  charge  even  him,  because  the  buyer^s 
name  did  tiot  appear  on  it,  or  on  any  other  paper  to  which 
it  referred.  In  Wheeler  v.  Collier  {d),  the  same  circum- 
stance occurred,  namely,  that  the  seller^s  name  did  not  ap^ 
pear  on  the  conditions  of  sale  signed  by  the  buyer;  and 
Lord  Teiiterden  thought  that  the  seller  could  not  sue;  but 
the  case  was  decided  on  another  point.  On  the  other  hand, 
the  cases  of  Sautiderion  v.  Jackson  (e),  Allen  v.  Bennet(J), 
and  Jackson  v.  Loice{g),   shew   clearly   that  a  subsequent 

.    (a)  11  East,  148.  {d)  Mood.  &MaUL.  ISS. 

(6)  9  Dowl.  &  Ryl  497;   S.  C.  (e)  8  B.  &  P.  838. 

per  nom.  Richardsm  v.  Porler,   6  (/)  3  Taunt.  169. 

Barn.  &Cressw.  437;  an/c,  257.  (g)  1   Bingh.  9;   7  B.  MooiY, 

.    (c>  1  N.R.  858.  819. 
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kiter  may.  be  a  snificient  note  to  bind  the  writer,  vhere  the 
requisites  above  are  found,  even  where  it  is  writteu  after  a 

.  I)OBELL> 

dispute  has  arisen.  v. 

For  these  reasons,  we  are  of  opinion  that  there  is  a  suflS-  ^^'^^"^'*'^* 
dent  contract  in  this  case  within  the  statute  of  frauds.  Holdsworth. 

As  to  the  second  question,  we  are  of  opinion  that  the  Second  point. 
yard  being  proved  to  be  an  essential  part  of  the  premises, 
and  being  held  only  from  year  to  year«  instead  of  for  a  term 
of  twenty-one  years,  as  stated  in  the  particulars^  and  at  a 
separate  rent^  the  defect  was  clearly  not  matter  of  compen* 
sation* 

Rule  discharged.    • 


The  King  v.  Sir  Oswald  Moslby,  Bart.^  Lord  of 
the  Manor  of  Manchester. 

A  Rule  was  obtained  in  last  term,  calling  upon  Sir  Oswafd  a  fine  of 

Mushy,  lord  of  the  manor  of  Manchester,  to  shew  cause  S"^^.* 'o»*  "^' 
•^'  sen'ing  an 

why  a  writ  of  certiorari  should  not  issue,  directed  to  him,  office,  is  ex- 
to  remove  into  this  Court  a  certain  record  of  ihe  proceed-  ^^^  highest 

ings  in  the  court-leet  of  the  said  manor,  relative  to  the  previous  fine 

•  i>  rk    7  t    riT  ..1  ..  .    was  100/.,  and 

appointment  of  Kaiph  lumer  as  one  of  the  constables  of  was  tuund 

the  said  manor,  in  the  month  of  October  last,  or  the  fines  s"*cient  to 

,   produce  an 
imposed  upon  him  in  consequence  of  his  refusal  to  serve  acceptance  of 

in  the  said  office.  ,  '"Cl^tiough 

The  following  facts  were  stated  upon  the  affidavits  in  since  the  last 
^       ,  .  .  .  I  ,  refusal  the 

support  of  and  m  opposition  to  the  rule :  f.^^^  has  be- 

'    come  more 
burthensoroe,  and  the  number  of  persons  qualified  to  serve  has  n^uch  diminished. 
A  man  may  be  liable  to  serve  the  office  of  constable  in  several  constablewick!);  but 
if  cboten  constable  in  two  constnblewicks  for  the  same  year,  acceptance  of  the  first 
appointment  will  excuse  his  non-acceptance  of  the  second,  Mcwble, 

A  person  who  occupies  and  is  rated  for  a  warehouse,  and  occupies  lo'dgingt,  in  which 
he  sleeps  four  or  five  nights  in  every  week,  within  the  same  coustablewick,  is  liable  tu 
be  chosen  constable  of  such  coustablewick,  temble  {a). 

(a)  This  woald  be  a  raiBcient  retidenet  within  the  Parliamentary  Reform  Act  (<  Will,  4, 
cap.43»  sect.  97,)  and  a  sufficient  inhabitancy  within  the  Monicipal  Keforni  Act  (5  &  6  WilL4, 
eap.  76,  sect.  9 ;)  but  the  party  would  nut  be  thereby  qualified  as  a  hottseholdir,  as  required  by 
the  latter  sUtote* 


The  KiMO 
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The  juries  of  the  court-Ieet  of  the  manor  of  Mancheiter 
annually  elect  the  municipal  officers  of  the  manor^  the  prin* 
V.  cipal  of  whom  are  the  boroughreeve  and  the  two  oonsta* 

Mosljit'^^  bles.  Tlie  government  of  the  township  of  Manchester, 
(which  is  co-extensive  with  the  manor,)  is  vested  principally 
in  the  two  constables.  The  leet  juries  have  generally 
elected,  as  boroughreeve  and  constables,  men  of  wealth  and 
influence  in  the  town.  Persons  elected  have  frequently 
manifested  great  reluctance  to  accept  and  be  sworn  into 
these  offices;  considerable  expense  and  great  inconve* 
nience  and  loss  of  time  being  the  usual  consequence  of  the 
due  execution  of  the  offices.  When  the  certificates  com- 
monly called  Tyburn  Tickets,  were  transferable  by  law, 
parties  frequently  purchased  these  certificates  at  a  price 
varying  from  £00/.  to  500/.,  principally  with  a  view  to 
obtain  an  exemption  from  serving  the  office  of  constable* 
In  1808  the  leet  jury  elected  John  Drinkwater,  Esq.  and 
Peter  Ewart,  Esq.,  then  being  respectively  inhabitants  of 
the  manor,  to  be  constables  of  the  manor.  Mr.  Drinks 
water  refused  to  be  sworn  in,  and  was  fined  201.,  which 
he  paid  to  the  lord  of  the  manor.  Mr.  Ewart  also  having 
refused  to  be  sworn  in,  was  fined  100/.,  and  paid  that 
sum ;  but  of  this  sum  the  lord  afterwards  remitted  one 
half.  At  the  same  court-leet  the  jury  elected  a  Mr.  Potter, 
an  inhabitant  of  the  manor,  to  serve  the  office  of  con- 
stable. He,  however,  refused  to  execute  the  duties  of 
the  office,  and  was  fined  100/.,  which  he  paid.  Since 
that  time  the  population  of  Manchester  and  the  adjoin- 
ing townships  has  very  greatly  increased,  and  the  office 
of  constable  has  in  consequence  become  more  important  to 
the  public,  and  more  burthensome  to  the  officer.  Many 
of  the  dwelling-houses  in  the  chief  streets  of  Manchester, 
which  twenty  or  twenty-five  years  ago  were  inhabited  by 
the  wealthy  merchants  and  other  individuals,  are  now  used 
as  warehouses  &c.,  and  many  of  such  merchants  &c.,  now 
reside  in  the  neighbouring  townships,  and  are  thereby  be- 
come liable  to  serve  the  office  of  constable  in  such  town- 
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ships,  although  accustomed  daily  to  frequent  their  ware- 
bouses  &c.  in  Marichester.  At  a  court- leet  for  the  manor 
of  Manchester,  held  6th  October,  1834,  the  jurors  returned  v: 

Ralph  Turner^  merchant,  as  a  fit  and  proper  person  to  be  ^os^ley^^ 
one  of  the  constables  of  the  manor  for  the  ensuing  year; 
and  Mr.  Turner  was  afterwards  summoned  to  the  court, 
attended,  and  was  required  to  take  upon  himself  the  office 
of  constable,  and  to  take  the  oaths  for  the  due  execution  of 
the  oflBce.  This,  however,  he  refused  to  do;  and  the 
steward,  in  consequence,  imposed  upon  him  a  fine  of  300/. 
The  ground  of  the  refusal  of  Mr.  Turner  to  accept  the 
office  was  a  belief,  founded  on  the  following  circumstances, 
that  be  was  not  liable  to  serve  the  office  : — Mr.  Turner  has 
resided  for  many  years  with  his  mother,  at  Carter  Place, 
near  Haslingden,  distant  from  Manchester  about  seventeen 
miles.  He  has  there  in  some  respects  a  separate  establish- 
ment, for  which  he  pays  rates  and  taxes.  He  and  his 
brother  jointly  rent  of  their  mother'  the  farms  and  lands 
belonging  to  Carter  Place,  and  have  a  large  manufacturing 
establishment  in  the  township  of  Haslingden,  where  afso 
they  occupy  a  considerable  farm,  of  which  they  are  joint 
proprietors.  For  property  occupied  by  them  in  Hasling- 
den they  pay  a  rent  of  700/.  a  yeafr,  and  they  are  assessed 
to  and  pay  the  rates  and  taxes  in  respect  of  all  the  property 
occupied  by  them  in  Haslingden.  Mr.  Ralph  Turner  and 
bis  brother  are  subject  to,  and  actually  do  perform  suit  and 
service  at  the  court-leet  of  Haslingden,  in  respect  of  the 
property  so  occupied  by  them  in  that  township ;  and  when 
from  any  cause  they  have  not  attended  at  such  leet,  a  fine 
has  been  imposed  on  them,  and  paid.  The  brothers  jointly 
occupy  a  warehouse  in  Manchester,  at  which  they  sell  the 
goods  manufactured  by  them  at  Haslingden  ;  which  ware- 
house is  open  every  day  for  that  purpose,  and  for  which 
they  are  rated  and  pay  rates.  Mr.  Ralph  Turner  is  in  the 
Babh  of  coming  into  Manchester  from  Haslingden  every 
Afonda;  afternoon  or  Tuesday  morning,  and  of  remaining 
there   tilL   the  Saturday  afternoon,  for    the  purpose  of 
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18S5.        attending  to  his  business.     He  does  not  however,  nor  does . 

J^;^*X^      *ny  person,  sleep  at  the  warehouse,  nor  has  he  any  servant 
The  KiKG      .    "^  *^  ■^ 

V.  m  Manchester^  or  estabhshment  there  other  than  the  ware- 

^Mmley^^  house ;  but  he  occupies  lodgings  at  a  weekly  rent,  and  there 
sleeps  when  in  Manchester.  It  appeared  upon  the  affidavit 
of  Mr.  Turner,  that  he  objected  to  the  proceedings  of  the 
court-leet  on  two  grounds ;  first,  that  he  was  not  liable  to 
be  elected  ;  and  secondly,  that  even  if  he  were  so,  the  Jine 
was  excessive.  The  deputy  steward,  in  an  affidavit  sworn 
contrd,  stated  his  belief,  that  unless  a  considerable  fine  is 
imposed  upon  fit  persons  who,  being  elected,  refuse  to  serve 
the  office  of  constable,  much  difficulty  will  occur  in  pro- 
curing the  services  of  fit  and  proper  persons  actually  resi^ 
dent  within  the  town,  and  that  many  fit  persons  would 
rather  pay  a  considerable  sum  of  money,  by  way  of  fine, 
than  undergo  the  labour  and  inconvenience  attendant  upon 
a  due  execution  of  the  office. 

Sir  F.  Pollock  and  Wightman,  now  shewed  cause. 
On  neither  of  the   two  grounds   suggested  ought  this 
rule  to  be  made  absolute. 
First  point:  The  circumstance   of  Mr.  Turner's  being  liable,  sup- 

wr^ve  the^°  posing  that  to  be  the  fact,  to  suit  and  service  in  the  town- 
office,  ship  of  Haslingden,  does  not  exempt  him  from  liability  to 
be  elected  constable  of  Manchester.  If  the  fact  of  being 
liable  to  be  elected  constable  elsewhere  were  a  sufficient 
excuse,  a  party  liable  to  be  appointed  by  the  courts-leet  of 
two  manors  might  refuse  to  serve  in  either  manor.  It  may 
be  denied  that  Mr.  Turner  is  a  resiant  in  Haslingden,  but 
it  cannot  be  denied  that  he  is  so  in  Manchester.  In  Rex 
V.  Jdlard(a),  in  which  all  the  authorities  are  collected,  and 
which  will  be  relied  on  contr^,  it  was  held,  that  a  person 
who  lived  in  the  parish  of  ^.,  and  occupied  for  the  pur- 
poses of  his  trade  premises  in  the  parish  of  B.,  for  which 
be  was  rated  and  paid  the  rates,  but  in  which  neither  he 
nor  any  one  ever  slept,  was  not  liable  to  serve  the  office  of 

(a)  7  Dowl.  &  Ryl.  340;  4  Bam.  &  Cressw.  778. 
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constable  ia  B.  This  case  is  very  different ;  for  here  the  party         1835. 

does  in  general  sleep  five  nights  a-week  in  Manchester.  j!!^^Cr*^ 

r...  .  ,  .  ^    .      y-         .     .        .        The  Kino 

Then  with  regard  to  the  amount  of  the  fine,  it  is  sub-  9. 

jnitted,  that  under  the  circumstances  it  was  not  greater  than    ^'J^q'^y^'* 

those  circumstances  rendered  necessary.  Nearly  thirty  years  Second  point: 

ago,  a  fine  of   100/.  was  found  inadequate,  and  such  a  Amount  of 

change  of  circumstances  has  since  taken  place  as  makes  it 

reasonable  to  suppose  that  a  fine  of  300/.  is  not  more  than 

sufficient  for  the  purpose  of  securing^  at  the  present  day, 

the  services  of  proper  persons. 

Campbell,  A.  G.  and    Colquhoun,  contr^.     It  is  quite  First  point, 
dear  that  Mr.  Turner  is  a  resiant  at  Haslingden,  (distant 
seventeen  miles  from  Manchester).     It  is  impossible  for 
him  to  perform  the  duties  of  constable  both  there  and    at 
Manchester.      If  the   Court  decide   that  Mr.  Turner  is 
liable  to   serve   the   office   of  constable  in   both   places, 
they   will  in  effect  say  that  he  is  liable  to  be  punished 
ia  each  place   for  not   performing  duties  which  his  cir* 
cumstances   disable  him  from  performing.     A  man  can 
be  constable  in  one  constablewick  only ;  and   therefore  if 
Mr.  Turner  is  shewn  to  be. liable  to  serve  in  Haslingden, 
he  is  exempt  in  Manchester.     lu  Haslingden,  Mr.  Turner 
occupies  buildings  and  lands,  and  has  an  establishment  for 
residence,  in  respect  of  which  he  is  rated.     In  Manchester 
he  has  no  dwelling-house  for  which  he  is  rated— no  esta- 
blishment of  any  kind.     In  Res  v.  Adlard,  the  defendant 
occupied  and  was  rated  for  premises  in  the  parish  in  which 
he  was  elected  constable^  and  occasionally  passed  the  night 
at  work  in  those  premises,  yet  he  vvas  held  not  to  be  liable. 
In  that  case,  Lord  Tenterden  observed,  that  it  was  not  ma- 
terial whether  the  defendant  passed  the  night  at  work  or 
4ukep{a).    That  case  was  decided  on  the  ground  that  if  a 

party  was  not  a  rated  inhabitant  within  the  constablewick, 
Jie  was  not  liable  to  serve  the  office  of  constable.     If  Mr. 

lamer  were  in  the  habit  of  sleeping  every  night  at  lodging$ 

(a)   This   does  not  appear  in      but  was  stated  by  the  Attorney- 
cither  of  the  reports  of  this  case,      General,  from  his  own  recollection. 
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at  Manchester,  he  would  not  be  a  rated  inhabitant.  [Lf7- 
tledale,  J.  In  Cook  v.  Stabbs  (a)  it  was  said  that  the  rule  is, 
V.  ^  that  every  man  ought  to  be  within  a  leet,  and  none  can  be 
MoaMT^*^  of  two  leets.  Suppose  Mr.  Turner  had  a  dwelling-house  and 
establishment  at  Manchester,  and  also  at  Haslingden,  what 
then  ?]  A  difficulty  would  arise,  which  does  not  occur  in 
the  present  case.  [Liitledale,  J.  Suppose  he  had  a  house  at 
Haslingden,  and  that  he  slept  every  night  at  Manchester  in 
lodgings,  would  he  not  then  be  liable  i  He  would  be  liable 
to  be  summoned  to  the  court-leet.]  As  a  resiatit  he  might 
be  summoned  to  the  leet,  but  he  would  not  be  **  idoneus'* 
to  serve  the  office  of  constable.  It  is  very  important  that 
a  constable  should  be  a  householder,  in  order  that  he  may 
be  readily  found  in  case  of  a  sudden  affray. 
Second  point.  Every  fine  ought  to  be  reasonable.  Com  Dig.  Leet, 
(M.  5).  A  fine  of  40/.  is  the  highest  anywhere  to  be  found 
in  the  books.  In  this  same  manor  a  fine  of  100/.  was 
imposed  in  1808,  and  appears  to  have  been  sufficient,  as 
no  fines  from  that  time  until  now  are  stated  to  have  been 
imposed  for  refusing  to  serve  this  office.  No  ground  has 
been  made  for  raising  the  fine  at  once  to  three  times  the 
amount  of  that  last  imposed.  In  the  case  mentioned  as 
having  occurred  in  1808,  there  would  appear  to  have  been 
actual  contumacy,  as  the  parties  do  not  seem  to  have  dis- 
puted their  liability.  Here,  no  contumacy  is  imputed,  but 
on  the  contrary,  a  bon&  fide  doubt  of  his  liability  appears 
to  have  been  the  motive  for  Mr.  Turner*^  refusal  to  serve 
the  office. 

Lord  DfiNMAN,  C.  J.—  I  think  that  this  rule  must  be 
made  absolute ;  not  that  I  entertain  any  great  doubt  as  to 
whether  Mr.  Turner  is  a  resiant,  so  as  to  be  liable  to  be 
called  upon  to  serve  this  office,  (though  the  point  may  cer- 
tainly be  open  to  doubt,)  but  because  I  think  that  the  fine 
is  clearly  unreasonable.  As  100/.  was  found  to  be  a  suffi^ 
eient  fine  twenty-seven  years  ago,  there  is  no  /easoii  #lqr « 

(a)  Cro.  Jac.  583. 
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fine  of  triple  the  amount  should  be  imposed  now.    The        ]835. 
Cowrt  are  to  adjudge  whether  a  fine  is  reasonable;  and  it  is 
impossible  not  to  look  with  considerable  jealousy  at  these     ''*'"  JT' 

fines,  when  we  consider  by  whom  they  are  received.  Sir  Oswald 

LiTTLEBALE,  J. — I  think  that  Mr.  Turner  is  a  resiant 
within  the  jurisdiction  of  thecourt-leet  of  Manchester. 
I  do  not  think  he  could  exempt  himself  from  serving  the 
office  of  constable  by  living  in  a  lodging.  He  is  one  whose 
situation  in  life  makes  him  a  proper  person  to  be  elected 
to  this  office.  Perhaps  if  Mr.  Turner  had  been  actually 
chosen  constable  of  Haslingden  for  the  same  year,  he  might 
have  been  discharged  from  being  constable  of  Manchester. 
For  in  Yin.  Ahr.  tit.  Constable,  (C.)  pi.  B  (a),  I  ^nd  this 
passage :  "  J .  was  actually  constable  of  the  hundred  of  B., 
and  lived  at  W.  within  the  hundred  of  B.,  in  Essex^  and 
being  chosen  collector  for  the  poor  in  Comhill,  in  London, 
where  he  first  lived,  a  writ  of  privilege  was  moved  for  and 
granted,  S  Keb.  627,  pi.  l6,  'Rtx  v.  liice,'*  and  in  the  mar- 
gin this  is  added,  **  2  Jo.  46i  Price^B  case,  5.  C;  and  he 
was  discharged  till  his  office  of  constableship  should  ex** 
pire."  But  the  fine  is,  I  think,  unreasonable.  The  largest 
fine  ever  before  imposed  was  lOO/*  It  is  said  to  be  difficult 
to  get  efficient  persons  to  serve  the  office.  This  is  very 
probable ;  for  there  is  no  corporation,  and  the  government 
of  the  township  is  vested  principally  in  the  two  constablesi 
whose  duties  are  burthensome.  Still  I  think  that  a  fine  of 
500/.  is  excessive.  A  smaller  fine  must  first  be  tried,  and 
if  it  is  found  to  be  insufficient,  the  fine  may  be  increased, 
until  perhaps  it  reaches  the  present  amount. 

Patteson,  J. — On  the  ground  that  the  fine  is  excessive, 
I  think  that  this  rule  should  be  made  absolute.  I  wish 
It  to  be  understood  that  the  rule  is  not  made  absolute  on 
the  ground  of  non-liability.  At  the  same  time  I  confess, 
that,  as  at  present  advised,  I  see  no  reason  why  a  man  should 

(a)  5  Via.  Abr.  43S. 
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not  he  liable  to  serve  in  several  leets.  If  be  had  beea 
already  chosen  constable  for  the  ensuing  year  in  one  place, 
that  might  be  an  excuse  for  not  serving  in  the  other  for  the 
same  year,  for  a  man  cannot  duly  serve  that  office  in  two 
places  at  the  same  time. 


Williams,  J.  concurred. 


Rule  absolute* 


NoRRisH  V.  Richards. 

Where  an  ac-  CASE  for  a  malicious  arrest.  Plea — Not  guilty  (a), 
moved  from  nn  At  the  trial  before  Bosanquet,  J.,  Hi  Xhe  Devon  spring 
J"^*^^[^®"'^  assizes,  1834,  it  appeared,  that  in  an  action  brought  by 
cause  19  not  Richards  against  Norrish,  in  1851,  by  plaint  in  the  Borough 
tufayewafter  P<^"'^  ^^  Tiverton,  Norrish  had  been  arrested  upon  an 
the  return  of  affidavit  of  debt  for  20/.,  upon  a  promissory  note  for 
that  amount.  Upon  this  note  15/.  had  been  paid  before 
(a)   This    plea    having    been      duty  or  wrongful  act  alleged  to 


the  writ  by 
which  the 
action  is  re- 
moved. 

Where, 
therefore,  a 
party    ar- 
rested in  a 
suit  commenc- 
ed in  a  bo- 
rough Court, 
removes  the 
cause  by  ha- 


pleaded  before  Easter  term,  1834, 
is  not  a6fected  hy  the  rule  of 
Hilary  term,  1834,  by  which  it  is 
ordered,  that  in  actions  on  the 
case,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the 
breach  of  duty,  or  wrongful  act 
alleged  to  have  been  committed  by 


have  been  committed,  but  rather 
matter  of  inducement,  would  nut 
be  put  in  issue  by  the  plea  of 
not  guilty.  So,  in  case  for  the 
wrongful  diversion  of  water,  '*  nut 
guilty*'  puts  in  issue  the  mere  fact 
of  the  di  version,  and  not  the  matter 
of  inducement,  which  gives  to  that 
fact  its  wrongful  character.  Fram- 
hum  V.  Earl  of  Falmauthf  ontc^ 
iv.  330;  2  Adol.  &  Ellis,  452. 
And  see  SiancUffe  v.  Hardwiekf  2 
Cronipt.  Mees.  &  Rose.  1. 


bto  t^^ng's  '^'  ^^f*"^"*"^'  ««^  "«'  «^  ^»'«  ^^«^ 
Bench,  and  no  *lated  m  the  mducement.  {Ante^ 
further  pro-  vol.  iii.  9.)  Since  Easter  term, 
ceedings  are      i834,  the  termination  of  the  foi^ 

^*^'  1*\®  !°*'  mer  suit  stated  in  the  declaration, 
IS  not  deter-       ,    .  ,.    .      .         .      ^ 

mined,  so  as  ^'^'"g  "«>  P**"^  ^^  **'«  *'''«*ch  of 
to  support  an  action  for  a  malicious  arrest,  until  a  year  after  the  return  of  the  habeas. 

Upon  such  a  removal,  the  defendant  is  not  bound  to  accept  a  declaration  after  the 
expiration  oFtwo  terms;  but  the  plaintiff  cannot  be  non-prossed. 

Quare — Whether  an  action  for  a  malicious  arrest  will  lie,  where  the  cause  in  which 
the  arrest  was  made  has  been  removed  from  an  inferior  Court  by  habeas  corpus  by  the 
defendant  below. 

Qu^re — Whether  an  action  for  a  malicious  arrest  will  lie,  w^iere  the  arrest  is  for 
SO/,  due  on  a  promissory  note,  and  that  promissory  note  has  been  paid,  but  more  than 
20/.  is  due  upon  a  general  account  between  the  parties  (6). 

(h)  And  see  Beare  v.  Fififciu,  anic,  iv.  846 ;  Nieholat  v.  Hayter,  ibid.  889,  as  to  coits,  under 
43  Gm.  S,  c.  46. 


TRINITY  TERM,  V  WILL-  IV. 

•the  arrest;  but  there  had  been  various  dealings  between  the 
parties,  and  upon  the  balance  of  the  accounts  above  40/. 
was,  at  the  time  of  the  arrest,  due  to  Richards.    In  Fe- 
bruary, 1832,  the  plaint  was  removed  by  Norrish  into  this 
-Court  by  habeas  corpus.     In  the  same  month  bail  was  put 
in,  but  no  declaration  was  filed  or  delivered  within  two 
terms  next  after  that  had  been  done.     Search  had  beeu 
made  at  the  proper  office  for  the  declaration,  at  the  con- 
clusion of  Trinity  term,  1832,  and   no  declaration  being 
found,  the  present  action  was  then  commenced.     It  was 
objected,  on  the  part  of  the  defendant,  that  there  bad  been 
no  determination  of  the  former  suit.   The  learned  judge  ex- 
pressed no  opinion  upon  this  objection^  but  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit  on  this  point,  in  case 
there  should  be  a  verdict  for  the  plaintiff.     The  defendatit 
also  objected  that  the  action  was  not  maintainable,  by  rea- 
son that  the  plaintiff  was,  at  the  time  of  the  arrest,  indebted 
to  the  defendant  in  a  greater  sum  than  20/.     The  learned 
•judge  desired  the  jury  to  determine  whether  15/.  had  been 
paid  on  the  promissory  note,  and  whether  Richards  wilfully 
made  a  false  affidavit  of  debt,  knowing  at   the   time  that 
that  sum  had  been  discharged.     The  jury  found  a  verdict 
for  the  plaintiff,  damages  30/.      In  Easter  term,  1834,  Sir 
William  Follett  obtained  a  rule  nisi  for  a  nonsuit  or  a  new 
trial ;  first,  on  the  ground  that  there  was  no  determination 
of  the  former  suit, — for  which  he  cited  Pierce  v.  Street  (a), 
Wilkinson  v.  Howell  (Ji),    Clack  v.  Dixon  (c),    Hutton  v. 
Stroubridge(d),  Bowerbanky.  Walker(e)\ — and  secondly,  on 
the  ground  that  the  learned  judge  misdirected  the  jury  (/^, 
in  stating  to  them,  that  what  was  due  from  the  plaintiff  to 


KoRRISH 
V, 

Richards. 


First  point : 
Former  action 
undetermined. 


Second  point: 
Misdirection. 


(a)  3  Bam.  &  Adol.  397. 
(6)  1  Mood.  &  Malk.  495. 
(c)  3  Maiile  &  Selw.  93. 
{i)  1  Stra.  631. 
(f)'9ChittyR«p.  »17. 
{/)  The  learned  judge  did  not 
nport  that  he  had  stated  this  to 


the  jury,  but  the  defendant's  coun- 
sel asserted  that  the  jury  had  been 
so  directed,  and  the  argument  pro- 
ceeded on  that  assumption.  The 
judgment,  however,  was  upon  a 
different  point. 


suit. 
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the  defendant  at  the  time  of  the  arrest  was  immaterial,  if 
the  promissory  note  bad  been  paid.    Against  this  rule, 

CampbeU,  A.  G.  and  Erie,  now  shewed  cause.    All  the 
facts  in  the  declaration  were  proved.     The  motion,  there- 
fore, should  not  have  been  for  a  nonsuit,  but  in  arrest  of 
judgment. 
Plaintiff's  Th^  gyjt  ^^g  determined ;  and  it  was  determined  in  such  a 

first  point:  i      •        i        ...«.••        • 

Determina-      way  as  to  authorize  the  plamtin  to  brmg  the  present  action. 

tion  of  former  j^  j,  gj^^^j  j^  jrchbold's  Practice  (  a),  that  "  after  a  cause 
has  been  removed  into  this  Court  by  the  defendant,  the 
plaintiff  may  proceed  in  the  action  or  not,  at  his  discretion. 
There  are  no  means  of  compelling  him  to  do  so."  And  it 
is  further  stated  in  the  same  treatise,  ''  that  the  plaintiff 
roust  declare  within  the  second  term  induaive,  after  bail 
has  been  put  in  and  perfected,  otherwise  the  cause  will  be 
out  of  Court,  and  the  defendant  need  not  receive  the  decla- 
ration." The  present  action  was  not  commenced  until  after 
two  term?  after  the  cause  had  been  removed  and  bail  put  in. 
The  defendant,  Norrish,  at  the  expiration  of  the  two  terms, 
had  the  option  of  determining  the  suit ;  and  he  has  made  his 
election  by  bringing  the  present  action.  The  cases  which 
were  cited  when  this  rule  was  obtained,  are  in  accordance 
with  the  rule  stated  in  ArchboWs  Practice.  Wilkinson  v. 
Howell  is  distinguishable  from  the  present  case,  because 
there  the  action  waa  put  an  end  to  by  a  stet  processus. 
Pierce  v«  Street  was  an  acttoa  for  a  malicious  arrest,  and 
it  was  proved  that  no  declaration  had  been  filed  or  delivered 
within  a  year  after  the  return  of  the  writ.  It  was  objected 
that  there  was  no  evidence  of  the  determination  of  the  suit. 
The  Court  was  of  opinion  that  there  was  quite  sufficient 
proof.  Where  the  first  suit  is  removed  by  habeas  from  an 
inferior  Court,  the  plaintiff  has  two  terms  to  declare.  The 
period  of  two  terms,  therefore,  in  such  case,  is  analogous 
to  a  period  of  one  year,  where  the  suit  is  commenced  in  the 
King's  Bench.  The  principle  of  the  rule,  that  the  original 
4uit  must  have  been  determined  before  the  action  for  a 
(a)   Vol.  2,  p.  816  and  817,  2d  ed.  by  Chitty. 
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malicious  arrest  cau  be  maintained,  is,  that  the  two  actions  1835. 
may  not  go  op  concurrentlyi  and  that  there  may  not  be  J^*^^^^ 
contradictory  verdicts.      As  Norrish  in  this  case  could  not  v. 

be  compelled  to  receive  a  declaration,  and  as  by  bringing     ^^-'^hards. 
the  present  action  he  signi6ed  his  intention  not  to  do  so, 
there  was  no  danger  of  the  two  suits  proceeding  at  the 
same  time, 

Norrish  was  arresteid  upon  a  promissory  note  for  ^0/.  Plaintiff's 
Richards  contends,  that  although  15L  had  been  paid  off  on  Misdireaion. 
this  promissory  note,  yet,  as  upon  the  settlement  of  ac* 
counts,  a  larger  sum  than  20/.  was  due  from  him,  the 
arrest  was  justifiable.  The  learned  judge  left  this  to  the 
jury:  first,  whether  they  believed  that  15/.  had  been  paid 
upon  the  promissory  note;  secondly,  whether  Michards, 
knowing  that  15/.  had  been  paid,  wilfully  made  a  false 
affidavit  that  20/.  was  due  on  the  promissory  note.  A  ver- 
dict was  returned  for  the  plaintiff.  By  that  verdict  it  must 
be  taken  to  have  been  found,  that  Richards  knew  that  15/. 
had  been  paid  on  the  promissory  note ;  that  he  wilfully 
made  a  false  affidavit;  and  that  the  general  account  was 
not  in  such  a  state  as  to  enable  him  to  swear  that  20/.  was 
due  to  him  from  the  plaintiff.  The  defendant,  therefore, 
must  either  have  made  the  arrest  from  a  malicious  motive, 
or  be  must  have  made  it  upon  an  unliquidated  account. 
In  either  view  of  the  case  this  action  is  maintainable,. 

Sir  William  Fol/elt  and  Bere,  in  support  of  the  rule. — 
First,  there  was  no  evidence  that  the  suit  w:as  determined. 
Secondly,  there  was  not  such  a  determination  of  the  suit 
as  to  enable  the  plaintiff  to  maintain  this  action  for  a  mali- 
cious arrest.  Thirdly,  the  arrest  was  justifiable,  as  the 
amount  for  which  the  plaintiff  was  arrested  was  due  from 
him  to  the  defendant. 

I.  Where  a  cause  has  been  removed  from  an  inferior  Defendant's 
Court  by  habeas  corpus  cum  causs^,  and  bail  has  been  put  in,  p^^'^f'dJter- 
and  there  has  been  no  declaration,  the  suit  is  not  determined  mination  of 
until  the  expiration  of  a  year.  It  is  true,  that  after  the  period  ^""^^  "^^  ' 
of  two  terms  has  elapsed,  the  defendant  is  not  bound  to  accept 
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a  declaration ;  but  the  cause  is  not  out  of  Court  for  a  twelve* 
month.  There  is  no  distinction  in  this  respect  as  to  causes 
removed  by  habeas  and  other  cases.  Whatever  the  prac- 
tice vi'as  formerly,  now,  by  Rule  35,  H.  T.  2  W,  4,  a  plaintiff 
is  not  out  of  Court  until  the  expiration  of  a  year  after  the 
process  is  returnable.  Where  a  cause  is  removed  by  ha- 
beas from  an  inferior  Court,  the  plaintiff  is  not  bound  to 
follow  the  defendant  into  the  superior  Court ;  and  therefore 
the  defendant  cannot  move  for  judgment  of  non-pros 
against  him.  For  this,  Clack  v,  Dixon  {a)  is  an  express 
authority.  As  there  can  be  no  judgment  against  the  plaintiff 
until  twelve  months  have  expired,  the  suit  is  not  at  an  end 
until  the  expiration  of  that  period.  [Patteson^  J.  I  find  it 
decided  in  the  Common  Pleas,  that  the  plaintiff  must  have 
declared  in  the  second  term  if  ruled  to  declare;  but  if  not 
ruled,  then  he  had  the  vacation  in  which  to  declare;  and  if 
he  did  not  then  declare,  he  was  actually  out  of  Court, 
when,  of  course,  there  would  be  an  end  of  the  suit.  In 
this  Court  the  practice  was  different;  the  plaintiff  had  four 
terms,  unless  the  defendant  signed  judgment  of  non-pros 
after  the  second  term ;  Worlty  v,  Lee{h).  The  rule  of  H.T. 
£  W.  4,  altered  the  practice  in  C.  P. ;  and  what  is  there  to 
shew  that  it  does  not  govern  the  practice  of  this  Court  with 
-respect  to  causes  removed  from  an  inferior  Court?] 

II.  The  determination  of  the  suit  must  be  such  atf  to 
furnish  primft  facie  evidence  that  the  original  action  was 
without  foundation ;  Sinclair  v.  Eldred  (c),  Wilkinson  v. 
Howell  (d).  Supposing  the  suit  of  Richards  v.  Norrish  to 
have  been  determined,  still  the  manner  of  the  determination 
was  not  such  as  to  afford  such  primft  facie  evidence. 

III.  The  learned  judge  misdirected  the  jury,  in  telling  them 
that  it  was  immaterial  what  sum  was  due  upon  the  balance 
of  accounts.  The  allegation  in  the  declaration  is,  that  the 
defendant  arrested  the  plaintiff  for  £0/.,  without  having  any 
reasonable  or  probable  cause  for  arresting  him  for  that 


(a)  3  Maule  &  Sehv.  93. 
(6)  2T.R.  112. 


(c)  4  Taunt.  7. 

{d)  Mood.  &  Malk.  495. 


TRINITY  TERM,.  V  WILL.  IV. 

ambuni.  The  evidence  shewedi  that  the  plaintiff  was  in- 
debted to  the  defendant  in  more  than  SO/.  [Littleda/e,  J. 
The  defendant  was  arrested  for  £0/.,  stated  to  be  due  on  a 
promissory  tiote,']  Can  it  be  said  that  the  defendant  had 
noty  on  that  account,  reasonable  or  probable  cause  to 
arrest  for  20/.  when  it  was  proved  that  20/.  was  due?  Sup- 
pose an  action  be  brought  on  a  bill  of  exchange,  and  for  the 
consideration  given  for  the  bill,  and  the  affidavit  of  debt 
merely  states  that  a  sum  of  money  was  due  upon  the  bill ; 
aod  the  plaintiff,  at  the  trial,  proves  and  recovers  for  the 
consideration.  Would  he  be  subject  to  an  action  for  a 
malicious  arrest?  It  must  be  so  held,  unless  the  learned 
judge  misdirected  the  jury  in  this  case. 
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Campbell,  A.  G.  and  Erie  referred  the  Court,  upon  the 
first  point,  to  Barnes  v.  Jackson  (a),  and  Worley  v.  Lee  (Jb), 

Cur.  adv.  vult. 


Lord  Denman,  C.  J.,  in  the  course  of  the  term,  deli- 
vered the  judgment  of  the  Court  as  follows: — The  ques- 
tion is,  whether  there  ought  to  have  been  a  nonsuit  for 
Want  of  proving  that  the  former  suit  was  determined.  That 
suit  was  commenced  August  1,  1832,  in  the  Borough  Court 
of  Tiverton,  and  removed  into  this  Court  by  habeas  corpus 
in  the  February  following.  Search  was  made  for  a  decla- 
ration to  the  end  of  Trinity  term,-^which  did  not  extend  to 
twelve  months  beyond  the  commencement  of  the  original 
suit.  The  alleged  termination  of  the  suit  was  the  default 
in  declaring.  No  search  for  a  declaration  was  made  after 
Trinity  term :  consistently,  therefore,  with  the  evidence, 
the  then  plaintiff  may  have  declared  within  the  year  from 
the  return  of  the  habeas  corpus,  and  even  from  the  com- 
mencement of  the  suit  in  the  Court  below. 

Doubts  may  be  raised,  whether  an  action  for  a  malicious 
arrest  will  lie  where  the  defendant  has  removed  the  cause 

(a)  1  New  Cases,  545.  (6)  S  t.  R.  113. 

VOL.  V.  T 
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I685v        bj  habeas  coTpiM*     Tke  point  howev^  is,  Whether  Ibe 

cause  "wkB  oul  of  Covrli  for  waat  of  a  ddctaratiooy  befora 

the  end  of  Trinity  term.    Previously  to  the  case  of  Warkjf 

T.  Lee  (tf ),  tb^  practice  both  of  the  King's  Bench  and  the 

CooMDon  Pi^s>  OS  to  dedaring,  was  tfair-^the  plaintiff  was 

bound  to  deekro  before  the  end  of  the  second  term  «f<er 

tfa^  fetliirn  of  the  ^t :  if  he  did  noU  the  defendant  (having 

ruled  liiiti  M  declare  in  the  CocMnon  Pleas,  but  without 

such  nde  in  the  King's  Bench)  might  sign  judgnetit  of 

noil-prOs:   But  if  the  defimdant  did  not  do  oo,  sttU  the 

plaiuliffi  lAer  the  VadMon  of  ihe  aeeond  ternw  «t  ony  rate. 

Could  «ot  dedans:  The  defehidant  wis  not  bound  <lo  no* 

cept  a  declarationi  nor  could  he  rate  the  ipiaihdff  to  dedafe 

or  sign  judgment  of  non-pros,  because  the  cause  was  out 

of  Ocmrt.-^ru2dr,442. 

By  the  decisions  in  Wcrl^  v.  Lee,  and  subsequent  casea^ 

the  practice  of  this  Court  in  actions  by  bill  was  altered, 

and  if  the  defeodatit  did  not  sign  judgment  of  non-pros, 

the  plaintiff  was  at  liberty  to  declare  at  any  time  within  a 

yteat,->-^and  the  tixixst  wsTs  not  considered  out  t>f  Court  till 

the  end  bf  Ibe  yeiit  from  return  olF  process ;  Ooapn  y. 

Nias  (ft).    The  o)d  practice,  hcywever,  reniidned  in  the  Com^ 

MKdn  Plea^,  Wyttne^/C^ai^ic);  find  in  tbisOourt,  as  it 

sbo^  seeiti,  in  actrotos  by  oHgbal^  and  in  actions  temoted 

hitSi^  "by  h'abeatt  catpixs  ;  'not  that  there  «ver  w$»  anything 

i]recn1iaf  hi  the  pfac^tice  6f  ttttis  Gottrt,  in  ftdtiMS  removed 

by  hkbeas  Corpus,  tmt  it  *w^  riwt^rs  n^eistBiia^  that  the 

plliintiff  ^rfaould  detflnfe  iti  thtxs^,  afs  id  siH  Other  «ases 'prior 

to  Workyy.  Jjee,  before  iihe  end  of  the  seeotid  ttTm\  with 

this  dlfi^rencie,  tteit  the  dtfeMdatit  touM  not  eter  sign 

jndgffiient  bf  nbn-pro^  in  cases  cf  removal  by  tmbeas  coi^ 

|>u^,  because  the  phintiff'wira  not,  nofris  %FOuiid  to  follow 

the  deifendMt  ititb  this  Ootitt.    None  <e^f  the  caMS,^hidi 

shew  what  was  the  practice  «s  tb  dedhring  "after  ft  InAteUS 

torpus,  tire  lat^  in  'date  than  the  alteration  irhich  -cetow 

(a)  2  ^.  R.  1112.  (c)  5  taunt  649. 

(6)  3  Bara.  k  Aki.  272. 
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menced  with  Worley  v.  Lee ;   but  if  there  were  any  later        }BSt^. 
cases  they  would  not  be  material,  for  they  would  only  shew 
that  the  practice  continued  after  WorUy  v.  Lee,  in  regard  v, 

to  dl  caaes  except  actions  by  bill-  By  tjie  rule  35  of  Hi-  ^^^^^^^ 
lary  term,  2  W,  4,  it  is  provided,  that  ^*  a  plaintiff  shall  bP 
deemed  out  of  Coif rt  unless  be  decUrjS  fsoUhin  one  year  after 
the  proce8»  is  returo«,ble."  There  is  no  exception  in  ibis 
ritie,  and  we  think  tbat  it  applies  to  all  case?,  so  that  now, 
in  all  the  Courts,  whether  the  action  be  commenced  by  8ei>- 
viceable  or  bailable  process,  or  removed  hither  by  habeas 
corpMS,  the  plaintiff  may  declare  at  any  time  before  the  end 
of  a  year  from  the  return  of  the  writ,  uialess  tjbe  defendant 
ijgn  judgment  of  nourpros  fpr  want  of  the  pJainliQ^'s  de- 
claring before  the  e^d  pf  the  second  term.  But  in  |tbfs 
ipAse  of  a  habeas  ,c<M'pM9,  the  defe^d^nt  canf9i9t  sjgn  any  such 
judgment,  for  €be  reason  abiove  giyeq*  It  follows,  that  in 
s^b  ci»e  ^e  causf  cannojt  be  o|it  ^  Courjfc  till  the  end  of 
ibe  year,  wA  tb^t,  as  jv9  this  ca^e  w)  search  bad  been  made 
for  a  df&cjlar|itipp  after  the  secoi^d  t^fin,  there  was  oo  propf 
that  the  action  wits  deler^iioed,  The  rule  of  Hilfiry  tertn 
comJiP(snc^  oq  t^e  first  d^y  pf  tbe  following  Easter  tei-ip; 
i^  ^8  tJhi?  <:a¥s#  >V)a8  reiooved  in  February,  18d9y  it  is 
pbwly  yitbia  tbat  tuIa, 

Uoder  th^se  f)ir$<u.m«taiH:^s  we  are  ^  opinipM  .tbat  the 
ride  fqr  a  nwfwt  ^RWist  b?  mfi4^  absolute. 

Rvl^  abftoi«|t€»..(0) 

{fl)  'Pup  rales  of  H.  T.  a  W.  4,  priiicip^cftte,th«t  asfopn  as  tbw 

(13S2,)  conclude    as    follows:—  rules  took  effect,  their  operation 

**  And  it  IS  further  ordered,  that  extended  oyer  causes  then  depend"    * 

the  above  rules  shall  take  oflect  on  tug,  at  whatev«r  period  they  may 

Ahs  fifst  day  ioi  ney t  EasC^  ta^pxr  have  been  cosuneneect     4^  ffne 

Itaj{iNiai:s  Jby  tbe4sQVii<».in  (bf  FiM^  ▼•  BeriUft,  io  emM> jioif. 
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Wiles  v.  Cooper  and  others. 

Theprovisiong  TRESPASS  for  assault  and  false  imprisonment.     Plea: 

c.  18,  apply  not  guilty. 

only  to  cases  jj    ^^  q^j^^  of  Pattesoft,  J.,  made  by  consent,  the  fol- 

of  penalties  /                                                       .   . 

and /or-  lowing  case  was  stated  for  the  opinion  of  the  Court: 

Therefore  '^''^  plaintiflF  is  a  carpenter,  living  at  Cheltenham.     The 

magistrates  defendants  were  at  the  time  of  the  imprisonment,  and  still 

er  under  that  are,  justices  of  the  peace  for  Gloucestershire. 

statute,  to  ig^  M^jt  1834,  one  Willicombe  made  an  information  and 

commit  a  par-  "* 


xs  to  prison       complaint  in  writing,  upon  oath,  against  the  plaintiff,  before 

meotoTa    ^*'^  defendant  Cooper;  the  material  part  of  which  was  as 

sum  of  money  follows: — **  who  saith  that  there  is  due  to  him  from  Charles 

them  ^under      f^HeSy  (the  plaintiff,) /or  wages  for  labttur  as  a  carpenter,  the 

«0  Geo.2^  c.     sum  of  2/.  2s,  8rf„  which  he  has  neglected  to  pay." 
19,  31  Geo. «,        ,  ^   ,        .  ,  .         .        .  .     .  ^ 

c.  11,  and  4         In  consequence  of  the  above  complamt,  the  plamttfr  was 

Geo.  4,  c.  34,    aiimmoned  to  appear  and  answer  before  the  justices  who 

to  be  due  as         ,  .    . 

wages.  might  be  sitting  at  the  Public  Office,  Cheltenham,  on  3d 

forroa^ioiTbe-    ^^^  ^^^^  instant,  which  was  the  next  day  of  petty  sessions. 

fore  magis-       The  plaintiff  appeared,  in  obedience  to  the  summons,  be- 

80  Geo.  3  c.     ^^^^  ^^^  three  defendants,  who  then  were  the  sitting  magis- 

19,  31  Geo.  9,  trates.    Willicombe  also  appeared,  and  in  the  presence  of  the 

Geo.'4,  c.34,    plaintiff  and  before  the  defendants  made  a  statement  upon 

for  non-pay-     oath,  of  which  the  followins  minute  was  made  by  the  ma- 

ment  of  wages,  '  °^    ^  ,  "^ 

it  should  ap-     gistrates'  clerk : — *'  Aaron  Willicombe^  sworn,  saith — There 

IXtion^of       "  **"«  ^^  ^^  ^""^^  Charles  Wiles  2/.  %s.  Sd.  for  wages  as  a 

roaster  and      journeyman  carpenter  at  14$.  a  week,*'     The  defendants 

of  the  occupy- ^hen  heard   the  statement  of  the   plaintiff  in  answer  to 

tions  therein     fVHUcombe's  complaint,  which  did  not   satisfy  them  that 

specified,  ex- 

isted  between   the  wages  were  not  due.     The  defendants  therefore  or- 

Lnd^tbVtn.       ^^^^^  *"^  adjudged  the  plaintiff  forthwith  to  pay  «/.  2«.  Sd. 

formaot.  together  with  4s.  6d.  costs.     The  plaintiff  then  stated  that 

he  could  not  pay  those  sums,  and  that  he  had  not  sufficient 
goods  or  chattels  whereon  the  same  could  be  levied  by  dis- 
tress.    Whereupon  the  defendants  committed  the  plaintiff 
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lo  priaon  for  two  calendar  months,  unless  the  said  sums  of         1835. 

2l.2s.Sd.  and  4s.  6d.  should  be  sooner  paid.  ... 

*^        ^  ,  Wiles 

By  the  warrant  of  commitment, — after  reciting  that  Wil-  v. 

licombe  had  complained  that  the  plaintiff  had  refused  or  (|q(]^o||]^^. 
neglected  to  pay  unto  him  the  sum  of  *lL  2$.  Sd.,  the  wages 
justly  due  to  him  from  the  plaintiff  ybr  work  and  labour  as 
a  servant  in  the  iminess  of  a  carpenter,  duly  performed  by 
WUlicombe  for  the  plaintiff;  that  a  summons  had  been 
issued,  and  that. the  plaintiff  had  appeared,  but  did  not 
prove  to  them,  the  defendants,  that  the  wages  had  been 
paid  to  WUlicombe,  And  did  nut  shew  any  just  cause  why 
the  same  should  not  be  paid ;  that  they,  the  defendants, 
bad  therefore,  on  3d  May,  by  writing  under  their  hands, 
adjured,  determined  and  ordered  that  the  plaintiff  should 
pay  forthwith  to  J.  WUlicombe  2/.  25.  Sd.,  which  appeared 
to  the  said  justices  to  be  just  and  reasonable  to  be  paid  by 
t*be  plaintiff  to  WUlicombe,  and  4$.  6(/.  for  cost»,  together 
2/.  75.  9d.\  that  on  3d  May  the  plaintiff  had  due  notice, 
&c.  but  neglected  and  refused  to  pay  the  same;  aud  that  it 
appeared  to  them,  the  justices,  by  the  confession  of  the 
plaintiff,  that  he  had  not  sufficient  &c.,  whereon  to  levy 
Sec.,  and  that  he  had  not  paid  the  said  sums  or  any  part 
thereof; — it  was,  in  pursuance  of  5  Geo,  4,  c.  18,  com- 
manded -to  the  constable  of  Cheltenham,  to  take  the  plain^ 
tif,  aad  safely  convey  him  to  the  House  of  Correction  at 
Northleach,  and  deliver  him  to  the  keeper  thereof;  and  to 
the  keeper  thereof  to  receive  him  into  the  said  House  of 
Correction,  there  to  imprison  him  for  two  calendar  months, 
unless  tbe  said  sum  of  £/.  75.  9d,  should  be  sooner  paid,  or 
until  be  should  be  discharged  by  due  course  of  law. 

The  plaintiff  remained  in  prison  eight  days,  and  then 
paid  the  money  and  was  discharged. 

The  questions  for  the  opinion  of  the  Court  are.  First, 
Whether  the  defendants  were  empowered,  by  2,OGeo.%  c.  1 9, 
and  4  Geo.  4,  c.  34,  to  order  and  adjudge  the  plaintiff  to 
pay  the  said  sums  of '2/.  12s.  8r/.  and  4«.()d.  in  manner  before 
mentioned :    Secondly,  Whether,  upon  non-payment   and 
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183&  toufesnoa  bj  the  plaintiff  that  he  had  not  suffioient^  &ci 
whereon  the  same  might  be  l^vied^  the  defendants  WeN 
empowered^  by  5  G^Oi  4,  c.  18,  to  conimit  him  to  priion,  as 
above  stated* 

If  the  Court  ihall  be  of  opinion  in  the  aflBilnative 
thereof,  then  the  plaintiff  agrees  that  a  judgment  shall  be 
entered  against  him  by  nolle  prosequi  or  otherwise,  as 
the  Couit  may  think  fit;  but  if  the  Coiirt  shall  be  of  a 
contrary  opinion,  then  the  defeodatfits  agree  that  judgment 
shall  be  entered  against  them  by  confessioti,  for  d/i  damages, 
or  otherwise,  as  the  Court  may  think  fit. 

First  point:  Erk,  for  the  plaintiff.     The  magistrates  had  no  p^wer^ 

Aiithnrity  of      ^m,gj  ^^     ^  Q^^  g   ^  jg     ^^  4  Q^^   4         34    j^  ^^g^  ^1,^ 

magistrates  to  -^  . 

order  payment  plaintiff  to  pay  this  Sum  of  money.  By  20  Gto»  2^  o*  19#  it 
y  t  le  master.  .^  enacted,  that  disputes  which  shall  arise  between  masters 
and  servants  in  husbandry,  who  shall  be  hired  for  one  year 
or  longer^  or  which  shall  arise  between  masters  and  arti* 
ficersi  handicraftsmen,  miners,  colliers,  keelmen,  pitmen, 
glasstnen,  potters,  and  other  labourers,  shall  be  heard  and 
determined  by  a  justice  of  the  peace;  and  the  justice  is 
Empowered  to  make  an  order  for  the  payment  of  the 
wages,  and  in  case  df  non-payment  for  twenty-one  days,  to 
levy  the  amount  by  distress  and  sale.  By  4  Geo*  4|  c.  34, 
s»  5,  the  justice  is  empowered  to  order  payment  of  the 
amount  of  the  wages  which  shall  appear  to  be  due  to  any 
servants  ib  husbandry,  artificers,  labourers,  or  other  person 
named  in  ^  Gto.  2,  c.  19>  or  in  31  Gto.  2,  c.  ll^  which 
was  passed  to  empower  justices  to  determitie  differences 
between  masters  and  their  servants  in  husbandry,  though 
such  servants  should  have  been  hired  for  less  time  than  a 
year.  It  was  also  declared,  by  4  Geo.  4,  c.  34,  that  the  order 
of  justices  for  the  payment  of  the  wages  should  be  finaU 

Sufficiency  of       First.  It  does  not  appear  in  the  information  upon  which 

luformatioD.  ^^  adjudication  was  founded  that  the  complainant  was- 
one  of  the  class  of  persons  named  in  the  acts  of  20  Geo.  2 
and  4  Geo.  A. 
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SoQOiidly.  It  doei  nul  i^ppMr  «poQ  %h^  inferiMtiao,  nor       iaa4. 
bdowl  by  tb«  cvideoee  «ttbafH|ii«iiUy  giv«p,  th«l  tbe  relatioB      ^^^ 
of  QMtter  ud  at rtani  Qxiiled  betwQ«n  iii«  Qomplaimmt  nnd         v. 
Ibt  plaintiff.    Id  lil  the  oasQS  no  tiiii  ^ubjoot,  it  baa  baan    ^^[IfJI^ 
held  that  tha  retation  of  maat^r  aod  servant  must  eaiati  and  Relation  of 
ibat  otberwise  tha  magiatratey  bava  no  juriadiction.  Hardy  "^^^^^^ 
V.  RyU  {a),  LancaMn  v.  Qhowh  {b\  Br^mtueU  v*  Pjtur 
mokie). 

Tbe  magiatratoa  bad  no  authority  to  commit  tho  party  Second  point: 
for  Boo-^paymaol;  of  the  sum  adjudged  to  b^  duo.  Thla  c^nmU.  ^ 
queatioo  arisea  on  tbo  5  Gea.  4,  c«  18«  wbidb  it  intitylad 
*^  An  act  for  the  more  effiactual  racovary  of  penaltkf  before 
jvstioea  and  anagiatratoa  on  conviction  of  offenders*  and  for 
facilitating  the  eiaention  of  varraatf  by  conitablaa.-'  Upon 
esaminatioD,  it  will  be  found  that  this  statute  applies  only 
to  penalties  and  forfeitures,  and  has  no  relation  to  wages, 
HuichimoH  v,  Lowndes  {d)  may  be  quoted  oontr^ ;  but  all 
chat  tbe  Court  decided  in  that  case  ^vas,  that  a  warrant  of 
cemiQitaiant  must  be  in  teritif^^  There  was  no  discussion 
upon  the  question  whether  the  magistrates  had  tbe  pow^ 
to  commit* 

R.  F.Richards,  for  the  defendants.  The  magistrates  had  First  point. 
audiority  under  SO  Geo.  e,  c.  19$  and  4  Geo.  4»  o.  34,  to 
determine  this  matter.  By  those  statutes,  tbe  magistrates 
are  authorised  to  determine  disputes  between  masters  and 
•enrants  in  husbandry,  and  between  masters  and  certain 
artificers.  It  was  proved  that  tbe  complainant  was  enti- 
tled to  wagea  at  14tf.  a  week,  as  a  journeyman  carpenter. 
[Lofd  JieHifmn,  C.J.  Was  any  contract  to  serve  shewn?] 
If  a  man  be  hired  at  14s*  a  week,  the  common  understand- 
ing ia  that  be  ia  to  become  tbe  servant  of  the  person  who 
hires  him»  for  a  week  at  least,  for  14s.    [Littledgle,  J.  The 

(a)  4  Meno.  Sf  %l.  i9^;  S^  p.         (c)  I  Mann.  &  %1.  409;  $.  C. 
9  Bam.  &  Cressw.  603.  7  Barn.  &  Cressw.  53^. 

(b)  9  Barn.  &  Cr^sw.  628.  (</)  Ante,  vol.  i.  674. 
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1935.  information  does  not  call  the  complainant  a  jpuraeyman 
carpenter,  and  it  is  the  information  which  gives  the  magis- 
trates jurisdiction.]  It  was  proved  that  the  complainant 
was  a  journeyman  carpenter ;  and  there  is  nothing  in  the 
statutes  to  limit  the  power  of  the  justices  to  such  cases 
only,  in  which  the  information  expressly  shews  that  the  case 
is  within  the  jurisdiction  of  the  justices. 
Second  point.  If  the  magistrates  had  jurisdiction,  Hutchinson  v.  Lowndes 
b  an  authority  to  shew  that  they  had  power  to  commit  under 
the  5  Geo.  4^  c.  lU.  The  power  of  adjudication  would  be 
nugatory  if  there  were  no  power  to  commit.  It  could  not 
be  the  intention  of  the  legislature  that  if  the  party  refused 
to  obey  the  order  of  the  magistrates,  and  had  no  goods  to 
be  distrained,  the  complainant's  only  remedy  should  be  by 
indictment. 

Lord  Denman,  C.J. — Hutchinson  v.  Lowndes  was  only 
argued  on  one  side.  The  Court  were  satisfied  that  o/ie 
objection  was  fatal,  and  decided  nothing  with  respect  to 
the  power  to  commit.  The  statute  of  5  Geo.  4  applies 
only  to  penalties,  and  not  to  a  case  like  the  present,  where 
a  sum  of  money  is  adjudged  to  be  due  for  wages, 

LiTTLEDALE,  J. —  It  is  quite  clear  that  the  statute  of  5 
Geo,  4  applies  only  to  penalties  and  forfeitures. 

To  give  the  magistrates  jurisdiction  under  £0  Geo.  2  and 
4  Geo,  4,  it  should  appear  that  the  relation  uf  master  and 
servant  existed.  The  information  merely  says  that  a  sum 
of  money  is  due  from  Ifiles  to  the  complainant  for  wages 
as  a  carpenter.  The  evidence  is,  that  a  sum  of  money  is 
due  from  Wiles  to  the  complainant  ybrroogw  as  ajourney^ 
man  carpenter  at  \4s,  a  week.  Two  new  facts  are  there- 
fore added  f  that  the  complainant  is  a  journeyman  carpen- 
ter, and  that  he  was  engaged  at  14s.  a  week.  The  warrant 
goes  so  far  as  to  state  that  a  sum  of  money  was  due  from 
Wiles  to  the  complainant  for  wages  due  to  him  for  work 
and  labour  as  a  servant  in  the  business  of  a  carpenter. 


Wiles 
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Patteson,  J. — The  magistrates  had  no  power,  under 
the  statute  of  5  Geo.  4,  to  commit.  It  was  assumed^  in 
Hutchinson  v.  Lowndes,  by  the  counsel  who  moved  for  the 
rule  for  a  new  trial,  that  such  a  power  was  given  bj  that  S^^'lf'^ 
statute;  but  there  was  no  decision  to  that  effect  by  the 
Court. 

Williams,  J.,  concurred. 

Judgment  for  the  plaintiff. 


Doe  d.  Edwards  v.  Johnson  and  others. 

Ejectment  for  lands  in  Cambridgeshire,  tried  before  A- «  wised  of 

Faughan,  B.,  at  the   Cambridge  summer  assizes,   1833,  hamlet  of 

when  a  verdict  was  entered  for  the  plaintiff, .  subject  to  the  P'^J^  and  of 

following  case,  and  also  subject  to  objections  by  either  hamtetaod 

party  as  to  the  admissibility  of  any  of  the  evidence  adduced  s^J^{|2ih^ 

on  the  trial.     ■  townships  be- 

The  lessor  of  the  plaintiff  claimed  as  eldest  brother  and  J^^^^  ^f 

heir  of  Wm.  Edwards,  deceased.     The  defendants  admitted  Dale;— Whe- 

tbe  heirship  of  the  lessor  of  the  plaintiff,  and  claimed  under  vise  by  A.  of 

the  will  of  Wm.  Edwards.     Wm.  Edwards,  by  his  will,  in  ?»)»» lands 

.  .  *     "^  '         in  Dale,  the 

which  he  is  described  as  W.  E.  '^  of'  Lererington,  in  the  lands  in  Sale 

Is/e  of  Ely r  bequeathed  1400/.  to  the  lessor  of  the  plain-  ^^^"jS^. 

tiff,  and  100/.  to  his  son;  and  after  bequeathing  several      As  to  the 

other  8peci6c  and  pecuniary  legacies,  he.  devised  to  John  oflcertain'^ 

Johnson,  "of  Leverinston- Parsons- Drove,  in  the  said  Isle  documentary 

evidence,  to 
of  Ely,**  ^nd  others,  (the  defendants,)  all  and  singular  his  shew  that  Sale 

messuages,  .lands,  tenements,  and  hereditaments,  of  what  **?*  *^®®"  ^®!1'" 

tenure  aoever  the  same  may  be,  situate,  lying,  and  being  in  Dale,  qtupre, 

Leverington  aforesaid,  and  in  Wisbech-St.  Peter's  and  Wis-  ^^^ ^J^f J^jf^^;^ 

bech-St.  Mary's,  in  the  said  Isle  of  Ely,  or  of  any  of  them,  ^ors* »"  which 

iiibendurD  to  them  and  their  heirs,  in  trust,— during  the.  are  treated  as 

minority  of  his  great  niece,  M.  A.  PerA,— to  set  apart  out  <j>fferent  pa- 

.admissible  evidence  for  the  purpose  of  disconnecting  Dale  from  Sale. 
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lasau  of  the  renls  and  profits  50/.  anDually  for  her  educttioQ  tod 
mainteoance,  and  to  appl>  the  residue  of  the  rents  and 
profits  towards  satisfaction  of  the  legacies  and  annuities 
given  by  the  will»  and  after  satisfaction  thereof  to  apply 
the  residue  as  part  of  the  residue  of  the  personal  estate* 
and  upon  further  trust,  upon  the  majority  of  M.  A.  Peck, 
to  convey  the  said  messuages  Sec  in  Leverington,  Wisbech- 
St.  Peter's,  and  Wisbech-St.  Mary's,  to  her  use  for  life, 
remainder  to  her  child  or  children  in  fee;  but  if  she  should 
die  under  age,  then  upon  similar  trusts  for  the  benefit  of 
the  testator's  great  nephew,  ff .  J.  Peck,  and  his  children* 
And  he  devised  to  the  said  trustees  all  his  messuages  in 
Newton  and  Tid-St.  Giles,  in  the  said  Isle  of  Ely,  upon 
similar  trusts,  except  that  the  trusts  in  favour  of  TF.  A^ 
Peck  and  his  children,  preceded  those  in  &vour  of  M.  A. 
Peck  and  her  children.  And  he  directed  that  if  his  per-i 
sonal  estate  and  the  surplus  rents  of  his  said  real  estates 
should  not  be  sufficient  to  pay  all  the  legacies  in  full,  then 
his  trustees  should  retain  all  the  said  real  estates,  after  the 
attainment  of  the  respective  majorities  of  M*  A.  Peck  and 
W.  A.  Peck,  until  by  and  out  of  the  rents  and  profits  of  the 
same,  all  the  said  legacies  8cc.  should  be  fully  paid.  And 
he  directed,  that  if  both  M.  A.  Peck  and  W.  A.  Peck 
should  die  under  age,  then  his  trustees  should  stand  seised 
of  all  the  said  messuages  &c.  in  Leverington,  Wisbech*St. 
Peter's,  Wisbech«St.  Mar}'*s,  Newton,  and  Tid-St.  Giles 
aforesaid,  upon  trust  to  sell  the  same,  and  to  pay  the  pro- 
ceeds to  all  the  testator's  nephews  and  nieces,  who  should- 
be  living  at  the  death  of  the  survivor  of  them  the  said  M. 
A,  Heck  and  fV.  A.  Peek.  And  the  testator  bequeathed 
to  his  trustees  all  his  live  and  dead  stock,  implements  of 
husbandry,  household  furniture,  and  all  other  his  goods, 
chattels,  and  personal  estate,  upon  trust  to  sell  the  same, 
and  to  pay  the  proceeds  and  all  ready  money,  and  securities 
for  money  which  he  might  have  by  him  at  the  time  of  his 
death,  (o  AT.  A.  Peck  and  IV*  A.  Peck,  in  equal  shares,  at 
twenty-one;  and  if  either  died  before  twenty-one,  then  to 


the  survivor;  Mi  if  both  died  before  twenty-one,  then  to 
iHe  tiepliews  iitid  nieces  aforesaid. 

In  order  to  prove  that  the  lands  sought  to  be  recorered 
m  this  action,  which  were  18)  acres,  lying  in  Leverington* 
Parsons'Drovej  passed  to  them  under  the  devise  of  all  the 
festator'a  messuages  &c.  in  Leverutgton,  the  defendants  gave 
the  following  evidence,  almost  the  whole  of  which  was  ob^ 
jected  to  by  the  plaintiff's  counsel. 

Certain  letters  of  composition,  concerning  the  parish  church 
^f  Leverington,  with  the  annexed  chapel  of  Parsons-Drove, 
dated  1397,  and  produced  from  the  parish  church  of  Lever- 
ingtoii^'-^and  also  ftn  exemplification  of  the  same  composi- 
fioh,  finder  the  seal  of  the  Bishop  of  Efy,  dated  1488,— by 
which  the  rector  agreed  that  the  inhabitants  of  Leverington* 
Pftirsona-Drove,  getting  their  chapel  consecrated,  might  have 
there  the  sacraments  appertaining  to  marriages  and  burials, 
yet  without  prejudice  to  the  parochial  church  of  Levering- 
ton,  suefa  inhabitants  acknowledging  themselves  to  be  sub« 
ject  to  the  mother  and  parish  church  of  Leverington,  in  all 
things  as  anciently* 

Certain  articles  of  agreement,  dated  170S,  made  between 
the  then  rector  of  Leverington  and  the  churchwardens  and 
divers  inhabitants  thereof,  of  the  one  part,  and  the  then 
etiraie  of  the  hamlet  of  Leverington^Parsons^Drove,  in  the 
parish  of  Leverington  aforesaid,  and  divers  inhabitants; 
owners  or  occupiers  of  land  in  Leverington* Parsons*Drove, 
of  the  other  part,  whereby,  in  order  to  put  an  end  to  suits 
and  controversies  then  existing  between  the  inhabitants  of 
Leverington-Parsons-Drove,  concerning  the  payment  of 
a  churcfa-^nte  by  the  occupiers  of  land  in  Leverington- 
Parsons-Drove  aforesaid,  to  the  churchwardens  of  Lever-' 
ingtOD,  for  the  repairs  of  the  parish  church  there;  it  was 
agreed,  that  in  every  year  for  the  future,  in  which  a  church-^ 
fate  should  be  assessed  in  the  said  town  of  Leverington, 
the  inhabitants  and  others  of  Leverington-Parsons-Drove 
aforesaid,  should  pay  to  the  churchwardens  of  the  said 
foirn  of  Leverington   lO.f.,  and  that   the  same  should  be 
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accepted  in  full  satisfaction  and  discharge  of  all  rates  and 
assessments  upon  the  inhabitants,  owners  and  occupiers  of 
lands  of  and  in  the  said  hamlet  of  Leverington-Parsons- 
DrovCi  for  and  towards  the  repairs  of  the  parish  church  of 
Leverington. 

A  series  of  collations  to  *'  the  rectory  of  Leverington  with 
the  chapel  of  Parsons-Drove." 

An  act  of  15  Car.  2,  for  settling  the  draining  of  the 
Bedford  Level; — and  several  allotments  of  land  in  Lever- 
ington^ Parsons- Drove  made  under  that  act  to  and  in  respect 
of  messuages  in  Leverington. 

Title  deeds,  beginning  in  1728,  to  the  lands  in  question, 
which  were  formerly  part  of  an  estate  of  64  acres,  in  which 
these  lands  were  described  as  ''  lying  in  Leverington,  in  a 
certain  place  there  called  Paston-Drove,  and  Paston-Drove 
Fen,  within  the  said  parish  of  Leverington.*' 

A  witness  proved  that  the  lands,  which  lie  west  of  a  bank 
in  Leverington,  called  Overdike  Bank,  are  in  what  is  called 
Leveriugton-Parsons-Drove,  and  that  those  lands  paid  tithe 
to  the  rector  of  Leverington,  and  that  the  annual  sum  of 
10<.  mentioned  in  the  agreement  of  1702,  continues  to  be 
paid  down  to  the  present  time,  in  lieu  of  the  church-rate ; 
that  there  are  commons,  droves,  and  wastes,  partly  in  Lever- 
ington, and  partly  in  Leverington-Parsons- Drove,  which  are 
open  equally  to  the  inhabitants  living  in  either  part  of  the 
parish,  and  that  the  inhabitants  of  the  two  places  intercom- 
nion;  that  the  land  in  question  lies  on  the  west  side  of  the 
bank,  and  had  for  many  years  been  in  the  possession  of  the 
testator,  who  also  possessed  (JO  acres  on  the  east  side  of  the 
bank,  and  lived  at  Leverington;  that  there  are  separate 
overseers  for  the  two  places,  separate  poor-rates,  and  sepa- 
rate highway-rates;  that  there  is  a  land-tax  assessment  for 
Leverington,  and  another  for  Leverington-Parsons -Drove, 
and  a  separate  collector  for  each,  but  in  the  assessment  for 
Leverington,  part  of  the  lands  for  Leverington-Parsons- 
Drove  are  included,  and  so  vice  versa;  that  there  is  a  sepa- 
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rate  constable'  for  each,  and  that  Leverington  has  church-        i835. 
wardens  and  Leverington-Parsons-Drove  cbapelwardens. 

The  register  of  electors  for  voters  for  Cambridgeshire,  in 
which  register,  Leveriogton  and  Parsons-Drove  are  treated 
as  separate  parishes,  and  separate  lists  of  voters  are  accord- 
ingly given. 

Other  unimportant  evidence  was  adduced  by  the  defend- 
ants, and  set  out  in  the  case. 

The  questions  for  the  opinion  of  the  Court  were,  whether 
the  land  in  Leverington-Parsons-Drove  passed  under  the 
devbe  by  the  testator,  of  all  his  messuages  &c.  lying  in 
Leverington. 

F,  Kelly,  for  the  plaintiff.  These  lands  do  not  pass  by  First  point : 
the  devise.  It  clearly  appears  throughout  the  whole  of  the  0°!^"?^^*°" 
evidence  given  by  the  defendants,  that  though  Leverington* 
Parsons-Drove  was  originally  part  of  the  parish  of  Lever- 
ington»  and  is  so  still  in  some  sense,  yet  that  it  is  commonly 
known  and  described  as  a  distinct  place,  and  that  in  many 
respects  it  is  independent  of  the  mother  parish.  And  in 
the  will,  Leverington,  and  Leverington-Parsons-Drove  are 
recognized  as  distinct  places,  for  the  testator  describes  him- 
self as  **  of  Leveriugton»in  the  Isle  of  Ely,*'  and  the  defend- 
ant Johnson  as  "of  Leverington-Parsons-Drove,  in  the  said 
Isle  of  Ely."  In  Stork  v.  Fox  (a),  ''  the  case  was,  there 
being  two  vills,  viz.  Walton  and  Street,  in  the  parish  of 
Street,  a  fine  was  levied  of  such  lands  in  Street, — and  whether 
the  lands  in  Walton .  did  pass  by  that  fine  was  the  question, 
the  action  (ejectione  firms)  being  for  them  only; — and  ad- 
judged that  they  should  not  pass,  for  Street  being  a  distinct 
viil  by  itself,  and  Walton  being  a  distinct  vill  by  itself, 
and  so  found  by  verdict,  although  Street,  the  parish, 
comprehends  both,  yet  in  the  fine  the  lands  in  Walton 
shall  not  be  said  to  be  comprised,  unless  Walton  had 
been  an  hamlet  of  Street,  and  that  the  fine  had  been  levied 
of  lands  in'  the  parish  of  Street.    Then  all  had  well  passed : 

(fl)  Cro.Jac.  1«0. 
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1635.        wherefore  k  vm  jdfndged  eceofdingly/'     In  Rex  w.  Sir 

^"T^"^       Waii$  Horiim  0$)  it  wti  beM,  tfuut  *'  wheref er  there  is  e 

<t  €0n8iab/€  tbeiv  if  ji  iow9$k$p***    la  ihts  .ease  there  ere  tepa- 

Edwarm     ^^^  eottstablti  for  Uieee  t«ro  places,  which  therefore  censtitute 

JoBvsoN      separate  iawmUpB:  eiid  the  deviae  it  not  of  ail  the  teaielor'a 

an  oUiare,    jandg  jq  |he  partsA  of  Leverington.     It  appears  thet  the 

leytator  bad  lands  io  JLe«eri5gton  vpoa  which  the  devise 

operated,  without  having  recourse  to  the  lands  ie  qiiestion. 

Second  point:      Sotte  of  the  evijenoe  given  by  the  defrndaeis  vms  not 

^f^e"i£^^  adfnwible.    [Lord  DevmMH^  C,  J.  The  register  of  ¥oW$ 

aeema  lo  be  qnke  out  of  the  questioD*    Hr.  Jimkewit  'W^ 

should  like  to  hear  you.] 

Pint  and  se-  ^^^  4^ft(2nnaff;  contri*  Extrioaic  evidence  \»  receivable 
coad  pmti.  (^  ^^y^  ^]^^  ]^f^^  ^o^i^  wilhin  tbe  deacriptf on  ^oaHiMd 
in  the  will.  It  was  sbewo  by  the  defendeeits  that  tbe  lande 
ie  %4iestioQ  «fe  witUn  the  pacisb  of  JLMeringtwu  nod  the 
devise  is  «f  all  lands  in  Leverimg^au  which  muet  be  isiam 
to  saean  in  the  parkk  of  Leweniogten.  Tbe  witl  amiet  be 
epQftlmied  eaoet  s%nmg\f  m  favieur  <of  tbe  derive.  JSiaei  9. 
For  cannot  govern  this  «eee,  as  these  tbe  jpamhtwas  dividod 
into  t«ao  distinct  vilU,  whicb  :i$  not  tbe  icase  bere^  (Xx>ed 
A;niMA»CX  Sarjdy  you  carry  tbe  argtinient  itoo  Ar^  if 
you  <iei[itead  that  where  tbene  ie  n  fmrish  of  •  iwffticiibr 
name,  nnd  %  »an  demna  laol  m  ia  a  pbce  of  that  jianm* 
all  im  lands  ia  tbe  perish  :niuat  ngets^ri/y  fass^ieithsMigb 
aense  of  ftbem  lie  jn  9  pavj;  laf  At  pariah  wbksb  isiooaaas^Qiy 
known  by  «  dkiffef ent  nane*.  Smnsiff,  in  Mwch  onsn^  jmu 
must  have  ienidemee  to  ebew  the  faebaUe  tntentisei  lof  the 
tealator.  I  jboidd  .faave.i^gneed  watb  yoiti  if  Abe  deiriae  jMd 
been  of  <all  bmds  in  Ihe  parish  of  Leverington.]  it  ia  iclnar 
that  tbe  testator  meartf  t»  :s^eak  of  Levenogten  m  a  4^aiiah« 
as  be  classes  at  wiitb  WsubecbrSi.  Peer's  and  WuHMkr^tj, 
MMry\hy  which:naQi»  jmr^it/ies  are  obweasly intended  ti» 
be  dnsigoatod.  Tbe  evidence  jbew^a  iihat  tbe  elands  b  qnea* 
tioo  4ii!e  lands  .in  Levenngion:  and  tbe  Act  «f  ibst  .pniit  of 

(a)  1  T.  a.  f  T4. 
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the  piririi  of  LeTerington  in  whkh  tbej  iiei  being  cooinionlj  i835. 
designated  by  a  disliact  name,  does  not  raise  such  an  ambi- 
guily  as  will  warrant  Ae  admission  of  evidence  of  intention, 
(or  the  principle  might  often  be  applied  to  particular  €sCo^s. 
To  support  the  aqpMnent  of  the  plaintiiF,  the  devise  raiost 
be  read  as  if  it  bad  beea  ''  all  my  lands  in  Leveiingtooy 
exapt  such  4is  Ikin  Leverm^tm'Panon^Drooe.'*  It  being 
shewn  by  evidence  what  knds  die  words  of  the  devise  are 
cspable  of  inchsfliiBg,  according  to  their  literal  ooiistraction, 
DO  fiuther  evidence  is  reoerrable.  Doe  d,  Temj^^man  t« 
Martin  and  another  (a)«  [WiUiama^  J.  referred  to  Doe  d. 
CkicheMler  v.  Oxendeti{b)f  Doe  ▼.  Opening  (c).  Lit^ 
dakp  J.  referred  to  fVaUrou  ▼.  Ru9earit{d)J] 

Where  it  is  apparent  upon  the  will  dmt  the  testator  in^endM  Third  point: 
that  certain  lands  should  pass,  they  mvst  be  held  to  pass  if  ^^^^  ^^ 
the  words  used  by  the  testator  are  at  all  sufficient  for  that 
purpose;  Fen  d.  Lomndet  v.  Lowndes  (e).  Here,  ihe  words 
are  dearly  tuffidenl;  and  it  is  impevsiUe  to  read  the  wiH 
withoat  seeing  that  the  intention  was  that  diese  lands  shoidd 
pass, — in  other  words, — ^that  the  testator  meaflt  not  to  ikie 
intetiMte  as  to  any  part  of  his  property.  He  mahes  a  lai^ 
bequest  of  money  to  bis  heir  at  law,  he  describes  his  resi 
estate  with  jninuteDces,  and  makes  carefnl  limitaticns  of  it 
in  favour  of  certain  branches  of  bis  family;  and  he  oundndes 
by  a  residuary  bequest,  in  trust,  of  all  such  personal  pro» 
perty  as  had  not  been  ptesionsiy  disposed  of.  Am  intention 
to  diqKMe  by  will  of  €very  portion  of  his  property  is  •quite 
obvious. 

J^.  Kelly t  in  .reply.    The  heir  at  law  cannot  be  disinhe-  Third  point, 
rited  except  by  clear  unambiguous  words  (/)•    This  prind* 
pie  of  law  is  fall  as  strong  as  the  infeisnce  drasm  fsons  the 

(«)  Ante,  i.  $ta;  4  Btm.  h  id)  1  Vsntris,  170. 

Adol.  771.  (e)  4  Burr.  8946. 

(b)  STsant.  147;  4  Dow,  Pari.  (/)  As  to  this  supposed  prioci- 
Cm,  98.  pie  of  law,  see  4  Hf  ann.  '&'Ryl.  71, 

(c)  3  Made  &  Selw.  171.  (</X  note  to  King  v.  lUngstead. 
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supposed  intention' of  the  testator  not  to  die  intestate.  In 
Hahergham  v.  Vincent  (a)  it  was  held  by  WUson,  J.,  that 
'*  the  heir  will  take  what  is  not  disposed  of,  even  against 
the  intention."  Waldron  v.  Ruscarit  goes  as  far  as  any  case 
that  can  be  found  for  passing  lands  not  within  the  strict 
meaning  of  the  description,  but  in  that  case,  as  in  Stock  v. 
FoXf  an  exception  is  made,  which  is  decisive  of  this  case, 
for  here' there  are  distinct  constables  for  Leverington  and 
Leverington-Parsons-Drove.  In  all  the  documents  given 
in  evidence,  and  even  in  the  will  itself,  these  two  parts  of 
the  parish  of  leverington  are  designated  by  the  names  of 
Leverington,  and  Leverington-Parsous-Drove.  The  mere 
fact  of  the  latter  place  being  commonly  known  by  a  distinct 
name,  is  of  itself  sufficient  to  exclude  these  lands  from 
passing  under  this  devise. 

Lord  Den  MAN,  C.J. — There  are  very  strong  arguments 
on  both  sides.  In  cases  of  this  sort,  it  is  especially  neces- 
sary to  distinguish,  more  than  has  been  done  here,  between 
the  functions  of  the  judge  and  the  jury.  We  have,  how- 
ever; no  objection  to  decide  whether  the  evidence  is  admis- 
sible, and  what  is  the  effect  of  it, — pronded  both  parties 
agree  to  be  bound  by  our  decision,— in  order  to  avoid  the 
expense  of  sending  the  case  back  for  trial. 


Addition 
made  to  spe- 
cial case. 


The  counsel  agreed  that  a  clause  should  be  inserted  in 
the  case,  to  the  effect  that  the  parties  agreed  to  be  bound  by 
the  decision  of  the  Court  upon  the  evidence. 


Cur.  adv.  vult. 


Lord  Denman,  C.  J.,  in  the  course  of  the  same  term, 
delivered  the  judgment  of  the  Court  as  follows: 

Ejectment,  by  heir  iat  law,  for  certain  lands  situate  at  a 
place  called  Leverington- Parsons-Drove,  whereof  his  an- 
cestor died  seised.     Defence  under  the  will  of  that  person, 

(a)  2  Vesey,  juii.  324. 


TRINITY  TERM,  V  WILL.  IV. 

by  which  he  devised  to  the  defendant  all  his  lands  at  Leve- 
rington ;  and  evidence  was  offered  to  shew  that  the  lands 
sought  to  be  recovered  were  in  the  parish  of  Leverington. 
The  same  evidence,  however,  proved  that  within  the  parish 
of  Leverington  was  a  district  known  by  the  name  of  Leve- 
rington-Parsons- Drove,  for  which  a  chapel  of  ease  had 
been  endowed'  in  the  fourteenth  century, — that  constables 
and  other  officers  were  appointed  for  Leverington-Parsons- 
Drove  separately  from  the  parish  at  large,  and  that  separate 
assessments  of  taxes  were  made  for  Leverington-Parsons- 
Drove.  The  defendant  further  proved  some  ancient  docu- 
ments (which  accompanied  the  title  to  this  property,)  in 
which  some  lands  situate  in  Leverington-Parsons-Drove 
had  been  conveyed  as  lands  situate  in  Leverington^  The 
plaintiff  drew  attention  to  the  fact  that  the  will  and  codicil 
distinguished  Leverington  from  Leverington-Parsons-Drove, 
describing  the  devisor  as  residing  at  Leverington,  and  de- 
scribing one  of  his  trustees  as  living  at  Leverington-Parsons* 
Drove.  The  plaintiff  also  produced  some  other  evidence, 
but  of  so  trivial  a  nature  and  so  recent,  that  it  could  reflect 
no  light  on  the  former  condition  of  the  places,  nor  on  the 
intention  of  the  testator  in  framing  his  will.  In  fact,  we 
have  thrown  it  wholly  out  of  our  consideration. 

We  are  to  decide,  on  the  special  case  submitted  to  us, — 
I.  Whether  the  defendant  did  not  at  once  entitle  himself, 
under  the  will,  to  these  lands,  by  proving  them  in  the  parish 
of  Leverington,  and  whether  therefore  the  jury  could  pro- 
perly be  required  to  consider  whether  this  will  passed  such 
of  the  testator's  lands  in  Leverington  as  lie  in  Leverington - 
Parsons-Drove  also;  and,  findly,  we  have  undertaken,  if 
the  evidence  produced  be  admissible,  to  decide  upon  its 
effect; — thus  placing  ourselves  in  the  situation  of  jurymen, 
by  consent  of  both  parties. 

The  testator  died  seised  of  about  sixty  acres  in  that  part 
of  the  parish  which  is  not  Leverington-Parsons-Drove,  and 
about  eighteen  acres  within  that  part. 
Hie  first  point  involves  some  of  the  most  curious  learn- 
VOL.  V.  u 
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18S5.  iog  in  the  law  of  evidence.  The  greatest  judges  have  enter- 
tained much  doubt,  and  have  differed  in  opinion  on  the  rules 
by  which  the  admissibility  of  evidence  should  be  governed ; 
and  in  every  case  where  they  must  be  resorted  to,  inge- 
nious and  plausible  arguments  may  be  urged  on  both  sides. 
Lord  Chief  Justice  Mansfield,  delivering  the  judgment  of 
Common  Pleas  in  Doe  d.  Chichester  v.  Oxend€n{a\yKith  the 
caution  which  marks  many  of  the  decisions,  observes  on  the 
extreme  jealousy  which  prevails  in  receiving  evidence  to 
explain  written  instruments,  and  rejects  that  which  was 
there  tendered,  though  convinced  that  he  thereby  defeated 
the  intentif:(n.  Here,  however,  it  cannot  be  truly  said  that 
the  admissibility  of  the  evidence  is  in  question, — for  the 
devisee^  in  the  course  of  proving  these  lands  to  be  in  Leve* 
riogton,  proved  them  also  to  be  in  Leverington-Parsons* 
Drove,  and  raised  a  very  serious  doubt  whether  the  testator 
meant  to  pass  them.  The  form  of  the  objection  is  radier 
this ; — that  when  shewn  to  be  in  Leverington,  the  learned 
judge  ought  to  have  told  the  jury  that  they  were  bound  to 
find  for  the  defendant,  and  had  no  right  to  inquire  whether 
lands,  which  answered  the  description  in  the  will,  were  or 
were  not  intended  to  pass  by  it.  I  should  feel  very  great 
difficulty  in  coming  to  this  conclusion  on  general  grounds, 
and  do  not  find  it  easy  to  state  the  principle  which  leads  to 
it.  But  there  is  no  necessity  for  the  long  discussion  that 
such  a  point  would  demand,  for  we  think  the  defendant 
entitled  in  either  view  of  the  case.  If  it  is  enough  to  shew 
that  the  lands  are  in  the  parish  of  Leverington,  he  has  done 
so ;  and  if  the  question  is  properly  raised,  whether  they  were 
intended  to  pass,  being  in  the  particular  portion  of  the  pa* 
rish,  we  are  clearly  of  opinion  on  the  whole  case  that  in 
fact  they  were  intended  so  to  pass. 

The  structure  of  the  will,  particularly  the  large  bequest 
of  money  to  the  heir  at  law,  and  the  minute  provisions  for 
his  kindred,  gave  rise  to  many  arguments  in  favour  of  the 
proposition,  that  the  testator  meant  to  die  intestate  as  to  no 

(a)  5  Taunt.  147;  S.  C,  in  error,  4  Dow,  65;  ante,  S87. 
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part  of  his  property.    The  evidence^  if  proper  to  be  admit- 
ted and  taken  into  consideration,  proves  only  that  such  may 
have  been  his  meaning :  no  circumstance  whatever  proves 
that  it  was  his  meaning,  or  shews  that  the  language  he  used 
bore  in  his  mind  any  other  than  the  natural  sense,  accord- 
ing to  which  the  term  ''  Leverington*'  comprehends  all  that 
belongs  to  the  parish,  whether  found  in  a  subdivided  portion 
of  it  or  not.     But  we  do  not  altogether  rely  on  this  view> 
We  think  it  may  be  enough  to  observe,  that  though,  if  the 
description   of  locality  had    been  ^'  Leverington-Parsons" 
Drove/'  that  would  have  been  exclusive  of  every  other  part 
of  the  parish,  yet  the  use  of  the  larger  term  is  so  far  from 
being  exclusive  of  the  less,  that  it  embraces  it. 
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Postea  to  the  defendants. 


Perrin  r.  West. 


On  the  23d  June,  1834,  the  defendant  was  arrested  at  J^J'/.'^^**^^ 

Cheltenham,  in  the  county  of  Gloucester,  upon  the  follow-  in  custody  an* 

der  civil  pro- 
mg  process:  cess  out  of  an 

'•  Chancellor's  Court  of  the  ^     The  most  noble  Arthur  Duke  inferior  Court, 

University  of  Oxford,    j  of  tVellington,  K.  G.  Chancellor  by  habeas  cor- 

of  the  University  of  Oxford :    To  the  yeomen  bedells  of  PH*»  **"^  ^?°^- 

WT   .         .        t  .,  «,  .   .  ,  raittedtothe 

the   University  aforesaid,  our  officers,  ministers,  and  ser-  custody  of  the 

marshal,  affi- 
davits filed  in  the  Court  of  K.  B.  to  ground  an  application  to  be  discharged  out  of  cus- 
tody, may  be  entitled  io  the  caute. 

A  member  of  the  University  of  Oxford  cannot  be  arrested  by  civil  process  out  of  the 
CoorC  of  the  Chancellor  of  the  University,  unless  such  process  issue  in  a  suit  com- 
menced against  him  whilst  resident  within  the  precincts  of  the  University  (a). 

Upon  the  return  to  a  habeas  corpus  cum  caus&  to  remove  the  body  of  a  defendant, 
in  custody  under  a  warrant  of  the  Chancellor  of  the  University  of  Oxford,  the  defendant 
will  be  dischaiged,  unless  it  appear  distinctly,  and  not  merely  by  inference,  that  the 
defendant  was  resident  within  the  jurisdiction  of  the  Chancellor*s  Court  at  the  com- 
mencement of  the  suit. 

Whether  a  defendant  can  be  arrested  out  of  the  precincts  of  the  University  of  Oxford, 
open  a  warrant  of  the  Chancellor  of  the  University,  gtuere.. 

(a)  And  see  Thornton  ▼•  Ford,  15  East,  6S4,  where  it  was  held,  that  in  the  esse  of  a 
mnami  of  the  University,  whose  duties  are  loeul,  residence  need  net  be  alleged. 

U  2 
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1835.  vants  in  thia  behalf,  jointly  and  severally,  and  especially  to 
Thomas  James,  our  yeoman  bedell  of  the  faculty  of  law,  or 
his  lawful  deputy,  executing  these  presents,  and  also  to 
the  keeper  of  the  castle  gaol  in  the  city  of  Oxford,  greet- 
ing:  Whereas  on  1st  November,  1833,  Thomas  Perrin, 
of  the  city  of  Oxford,  stable-keeper,  came  before  John 
David  Mackbride,  D.  C.  JL,  assessor,  and  did  then  and  there 
institute  an  action  of  debt,  to  the  value  of  1 10/.  I65.  Sd., 
against  /•  F,  West,  of  Brazennose  College,  master  of  arts, 
and  did  allege  and  make  oath  before  him  the  said  assessor, 
that  the  said  J.  F.  West  was  by  him  suspected  of  flight,  and 
that  he  verily  believed  if  the  said  J.  JP.  West  were  to  be 
cited  to  appear  to  our  Court,  there  to  answer  the  said  7. 
Perrin  in  his  action  aforesaid,  he  would  by  no  means  ap- 
pear, but  would  rather  withdraw  himself  out  of  the  precincts 
of  the  said  University,  and  that  he  had  no  other  hope  of 
obtaining  payment  of  the  said  debt  than  by  arresting  the 
body  of  the  said  J.  F.  West,  according  to  the  form  of  the 
registry :  The  judge  aforesaid  did  decree  according  to  this 
petition.  By  virtue  therefore  of  the  decree  aforesaid,  these 
are  to  command  you,  and  each  and  every  of  you,  jointly  and 
severally,  that  you  arrest  and  take  the  body  of  the  said 
J.  F.  West,  and  that  you  safely  keep  him  in  your  or  any  of 
your  custody,  until  he  shall  have  paid  the  said  debt,  with 
costs  of  suit,  or  shall  find  good  and  suflicient  security  for 
his  appearance  on  the  court-day  next  after  the  execution  of 
these  presents,  by  stipulation,  according  to  the  form  of  the 
registry,  and  the  custom  and  usage  of  the  University.  And 
in  case  the  said  J.  F,  West  shall  neither  satisfy  nor  pay  the 
said  debt,  with  costs  of  suit,  nor  find  sufficient  security  or 
stipulation  to  the  effect  aforementioned,  that  then  you,  or 
any  of  you,  so  arresting  the  said  J.  JP.  West,  as  aforesaid, 
do  convey  and  deliver  over  the  body  of  the  said  J.  F.  West 
into  the  custody  of  the  keeper  of  the  castle  gaol  aforesaid. 
And  you  the  keeper  of  the  castle  gaol  aforesaid  are  hereby 
authorized  and  required  to  take,  receive,  and  in  safe  custody 
keep  the  body  of  the  same  J,  F,  West,  so  arrested  as  afore- 
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Baidy  until  be  shall  be  from  thence  discharged  by  due  course 
of  law*  Given  under  our  hand  and  the  seal  of  our  office 
this  23d  day  of  June,  a.d.  1834.  This  agrees  with  the 
decree  of  the  judge.  Philip  Bliss,  registrar.  John  David 
Mackbridey  assessor.    Debt  1 10/.  Ids.  8 J., costs 3/.  12$. 6(2." 

Upon  his  arrest,  the  defendant  was  taken  to  the  castle 
gaol,  being  also  the  gaol  for  the  county  of  Oxford,  and  was 
there  detained  in  custody  at  the  suit  of  Perrin  until  re- 
moved by  habeas  corpus  on  the  23d  November,  1834. 
Immediately  upon  his  being  brought  up  he  was  committed 
by  one  of  the  judges  of  this  Court  to  the  custody  of  the 
marshal.  Upon  an  affidavit  stating  these  facts,  and  which 
was  entitled  "  In  the  King's  Bench : — Between  T.  Perrin, 
plaintiff,  and  J.  F,  West,  defendant,"  Campbell,  A.  G.,  in 
last  Easter  term,  obtained  a  rule  to  shew  cause  why  the 
defendant  should  not  be  discharged  out  of  the  custody  of 
the  marshal,  as  to  this  action.  Upon  an  affidavit  of  want 
of  time  for  preparing  to  oppose  the  rule«  and  which  ivas 
entitled  in  the  same  manner  as  the  defendant's  affidavit, 
the  Court  enlarged  the  rule  upon  the  usual  terms  of  filing 
the  plaintiff's  affidavits  four  days  before  the  term,  and  also 
with  liberty  to  the  defendant  to  file  additional  affidavits. 

The  defendant  filed  a  further  affidavit,  alleging  that  he 
had  not  been  a  member  of  Brazen-nose  or  any  other  col« 
lege  in  the  University  of  Oxford  since  the  month  of  March, 
1834,  and  stating  his  belief  that  the  plaintiff  was  not  a 
member  of  the  University,  and  that  the  chancellor  of  the 
University  had  not  any  jurisdiction  to  authorize  the  arrest 
of  the  defendant,  in  this  action,  at  Cheltenham;  that  he 
caused  a  writ  of  habeas  corpus  cum  causSi  to  be  issued, 
directed  to  the  sheriff  of  Oxfordshire,  who  thereupon 
brought  the  defendant  before  one  of  the  judges  of  this 
Court,  who  committed  him  to  the  custody  of  the  marshal; 
that  he  had  obtained  from  the  marshal's  office  a  copy 
of  the  causes  upon  which  he  was  committed,  from  which 
it  appeared  that  he  had  been  committed  for  want  of  bail, 
upon  a  writ  of  habeas  corpus,  directed  to  the  sheriff  of 
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Oxfordshire*  and  to  which  the  sheriiF  returned  that  the 
defendant  was  received  into  his  Majesty's  gaol,  in  and  for 
the  county  of  Oxford,  on  24th  June,  1834,  and  was  there 
detained  in  the  said  gaol  under  the  said  sheriff's  custody,  by 
virtue  of  a  certain  writ  or  warrant,  the  tenor  of  which  was 
set  forth  in  the  return,  and  is  also  set  forth  in  the  former  affi- 
davit of  this  defendant. 

The  affidavits  filed  by  the  plaintiff  in  opposition,  stated, 
that  on  6th  Nov.  1833,  proceedings  were  commenced  in  the 
Chancellor's  Court  by  Perrin^  a  livery-stable-keeper  in  the 
city  of  Oxford,  against  the  defendant,  a  master  of  arts,  and 
then  a  member  of  Brazen- nose  College,  in  the  University, 
to  recover  a  debt  of  110/.  I65.  8«f.,  contracted  by  the  de- 
fendant in  Oxford,  whilst  he  was  a  member  of  the  Univer* 
sity ;  that  the  plaintiff  having  sworn  to  his  debt,  and  to  an 
allegation  that  the  defendant  was  by  him  suspected  of  flighty 
and  to  his  belief  that  if  the  defendant  were  cited  to  appear 
in  (he  said  Court,  he  would  by  no  means  appear,  the  usual 
warrant  to  apprehend  was  issued,  directed  to  an  officer  of 
the  Court;  that  on  23d  June,  1834,  afresh  warrant  was 
issued  upon  the  application  of  the  officer,  setting  forth  that 
he  had  been  unable  to  arrest  the  defendant,  and  that  the 
original  warrant  was  then  nearly  destroyed  by  being  carried 
about  in  his  pocket;  that  the  defendant  remained  in  custody 
in  the  castle  gaol  of  Oxford  until  or  about  the  24th  Novem- 
ber, 1834,  when  he  was  removed  by  habeas;  that  by  letters* 
patent  of  King  Henry  8,  confirmed  by  statute  of  Eliza-' 
beth{a),  the  jurisdiction  of  the  Chancellor's  Court  in  all 
personal  suits,  where  either  party  is  a  member  of  the  Uni- 
versity, or  a  privileged  person,  extends  throughout  the 
whole  realm  of  England,*  and  that  it  is  the  practice  and 
usage  of  the  said  Court,  upon  allegation  substantiated  by 
oath,  that  a  party  proceeded  against,  being  a  member  of  the 
said  University,  is  suspected  of  contemplating  flight,  for 
the  judges  of  the  said  Court  to  issue  a  warrant  for  the  ap- 


{a)   13  Eliz.c.  29. 
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preliension  of  the  defendant,  and  to  cause  the  same  to  be        1835. 
executed  by  the  officer  of  the  said  Court,  or  one  of  the 
yeomen  bedells  of  the  said  University,  specially  named  in 
such  warrant,  in  any  part  of  the  realm  of  England. 

CAs7/07t  now  shewed  cause.     The  affidavits  in  support  Rret  point: 

of  this  rule  are  improperly  entitled.     The  effect  of  the  writ  Affidavits 

- ,    ,  A        •  A    »  .     .  entitled  tn  the 

of  habeas  corpus  cum  causa, — t.e.  cum  cfLUsk  detenttonts, —  cauae. 

is  to  remove  the  body  only  of  the  defendant,  not  to  remove 
the  cause  into  this  Court  from  the  inferior  Court.  There- 
fore the  affidavits  were  improperly  entitled  in  the  cause  in 
this  Court.  It  is  true,  that  after  the  writ  of  habeas  cor- 
pus has  been  executed,  the  plaintiff  cannot  proceed  in  the 
Court  below,  but  that  is  because  the  person  of  the  defend- 
ant is  taken  out  of  the  jurisdiction  of  the  Court.  Until  the 
plaintiff  commences  de  novo  in  this  Court,  (which  he  may 
do,  as  the  person  of  the  defendant  is  in  the  custody  of  the 
Marshal,)  there  is  no  cause  in  this  Court.  The  proceedings 
of  the  Court  below  must  be  removed  by  certiorari, — the 
person  of  the  defendant  by  habeas.  ILittledale,  J.  You 
must  go  the  length  of  saying,  that  where  there  is  a  suit  in 
C.  P.  in  which  the  defendant  is  in  the  custody  of  the  war- 
den upon  mesne  process,  and  the  defendant  is  brought  into 
this  Court  by  habeas,  you  cannot  entitle  affidavits  in  K.  B. 
until  the  plaintiff  has  declared  de  novo  in  K.  B.  Suppose 
hi  that  case  of  a  suit  originally  in  C.  P.,  that  the  defendant 
is  removed  by  habeas  into  this  Court,  and  the  plaintiff  does 
not  afterwards  take  any  step,  and  the  defendant  wishes  to 
apply  for  a  supersedeas  because  the  plaintiff  has  not  de- 
clared in  time,  what  is  he  to  do  ?]  The  cause  would  still 
be  in  C.  P.  [Littledale,  J.  How  is  he  to  get  out  of  cus- 
tody ?  Must  there  be  a  new  habeas  corpus  i]  It  would 
seem  so.  But  it  is  not  necessary  to  go  that  length.  What- 
ever effect  this  writ  might  have  had  as  to  removing  the 
cause,  had  it  been  directed  to  the  Chancellor  or  to  the 
Court,  it  can  remove  only  the  person  of  the  defendant, 
when,  as  in  this  caHe,  it  is  directed  to  the  sheriff.    The  dif- 
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V* 

West. 
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ference  between  a  writ  of  habeas  corpus  directed  to  tbe 
sheriffs  and  one  directed  to  the  judge  or  other  proper  offi- 
cer of  the  Court  below,  is  not  one  of  form,  but  of  sub- 
stance. The  sheriiT  can  only  return  that  he  received  the 
defendant  into  his  custody,  and  detained  him  in  prison 
under  a  certain  warrant;  whereas  the  judge  or  other  officer 
of  the  Court  may  return  the  special  matter^  shewing  the 
jurisdiction  of  the  Court  below, — or  he  may  return  that 
judgment  has  been  given  against  the  defendant,  in  which 
case  he  cannot  be  removed  until  agreement  of  the  party,  or 
payment  of  the  sum  recovered. 

The  following  authorities  were  mentioned  in  the  course 
of  this  argument :  Com.  Dig.  tit.  Habeas  Corpus  ( A)  (G  1) 
(C);  Bacon's  Abr.  tit.  Habeas  Corpus  (A)  (C);  Year 
Book,  0  Hen.  6,  fo.  44  (a) ;  Eilis  v.  Johnson  (£) ;  Fazacharly 


A  return  to  a 
writ  of  certio- 
rari to  remove 
acauBe.direcied 
to  the  judge  of 
an  inferior 
coun,  certifying 
the  cause  and 
Lhiiining  conu- 
sance b^  char- 
ter, is  sufficient 
if  good  upon 
the  face  of  it. 

Having  no 
day  in  court,  he 
cannot  he  re- 
quired to  pro- 
duce tiie  char- 
ter. 

Nor  can  anj 
traverse  be 
taken  upon  the 
return. 

A  partj 
coming  to  a 
Court  in  a  civil 
suit,  is  not  pro- 
tected from 
arrest  at  the 
King's  suit. 


(a)  M.  9  Hen,  6,  fo.  44,  pi.  24. 
**  A  writ  of  corpus  cam  causft 
issued  to  the  Sheriff  of  Oxford- 
shire,— who  returned,  in  the  Com- 
mon Bench,  quod  habet,  &c.  et 
catuam  habere  non  potest,  quia 
pendet  in  curi&  Cancellarii  Oxon: 
whereupon  a  writ  issued  to  the 
Chancellor  of  Oxford  to  certify  the 
cause,  who  returned  divers  causes, 
and  claimed  to  be  keeper  of  the 
peace  by  charter  and  by  prescrip- 
tion also. 

•*  Godr.  We  pray  that  he  show 

the  charter. Martin,  J.  Tliat 

he  shall  not  do,  for  he  has  no  day 
in  court ;  and  also  it  is  enough  for 
us  if  the  cause  be  sufficient  in 

itself, Godr,  It  is  true  if  the 

cause  he  sufficient  in  itself;  but  if 
he  be  unable  to  show  the  charter, 
then  their  cause  is  false;  for  it 
may  be  that  they  have  no  charter: 
then  shall  he  be  remanded  to  pri- 
son upon  the  other's  false  return  ? 
— Martin,  J.  Yes,  Sir ;  you  are  at 
no  mischief;  if  the  case  be  that 


they  have  no  franchise  or  charter, 
for  you  can  have  a  writ  of  false 
imprisonment;  and  if  the  Chan- 
cellor bad  returned  that  he  had 
been  arrested  because  of  a  plaint, 
shall  that  make  an  issue  (to  be 
tried)  here,  whether  there  is  such 
a  plaint  or  no  }  quod  non.  —  Ba* 
BiNOTON,J.  Ifthecause  appears  to 
us  sufficient  in  itself,  notwithstand- 
ing it  be  false,  it  is  enough  for  us. 
(Quod  tota  curia  concessit,)  and 
if  he  had  returned  that  be  was  his 
villein,  that  should  not  make  an 
issue  (to  be  tried)  here,  whether 
he  is  a  villein  or  no.  Wherefore 
if  you  cannot  prove  but  that  the 
cause  is  sufficient  in  itself,  he 
shall  be  remanded. 

^  Ad  alium  diem  Godr.  There 
is  in  the  record  '  detentus  est  et  de 
extortione  convictns  est,' — which 
is  void ;  for  it  should  be  indictatus 
et  convictus.^— Martin,  J.  It  is 
further  *moris  Universitatis,*  by 
which  it  shall  be  intended  that  he 
is  lawfully  convicted ;  and  also  it 
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v;  Baldo  (c) ;  Dorrington  v.  Edwin  {d) ;  Lawe$  v.  Hutching        ib35. 
jonU);  Tidd's  Forms,  191  to  195. 


CampbeU,  A.  G.,  contrd,  as  to  the  prelimiDary  objection. 
The  rule  was  enlarged  upon  an  aflSdavit,  which  was  entitled  First  point. 
in  the  same  way  as  the  affidavit  of  the  defendant.  Lawes  v. 
Hutchinson  is  not  at  all  in  point.  That  was  not  the  case 
of  a  writ  of  habeas  corpus  cum  causa.  The  defendant 
pursued  the  only  course  that  was  open  to  him.  The  judge 
of  the  Court  in  which  the  cause  is  depending  has  nothing 
to  do  with  the  body  of  the  defendant :  therefore  the  habeas 
corpus  cannot  go  to  him,  but  must  go  to  the  sheriff  or 
other  person  having  the  custody  of  the  defendant's  person. 
This  appears  to  be  the  well-established  practice;  Tidd^s 
Pract.  349,  &c.  {f) ;  and  the  practice  is  not  opposed  by 
any  statute  or  decision. 

The  Court  called  upon  Chilton  to  go  into  the  other 
points  of  the  case. 

Chilton.  The  arrest  at  Cheltenham  under  the  warrant  of  Second  point  : 
the  Chancellor  of  the  University  was  lawful.  [Littledale,  J.  ]^y  ^^^* 
Does  it  appear  that  at  the  time  of  granting  the  warrant  the 
defendant  was  resident  in  the  University?]  Not  in  terms; 
but  the  party  applying  for  it  swore  that  he  believed  that  the 
defendant  would  withdraw  himself  out  of  the  precincts  of 
the  University,  if  cited  in  the  usual  way.  [  Littledale,  J. 
I  suppose  you  do  not  mean  to  contend  that  if  a  party  were 
resident  in  Northumberland,  he  could  be  arrested  upon 
process  out  of  this  Court  i  ]  Perhaps,  after  the  decision  in 
Hayes  v.  Long{g\  it  must  be  admitted  that  in  order  to  give 

appears  before  us  that  he  was  nr-  P.) — Quud  tuta  curia  concessit." 

rested  ventens  ad   istam  curiam,  (6)  Cro.  Car.  S6l. 

kc. — Babimgton,  J.  That  is  no-  (c)  1  Saik.  359. 

thing  to  the  purpose ;  for  in  all  cases  (d)  Skinner,  244. 

where  a  roan  is  arrested  at  the  suit  {e)  1  Crompt.,  M.  &  R.  766. 

of  the  king,  he  shall  never  have  a  (/)  8th  edit. 

supersedeas  in.  this  Court  (of  C.  (g)  2  Wils.  310. 
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1885.  the  Chancellor's  Court  jurisdiction,  it  Is  necessary  that  the 
defendant  should  have  been  resident  within  the  University 
at  the  commencement  of  the  suit.  [Lord  Denmany  C.  J. 
Does  that  appear  upon  this  return  i  It  is  but  very  infertnr 
tially  stated,  I  think.]  {^Campbell,  A.  G.,  contri,  observed 
diat  upon  the  affidavits  it  was  only  stated  that  the  defendant 
was  a  member  of  the  University.]  [Lord  Denman,  C.  J. 
Must  not  the  return  state  fully  the  fiicts,  from  which  the 
Court  may  see  whether  the  defendant  was  strictly  within 
the  custom  ?  In  Smith  v.  Dr.  Bouchier  (a),  which  was 
trespass  for  a  false  imprisonment,  the  defendant  justified 
under  the  customs  of  this  University,  and  the  Court  held  it 
necessary  that  the  custom  should  be  shewn  to  have  been 
strictly  pursued.  Surely  you  must  be  as  accurate  in  your 
return  as  you  would  be  required  to  be  in  your  plea,  if  sued 
in  trespass.  From  an  observation  of  Lord  Hardwicke  in 
that  case,  he  appears  plainly  to  intimate  it  as  his  opinion, 
that  if  a  party  withdraws  from  the  jurisdiction,  he  must  be 
without  the  jurisdiction,  and  that  therefore  care  must  be 
taken  to  prevent  his  withdrawing.]  That  case  turned  prin- 
cipally upon  a  close  distinction  between  the  swearing  to  a 
belief  that  the  party  would  withdraw  himself,  and  to  a  sus^ 
picion  to  that  effect.  It  is  expressly  sworn  in  this  case,  that 
at  the  time  of  the  commencement  of  the  suit  the  defendant 
was  a  scholar  of  the  University.  By  stat.  14  Ric,  S,  and  14 
Hen,  8,  confirmed  by  st.  13  Eliz.  c.  29,  the  University  of 
Oxford  may  hold  pleas  in  all  things  personal,  ubi  scholares 
servi  aut  ministri  sunt  una  partium,  secundum  statuta  vel 
consuetudines,  &c.  vel  secundum  legem  Regni,  ad  volunta* 
tern  Cancellarii, — ita  quod  justiciarii  de  B.  R.  de  C.  B.  vel 
de  Assisis  non  se  intromittant.  See  Com,  Dig,  tit.  Courts 
(M),  and  tit.  University  (C),  citing  Lit.  10  (6),  and  1 
Salkeld,  343  (c).  In  Castie  v.  Lichfield  {d).  Hale,  C.  B., 
went  very  fully  into  the  question  of  the  peculiar  jurisdiction 

(a)    S    Stra.  993;    Ca.    temp.  (c)  Rush  v,  Chancelhr  and  Scho- 

Hardw.  62.  iars  of  Oxford, 

(6)  Ralph  BradwUfs  case.  {d)  Hardres,  505 
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of  this  University  Court.     It  appeurs  bere«  that  the  appli*        1635. 
cation  for  the  warrant  was  on  the  same  day  as  the  com- 
mencement of  the  action,  and  upon  applying  for  the  war* 
rant  the  plaintiff  swore  to  a  belief  that  the  defendant  would 
mUkdraw  himself  if  cited  in  the  usual  way, — which  neces- 
sarily implies  a  belief  that  he  was  then  within  the  jurisdic- 
tion :  and  it  ought  to  be  intended  that  the  defendant,  being 
a  member,  was  within  the  jurisdiction  at  the  time  of  com- 
mencing the  suit,  unless  the  contrary  is  made  to  appear. 
In  Hayes  ▼.  Xo;^,  non*residence  was  distinctly  shewn. 
Here,  it  is  only  shewn  that  at  the  time  of  the  arrett,  the 
defendant  was  not  resident.     Wilcocks  t.  Bradell  {a)  shews 
that  a  privileged  person  cannot  waive  his  privilege  of  being 
sued  in  a  University  Court;  i  fortiori^  he  cannot  withdraw 
himself  from  the  jurisdiction  after  the  suit  is  commenced. 

Campbell^  A«  G.,  contrsL,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — With  regard  to  the  objection  to  First  point: 
the  affidavit,  I  think  that  if  the  defendant  is  removed  by  ^^^j^^ 
habeas  corpus  cum  caus&,  the  plaintiff  may  proceed  without 
a  recommencement  of  his  suit.     Therefore,  for  some  pur- 
poses, the  canse  is  in  this  Court. 

It  does  not  appear  by  the  return  or  by  affidavit  that  the  Second  point: 
party  was  resident  within  the  precincts  of  the  University  at  the  arrest. 
the  commencement  of  the  suit.  Although  it  is  said  that 
the  plaintiff  swore  that  he  believed  that  the  defendant  would 
withdraw  himself,  we  cannot  thence  assume  that  it  was 
sworn  that  the  defendant  was  at  that  time  resident  in  the 
University.  We  are  not  in  the  habit  of  intending  any  thing 
to  the  prejudice  of  the  liberty  of  the  subject.  The  party 
must  shew  clearly  that  the  case  is  within  the  custom. 

Without  touching  tlie  question  as  to  the  goodness  of  the 
custom  to  arrest  in  a  distant  county,  I  think  that  this  rule 
must  be  made  absolute. 

(tf)  Cro.  Car.  52;  reported  more      Reports,  40.   And  see  Thornton  v. 
fully  in  Hetley,  97,  and  Littleton's      Tordy  15  East,  634. 


1835. 
Perrin 

V, 

West. 
First  point. 
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LiTTLEDALE,  J. — Suppose  a  prisoner,  in  the  custody  of 
the  Warden  of  the  Fleet,  be  removed  here  by  habeas  corpus 
cum  causi)  and  the  plaintiff  does  not  choose  to  proceed 
against  him,  and  the  defendant  wishes  to  have  a  super- 
sedeas,— I  apprehend  that  he  might  entitle  bis  affidavit  in 
this  Court.  The  cause  is  in  this  Court  in  some  sense, 
although  no  proceedings  be  taken  after  the  removal.  So, 
where  merely  a  warrant  of  attorney  is  given,  the  cause  is 
sufficiently  in  Court :  Sowerhy  v.  Woodroff{q). 
Second  point.  '^  Hayes  v.  Long  (fr),  it  was  held  that  the  right  of  the 
University  of  Oxford  to  conusance  of  suits  (c),  brought  in 
other  courts  against  members  of  that  University,  was  re- 
stricted to  the  case  of  resident  members.  It  appears  to 
have  been  considered  that  the  jurisdiction  of  the  Court 
extended  only  to  persons  resident.  Possibly  in  this  case 
the  defendant  was  resident  at  the  commencement  of  this 
suit ;  but  that  is  not  stated. 


{a)  1  Bam.  &  Aiders.  567. 

{b)  3  Wil9.S10. 

(c)  As  to  which,  see  Bla.  Comin. 
iii.  83,  iv.  277;  Welkt  v.  Tra- 
heme,  Willes,  SSS;  WUiittms  v. 
Brickenden,  11  East,  543. 

The  letters-patent  of  Ric.  S  ex- 
pressly required  that  the  party  in 
respect  of  whom  the  jurisdiction 
was  claimed,  should  be  reMtdetU. 
Vide  Dr,  Chate\  case,  H.  8 
Hen,  6,  fo.  18,  pi.  7,  in  which 
the  Chancellor  claimed  conusance 
where  he  was  KifMelfvL  co-defend- 
ant in  trespass  for  a  distress  taken, 
pursuant  to  an  alleged  custom,  to 
reimburse  Dr.  CA^se  (the  Chancel- 
lor) for  the  expense  of  repairing 
the  pavement  before  the  plaintiff's 
house,  and  in  which  jRoj^e  supports 
the  defendants' claim  of  conusance 
by  the  judgment  of  a  pope,  after- 
wards canonized,  jWico  mecremarL 

For  the  form  of  a  claim  of  co- 


nusance by  the  University  of  Ox- 
ford, see  Willes,  933  (a) ;  3  Wils. 
406 :  and  for  a  similar  claim  by 
the  University  of  Cambridge,  see 
Broom  v.  Renouard^  12  East,  12; 
1  Lee's  Diet.  Pract.  380;  Wiid 
V.  Villert,  Comberb.  319;  1  Bar- 
nardist.  R.  B.  65.  And  see  Uni- 
versity of  Cambridge  case,  10  Mod. 
1?5 ;  1  Bamardist.  K.  B.  49;  Pa- 
ternotter  v.  Graham,  2  Sera.  810; 
Kendrkk  v.  Kyna$lon,  1  W.  Bla. 
454;  Hampton  v.  PhUlipt,  Palm. 
456;  Biihop  of  Ety*9  case,  1  Sid. 
103;  Neal  v.  Deucton,  1  Lev.  89; 
Crotfe  V.  Smith,  12  Mod.  644; 
Fotter  V.  Mitton,  1  Salk.  183 ;  S.  C. 
Fotter  V.  Heram,  1  Lord  Raym. 
427,8,475,  2  Lord  Raym.  836,7, 
3  Salk.  79 ;  Rex  v.  Agar,  5  Burr. 
2823;  Gilb.C.P.  195;  Bro.  Abr. 
Conusance,  pi.  51 ;  Hale,  C.  L.  33; 
Jenk.  31,  34;  Godb.  201;  4  Inst. 
227. 


18S5. 

PfiRRIN 

West. 
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Pattbson,  J. — I  think  it  quite  immaterial  whether  the 
writ  was  directed  to  the  sheriff,  or  to  the  judge,  or  to  both. 
The  question  is,  whether  the  cause  is  not  for  some  purposes 
in  Court.  If  it  is  not,  the  Marshal  has  no  right  to  keep 
the  defendant  at  all.  If  the  plaintiff  choose  to  follow  the  pj,^^  ^^^^ 
defendant,  he  may  declare  without  recommencing  his  suit. 
If  he  do  not  choose  to  follow  him,  the  defendant  may  apply 
for  a  supersedeas.  No  answer  has  been  given  to  the  sug- 
gestion of  my  brother  Litiledale.  The  defendant  cannot 
have  a  supersedeas,  unless,  in  some  sense,  the  cause  be  in 
Court.     The  affidavits  were,  I  think,  properly  entitled. 

It  ought  to  appear  that  the  defendant  was  resident.  Second  point. 

The  question  as  to  the  custom  does  not  arise.  Third  point. 


Williams,  J. — It  does  not  at  all  appear  that  the  party  Second  point, 
was  resident  at  the  time  of  the  commencement  of  the  suit. 
We  cannot  infer  it.     The  statement  is  quite  consistent  with 
die  defendant's  not  being  a  resident. 

Rule  absolute  (r/). 


(a)  "  Privileges  of  this  kind  are 
of  very  high  antiquity,  being  gene- 
rally enjoyed  by  all  foreign  univer- 
nties  as  well  as  our  own,  in  con- 
sequence (I  apprehend)  of  a  con- 
stitution of  the  Emperor  Frederick^ 
A.D.  1158,  (Cod.  4,  tit.  13)."  3 
Bla.  Comm.  84. 

The  "  Tribunal  of  the  University 
of  Leyden"  was  instituted  at  the 
foundation  of  that  university,  by 
Wiiliam  1,  Prince  of  Orange  in 
1575.  The  Court  consisted  of  a 
president— who  was  the  rector  mag« 
nificos, — foar  assessors — who  were 
professors  annually  elected  from 
each  of  the  four  faculties,— the 
borgomaster  of  Leyden,  three  other 
superior  magistrates  (wethouders), 
and  two  inferior  magistrates  (leden 
derSchepensbank,— ^A«vi/u.)  The 
jorisdtction  of  this  Couit  extended 


over  all  cases,  civil  or  criminal, 
-in  which  a  member  of  the  univer- 
sity was  concerned ;  and  their  de- 
cision was  final .  In  criminal  cases, 
the  superintendent  of  the  police, 
under  the  title  of  Promoior,  acted 
as  the  public  accuser.  After  the 
subjugation  of  Holland  in  1795, 
the  jurisdiction  of  this  Court  was 
continued  with  some  slight  modifi- 
cations; but  it  was  abolished  in 
1811,  when  this  university  was  in- 
corporated with  the  Imperial  Uni- 
versity of  Paris;  and  it  has  not 
since  been  restored.  Siegenbeck, 
Hist.  Univ.  Leyden,  i.  30,  385, 
ii.  144,  9. 

The  Tribunal  of  the  old  Uni- 
versity of  Paris,  though  with  less 
extensive  jurisdiction,  was  neariy 
similarly  constituted.  Ferriere, 
Diet,  de  Droit,  verbo  UnivertUc, 
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Hodgson  and  another  v.  Mee. 

S^antXl**  January  S,  \SS5.    Tbc  defeAdanC  being  arrested  by  an 
ing given  a  bail  officer  of  the  sberifi^  of  Middlesex,  gave  a  bail-bond. 
put  in  special        '^^'*  Jaouary.    The  defendaot  returned  into  the  custody 
bail  until  more  of  the  sheriff,  and  having  sued  out  a  habeas  corpus  he  was 
tnaneightdavs  .       i  t       t--      •     r»        T       •  • 

after  the  exe^    oo  the  same  day  committed  to  the  King  s  Bench  prison  in 

^"?°°  °^  \^?     dischai^e  of  his  baih 

writ,  the  plain-  ° 

tiff  may  de-  14th  January.      Special  bail  not  having  been  put  in>  the 

Lse^betwee^n  p'^'^^'^^  applied  for  an  assignment  of  the  baiUbond,  and 

the  eapinition  vrere  informed  that  the  defendant  had  relumed  into*  the  ens* 

days  and  the  ^^^J  ^^  ^^^  sheriff  on  the  lOth,  for  the  purpose  of  vacating 

potting  in  of     the  bail-bond,  and  that  he  had  been  removed  by  habeas 
special  bail. 
And  if  he     corpus  to  the  King's  Bench  prison  in  discbarge  of  his  bail. 

h'^is  ^  t "  ^-'  ^^^  plainttffii,  however,  insisted  on  having  an  assignment 

titled  to  have  of  the  bail-bond, — which  was  thereupon  given  them,  wiib  • 

stand^as  a  se-  memorandum  in  the  margin  of  the  bail-bond,  stating  thft 

curity.  defendant's  surrender. 

ant  cannot,  l6th  January.     The  defendant  and  his  bail  were  served 

after  giving  a  y^\^  ^  ^|.j^  ^f  summons,  issued  against  them  at  the  suit  of 
bail-bond,  sar-  .  f     .«. 

render  within  the  plaintiffs,  as  assignees  of  the  sheriff. 

JndiTcha  ^e  o'f      ***^  JwMiary.     Special  bail  was  put  in  and  perfected. 

his  bail,  with-       2£d  January.    A  summons  was  served  on  the  plaintiffs 

and  perfecting   ^^  ^^^^  cause  why  alt  proceedings  on  the  bail-bond  should 

special  bail,      not  be  stayed.     Upon  the  hearing  of  such  summons,  tlie 

plaintiffs  contended,  that  the  bail-bond  ought  to  stand  as  a 

security,  for  that  they  had  lost  a  trial  by  reason  of  the  neglect 

to  put  in  special  bail  in  due  time.  On  the  part  of  the  bail  it 

was  contended,  that  the  plaintiffs  might  have  declared  de 

bene  esse  before  bail  put  in,  and  that  therefore  they  had  not 

lost  a  trial.     Patteson,  J.  ordered  that  alt  proceedings  on 

the  bail-bond  should  be  stayed,  on  payment  of  costs ;  the 

bail'-bond  to  stand  as  security.     An  application  was  made 

at  Chambers  to  set  aside  so  much  of  the  order  as  directed 

the  bond  to  stand  as  a  security ;  and  afterwards  a  further 

summons  was  taken  out  to  set  aside  that  part  of  the  order 
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which  related  to  the  payment  of  costs.     Both  summonses 
were  referred  to  the  Court,  upon  the  terms  of  the  defendant's      Hodgsok 
bail  paying  the  costs  which  had  been  incurred  by  the  plain.-   and  another 
tiffs.    A  rule  nisi  having  been  obtained  accordingly,  i^^^^ 

J.  Jervis  now  showed  case.  The  bail-bond  ought  to 
stand  as  a  security.  Whether  the  plaintiffs  can  be  said  to 
have  lost  a  trial,  depends  upon  the  question^  whether  they 
could  have  declared  de  bene  esse  before  special  bail  was 
put  in.  This  question  (which  arises  upon  Reg.  Gen#  M. 
3  W,  4,  I,  (a),)  has  been  raised  in  the  Court  of  E&chequeT, 
and  the  judges  of  that  Court  have  reserved  the  point,  in 
order  that  they  may  consult  with  the  judges  of  the  odier 
Courts.  IPatteson,  J.  The  judges  have  considered  this 
question,  and  are  of  opinion  that  the  plaintiff  may  declare 
de  bene  esse  before  special  bail  is  *^  put  in.''  We  have  deter- 
mined that  the  word  ''  perfected/'  in  the  rule,  means  "  put 
in."  You  might,  therefore,  have  declared  de  bene  esse  in 
this  case,  and  consequently  the  bail-bond  ought  not  to  stand 
as  a  security.] 

The  proceedings  on  the  bail-bond  were  perfectly  regular^ 
After  a  bail-bond  given,  the  defendant  cannot  surrender  in 
discharge  of  his  bail,  unless  the  condition  of  the  bond  has 
been  satisfied  by  putting  in  and  perfecting  special  baiU 
The  condition  is,  that  the  defendant  shall  put  in  special  bail 
within  eight  days  from  the  execution  of  the  writ  of  capias ; 
and  there  is  no  ground  whatever  for  saying,  that  the  defend- 
ant's returning  into  custody  within  the  eight  days  is  such  an 
equivalent  to  the  putting  iu  of  special  bail,  as  will  satisfy 
the  condition.  According  to  the  modern  practice,  the 
sheriff  may,  immediately  after  the  execution  of  the  writ,  be 
ruled  to  return  it  in  four  days.    [lAttledale,  J.    Can  the 

{a)  **  That  upon  all  writs  of  car  of  the  day  of  such  execution,  shall 

pias,  where  the  defendant  shall  not  be  at  liberty  to  declare  de  bene 

be  in  actual  custody,  the  plaintiff,  esse  in  cate  special  baU  thtdl  not 

at  the  expiration  of  eight  days  after  have  been  perfected  T  ante,  vol.  i. 

the  execution  of  the  writ,  inclusive  S9 1,  282. 
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sherifF  be  ruled  within  eight  days  ?     By  the  old  law  he 
could  not  be  ruled  until  the  return  day  of  the  writ.]     One 
and  another    of  the  officers  of  this  Court  has  stated  that  it  is  now  the 
.^'  practice  to  rule  the  sheriff  immediately.     Hie  form  of  the 

writ  of  capias,  in  the  schedule  (No.  4,)  to  the  Uniformity  of 
Process  Act,  contains  a  command  to  the  sheriff  to  return 
the  writ  immediately  after  the  execution  of  it.  Then  sup- 
posing the  sheriff  of  Middlesex  to  be  ruled  on  the  day  of 
the  execution  of  the  writ,  and  to  return  that  he  had  taken 
the  body  of  the  defendant,  and  had  obtained  a  bail-bond, 
could  the  defendant  afterwards  have  returned  into  the 
custody  of  the  sheriff  in  lieu  of  putting  in  special  bail, 
without  a  forfeiture  of  the  bail-bond  ?  It  is  submitted  that 
he  clearly  could  not.  The  plaintiff  might  in  such  case 
have  taken  an  assignment  of  the  bond  at  any  time  after  five 
days  from  the  execution  of  the  writ,  t.  e, ,  after  the  expira- 
tion of  the  four-day  rule.  Section  16  of  the  Uniformity  of 
Process  Act  {a)  enacts,  *'  that  all  such  proceedings  as 
are  mentioned  in  any  writ,  notice,  or  warning  issued  under 
this  act,  shall  and  may  be  had  and  taken  in  default  of  a 
defendant's  appearance  or  putting  in  special  bail,  as  the 
case  may  be."  The  third  warning  subscribed  to  the  writ 
of  capias,  according  to  the  form  given  in  schedule  No.  4, 
is  as  follows :  'Mf  a  defendant,  having  given  bail  on  the 
arrest,  shall  omit  to  put  in  special  bail  as  required,  the 
plaintiff  may  proceed  against  the  sheriff,  or  on  the  bail- 
bond."  The  act  obviously  contemplates  that  the  plaintiff 
shall  have  power  to  put  the  bond  in  suit,  unless  the  condi- 
tion of  it  be  strictly  performed.  Turner  v.  Brown{b)  will 
be  referred  to  contrsi ;  but  the  learned  judge  by  whom  that 
case  was  decided  has  since  observed,  that  his  attention 
was  not  fully  drawn  to  the  provisions  of  the  Uniformity  of 
Process  Act.  [Patteson,  J.  My  attention  certainly  was 
not  called  to  the  1 6th  section.]  Under  the  old  practice, 
the  defendant  could  not  surrender  in  discharge  of  his  bail, 

(a)  9  W.4,  c.  39.  (b)  2  Dowl.  P.C.  547. 
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dvring  the  five  days  grace  given  after  the  return  day.     As  1835. 

the  sheriff  is  now  bound  to  return  ihe  writ  immediately,  the  ^^v^^^ 

time  which  elapses  between  the  arrest  and  the  day   for  ai,a  another 

putting  in  special  bail,  is  analogous  to  the  day$  of  grace  ^' 
under  the  old  practice. 

Butt,  in  support  of  the  rule.  The  proceedings  on  the 
bail-bond  were  irreeular,  and  consequently  tlie  rule  must  be 
made  absolute,  with  costs  to  be  paid  hy  the  plaintiffs.  The 
defendant  returned  into  the  sheriff's  custody  withiu  the 
eight  days  mentioned  in  the  condition  of  the  bond.  By  the 
new  practice^  the  defendant  has  these  eight  days  for  putting 
in  bail,  and  the  eighth  day,  for  the  present  purpose,  may  be 
likened  to  the  return-day  of  the  writ  under  the  old  practice. 
Forroerly,  it  was  competent  for  a  defendant,  who  had  given 
a  bail-bond,  to  surrender  himself  to  the  sheriff  before  or  on 
the  return-day ;  upon  which,  the  bail-bond  might  have  been 
given  up  to  be  cancelled,  and  the  plaintiff  could  not  after- 
wards have  taken  an  assignment  of  it,  or  ruled  the  sheriff, 
or  maintained  an  action'  against  him  for  not  assigning  the 
bond.  Tidd's  Practice^  9th  edition,  226;  Jones  v.  Lan" 
deria).  In  Plimpton  v.  Howell(fi),  which  was  an  action  on 
a  bail-bond  against  the  bail,  the  principal  surrendered  him- 
self to  the  gaoler  of  the  county  gaol  before  12  o'clock  on 
the  first  day  of  Easter  term,  being  the  return-day  of  the 
writ, — which  surrender  was  not,  in  point  of  fact,  accepted 
by  the  under-sheriff,  who  lived  seventeen  miles  off,  until  the 
next  day,  by  a  letter  by  the  post : — This  was  held  to  dis- 
cbarge the  bail-bond,  and  the  proceedings  thereon  were  set 
aside  for  irregularity.  Since  the  alteration  in  the  practice, 
Patieson,  J.  has  decided  in  the  Bail  Court,  in  Turner  v. 
Brown  (c),  that  although  a  bail-bond  is  given,  a  render  may 
be  accepted  at  any  time  within  eight  days  from  the  arrest. 
[Pattesouj  J.  The  question  is  very  important,  and  I  do  not 

(a)  6  T.  R.  753.  (c)  2  Dowl.  P.  C.  547. 

(6)  10  Enst,  100. 
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1835.        wish  to  be  bound  by  that  decision.]    The  Uniformity  of 
2^"  Process  Act  contains  no  express  provision  on  the  present 

and  another  point,  and  therefore  it  is  important  to  look  at  the  old  prac* 
Mb£  ^^^^'  which  was  founded  on  good  sense  and  conveniencOi  and 
to  govern  the  present  practice  by  it^  so  far  as  it  is  consistent 
with  the  act  of  parliament.  It  will  be  perfectly  consistent 
with  the  statute,  to  hold,  that  as  a  surrender  of  the  person 
before  the  return-day  of  the  writ,  was  formerly  considered 
equivalent  to  putting  in  and  perfecting  bail,  so  as  to  prevent 
any  forfeiture  of  the  bail-bond,  so  under  the  present  prac- 
tice, where  a  bail-bond  is  given,  a  surrender  within  theeight 
days  shall  prevent  any  forfeiture  of  the  bond,  and  be  deemed 
a  satisfaction  of  the  condition.  This  will  be  a  plain  and 
reasonable  rule  of  practice ;  and  a  contrary  decision  will 
amount  to  this — that  when  a  bail-bond  is  given  upon  an 
arrest,  the  principal  cannot,  under  any  circumstances,  sur- 
render to  the  sheriff  within  the  eight  days,  so  as  to  dis- 
charge the  bail,  but  bail  above  must  in  all  cases  be  put 
in.  Now  this  would  be  an  inconvenient  practice;  for 
bail  who  enter  into  a  bond,  instead  of  at  once  obtaining  a 
surrender  of  the  defendant,  would  be  obliged  to  incur  the 
expense  of  putting  in  bail  above,  and  then  rendering  the 
principal.  The  only  effect  of  this  practice  would  be  to  in- 
crease the  expenses  to  the  bail  for  no  beneficial  object,  and 
without  in  any  degree  furthering  the  ends  of  justice.  The 
better  course  then  will  be  to  consider,  for  the  present  pur- 
pose, the  return  of  the  writ  of  capias  to  be  the  eighth  day 
after  the  execution  of  the  process, — and  this  has  hitherto 
been  the  understanding  in  the  profession. — Price's  Practice, 
158;  Chapman* s  Practice,  149. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term, 

Lord  Denman,  C,  J.,  delivered  the  judgment  of  the 
Court.  Befoj:e  the  passing  of  the  act  for  uniformity  of 
process,  a. defendant  who  had  given  a  bail-bond  might  ren- 
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der  in  discharge  of  his  bail  at  any  time  before  the  return-        183$. 
day  of  the  writ.     But  under  the  new  law,  writs  are  return-      ^^^^"^^^  ' 

,     .  .  .  .  .  HODGWW 

able  immediately  upon  their  execution,  and  sheriffs  may  im-  and  aDother 
mediately  be  ruled  to  return  them.  If  the  sheriff  had  been  |^^^ 
80  ruled  in  this  case,  he  must  have  made  a  return  accord- 
bg  to  the  fact  Here,  however,  the  sheriff  was  not  so 
raled;  and  the  question  is,  whether,  that  being  so,  the  de- 
fendant could  render  himself  in  discharge  of  his  bail  on  the 
eighth  day.  According  to  the  third  warning  to  the  defend- 
ant, required  by  the  statute  to  be  subscribed  to  the  writ, 
the  plaiutiff  may  proceed  on  the  bail-bond  if  the  defendant 
omits  to  put  in  special  bail  as  required,  that  is,  within  eight 
days  from  the  execution  of  the  writ ;  and  we  are  of  opinion 
tbft  if  special  bail  is  not  put  in,  the  plaintiff  may  notwith- 
ittnding  the  render,  proceed  on  the  bail-bond. 

LiTTLBDALE,  J. — As  the  sheriff  may  now  be  ruled  to 
return  the  writ  immediately,  it  would  be  productive  of  great 
inconvenience  if  the  defendant  were  allowed  to  surrender 
himself  in  discharge  of  his  bail  at  any  time  within  the 
eight  days. 

Rule  absolute,  for  staying  the  proceedings  on  the 
bail-bond,  upon  payment  of  costs  by  the  bail. 
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evidence,  find 
a  cttitomafy 
right  in  all  the 
inhabitant 
occupiera  of 
land  within  a 


Blbwett  v.  Trbgonnino. 

A  jary  cannot,  ThE  declaration  and  the  10th  plea  in  this  case  are  sUted 
framiheiome         ^         ^^. 
-        -  •     ante,  p.  234. 

2d  plea:  Prescription  in  a  que  estate  under  George  Sim" 

mons,  the  defendant's  landlord,  in  respect  of  a  messuage  and 

land  in  the  parish  of  St.  Erme,  for  a  right  to  take  sand  in 

district,  and  a  the  locus  in  quo. 

nght7othe  ^^^  plea:   A  non-existing   grant  before  the  restraining 

same  subject-    statute  of  13  Eliz.  c.  11,  s.  3,  to  wit,  10th  April,  1570,  by 
matter,  in  re-      ,  ,     ,  _  _,  ...  /.    • 

spectofa  par-  the  dean  and  chapter  of  Exeter,  then  being  owners  of  the 

witli'**^  th"^*    '^^"^  ^"  ^"°»  ^^  ^^^  jRic/iard  Bevil,  who  was  then  seised  in 
district.  fee  of  the  messuage  and  land. 

in  point  of'  ^^^  P'^*  •  ^  non-existing  grant  from  King  Henry  3,  to  wit, 

law,  a  pre-       ist  June,  1260,  then  being  seised  jure  coronae(a),  to  John 
de  IVewaters. 

7th  plea:  A  similar  grant  to  all  the  inhabitants  of  Corn- 
wall, occupying  messuages  and  lands  there. 

8th  plea:  A  similar  grant  to  the  inhabitant  occupiers  of 
lands  &c.  in  the  parish  of  St.  Erme. 

gth  plea:  A  non-existing  grant  by  Richard  Earl  of  Com^ 
wall,  to  the  inhabitants  of  Cornwall,  occupying  messuages 
or  lands  there. 


scriptive  and 
a  customary 
right  to  the 
same  subject- 
matter,  may 
exist  in  re- 
spect of  the 
same  land,  if 
each  be  proved 
by  proper 
evidence  ap- 
plicable to 
each :    Qu4tre, 
Enjoyment 
of  a  profit-a- 
prenaer  by 
the  owners 


(a)  The  earidom  of  Cornwall 
was  in  Richard,  King  of  the  Ro- 
mans, and  his  second,  but  eldest 


and  occupiers 
of  a  particular  surviving,  son  Edmund,  from  1931 
estate,  during  to  1298,  (see  the  table  of  succes- 
living  memory,  gjon  of  the  earls  and  dukes  of 
Cornwall,  Mann.  Exch.  Prac.  Sd 
ed.  Appendix,  S92,)  but  this  day 
(1  June,  1S60)  being  laid  under  a 


videlicet,  would  admit  evidence  of 
an  actual  or  presumed  grant  in  an 
eariier  part  of  the  reign  of  Hat,  3. 
The  traverse  of  the  grant  admits 
that  the  alleged  grantor  was  seised 
at  some  time  while  the  alleged 
grantee  was  seised,  but  t>eyond 
this  it  leaves  the  time  at  large. 


without  anv 
evidence  of 
user  or  non- 
user  at  any 
antecedent 
period,  is  evidence  of  a  prescriptive  right,  but  will  not  support  a  plea  of  a  lost  grant 

In  order  to  support  such  plea  of  a  lost  grant,  some  evidence  tending  to  point  the 
Dser,  as  regards  its  commencement,  to  the  period  of  the  supposed  grant,  must  be  given. 

Where  an  adverse  witness,  upon  his  cross-examinotinn,  voluntarily  gives  evidence 
which  would  have  been  inadmissible  as  evidence  in  chief,  and  the  counsel  cross-exa- 
mining does  not  object  to  such  evidence  being  admitted  or  retained  upon  the  judge's 
notes,  the  opposite  counsel  has  a  right  to  re-examine  as  to  that  evidence. 
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The  replication  traversed  the  prescription  and  the  seve* 

ml  grants.  _ 

Blewett 

At  the  trial  before  Williams,  B.,  at  the  Cornwall  spring  v. 

assizes,  1834,  the  plaintiflF  called  witnesses  who  proved  the  .  TftEoo»»i»ii. 
taking  of  sand  by  the  defendant  from  the  locus  in  quoy-r 
which  was  a  sandy  hillock,  called  Geare-right.  Upon  cross- 
examination,  these  witnesses  were  asked  whether  the  in- 
habitants of  the  neighbouring  parishes  had  not  always, 
within  their  memory,  been  accustomed  to  take  sand  from 
the  Geare-right;  and.  one  of  them  who  answered  in  the 
affirmative,  added,  that  sand  was  more  often  taken  from 
Jenkyns*S'right, — which  was  an  adjoining  hillock,  not  then 
separated  from  the  Geare-right.  Upon  his  re-examination, 
the  witness  was  asked  whether  Jenkyns's-right,  and  also  Sir 
Richard  Vyvyan's-right,  (another  adjoining  hillock,)  had  not 
been  stopped  up  by  the  owners,  and  the  sanders  prevented 
from  coming  upon  them  to  take  sand.  This  question  was 
objected  to  on  the  part  of  the  defendant;  but  the  learned 
judge  held  that  the  generality  of  the  evidence  given  in  cross* 
examination,  made  it  open  to  the  plaintiff  to  put  these 
questions.  The  questions  were  put,  and  answered  in  the 
affirmative. 

The  evidence  for  the  defendant  consisted  of  the  testi- 
mony of  aged  witnesses,  who  proved  that  the  owners  of  the 
estate  now  occupied  by  the  defendant  had,  as  long  as  they 
remembered,  been  accustomed  to  take  sand  from  the  locus 
in  quo  for  the  purpose  of  manuring  their  land;  and.  the 
same  witnesses  also  proved,  that  the  inhabitant  occupiers  of 
land  in  St.  Erme^  and  5  or  6  neighbouring  parishes,  had  also 
been  accustomed  to  take  sand  from  the  same  place;  and 
most  of  them  being  askdU  by  the  learned  judge  whether 
they  knew  of  any  particular  farmer  living  on  any  particular 
farm^  claiming  more  right  than  the  other  people  generally, 
answered  in  the  negative.  The  learned  judge,  in  summing 
.np  the  evidence,  told  the  jury  that  there  was  no  evidence 
-applicable  to  the  pleas  of  lost  grants,  for  that  there  was 
nothing  tending  to  point  the  usage  to  any  particular  grant; 
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18S5.        that  the  evidence  bore  only  upon  the  ^  plea^  in  which  the 

^"^^^^       prescriptive  right  was  claimed,  and  the  10th,  in  which  the 

V.  customary  right  was  claimed;  that  m  order  to  establish  tbe 

Tbiqohvimo.  ^IjjJ^j  jjy  pregcripdon,  in  respect  of  the  farm  occupied  by 

the  defendant,  it  should  be  shewn  that  the  particular  farm 

was  more  favoured  than  the  rest ;  that  the  owners  of  it 

had  possessed  peculiar  rights:  and  he  observed,  that  the 

farm  did  not  stand  out  differently  from  the  rest,  but  that 

'every  farm  in  the  same  and   adjoining  parishes  claimed 

and  enjoyed  an  equal  right  with  it,  and  that  it  appeared 

to  him  that  the  evidence  did  not  shew  that  there  was  any 

^g^  ^f  preference  to  the  defendant's  particular  farm;  and 

his  lordship  left  the  question,  as  to  the  alleged  custom,  to 

the  jury,  as  a  simple  question  of  fact. 

The  foreman  said  that  the  jury  found  for  the  defendant 
upon  the  'id  and  10th  pleas.  His  lordship  explained  the  8d 
plea,  and  asked  the  jury  whether  they  found  any  right  in  the 
particular  farm  of  the  defendant,  beyond  the  general  custom. 
The  jury  answered,  that  they  thought  that  the  particular 
firm  had  no  right  independent  of  the  custom^  but  only  in 
common  with  all  the  other  farmers  and  parishes. 

The  verdict  was  entered  for  the  defendant  on  the  lOth 
plea  only,  and  for  the  plaintiff  upon  the  other  pleas. 

Coleridge,  Serjt.,  in  the  following  term,  obtained  a  rule 
nisi  for  a  new  trial,  in  case  the  Court  should  set  aside  the 
verdict  upon  the  10th  plea.  That  verdict  having  been  set 
aside  (a). 

Sir  W.  Follett  shewed  cause  against  the  rule  for  a  neUr 
trial.  This  rule  was  obtained  on  the  ground  of  the  recep- 
tion of  improper  evidence  anfl  of  misdirection  with  re* 
spect  to  the  plea  of  prescription  and  the  pleas  of  non- 
existing  grants, 
tint  point:  The  evidence  as  to  the  stopping  up  the  access  to  /en- 

dence  properly  *y*'*  *"d  Sir  R.  VyvyarCs  rights  was  properly  received,  after 
received.  the  evidence  which  the  witness  had  given  upon  his  cross* 

(a)  Ante^  234. 
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eiamioatioD.     Besides,  as  the  jury  have  found  in  favour  of        1835. 

the  right  claimedi  there  can  be  no  ground  for  objecting      ^'^*^ 

dlewett 
DOW  to  the  evidence  having  been  received.  o. 

The  eflFect  of  the  direction  of  the  learned  judge  was  this,  TRioo»wiifa. 
that  the  jury  were  to  consider  whether  the  owners  of  the  Miid^reai'on. 
particular  farm  had  enjoyed  any  right  independently  of  the 
general  custom.  This  was  a  correct  direction.  It  appeared 
that  the  sanders  went  to  take  the  sand,  not  under  any  claim 
in  respect  of  a  particular  estate,  but  merely  as  occupiers  of 
lands  til  the  county  of  Cornwall.  The  whole  of  the  evi- 
dence went  to  establish  a  general  right,  by  usage,  in  all  the 
inhabitant  occupiers  of  lands  in  the  county  of  Cornwall. 
Could  this  be  said  to  be  evidence  of  a  grant  to  the  owner 
of  any  or  each  particular  messuage  i  Yet  a  prescription 
nuat  have  its  origin  in  a  grant.  The  learned  judge  was 
right  in  intimating  an  opinion  that  the  evidence  did  not 
support  a  claim  by  prescription.  This  is  an  attempt  to  turn 
a  bad  custom  into  a  good  prescription. 

The  pleas  of  non-existing  grants  were  not  supported  by  Third  point : 
the  evidence  of  usage   from   all  time  of  living  memory,  jg^^f^/* 
The  evidence  given,  if  it  applied  to  any  other  plea  than  the 
plea  of  the  custom,  applied  to  the  plea  of  prescription. 
There  was  nothing  to  point  the  usage  to  the  particular 
times  at  which  the  several  supposed  non*existing  grants  . 
were  alleged  to  have  been  made;  Livett  v.  Wilson  {a). 

Crowder  and  Butt,  contr4.  Upon  the  cross-examination  First  poiDt. 
of  the  witness,  he  volunteered  z  statement  as  to  the  taking 
sand  from  Jenkyns^s  right.  [Lord  Denman,  C.  J.  But  if  it 
appears  in  any  way  in  the  judge's  notes  that  the  witness 
gave  evidence  as  to  Jenkyus*s  right,  has  not  the  plaintiff  a 
right  to  explain  that  evidence?]  The  plaintiff  went  fur* 
ther,  for  in  his  re-examination  he  inquired  about  Sir  12. 
Vyvyan's  rights,  which  had  not  been  before  alluded  to  by 
the  witness.     The  only  question  was,  whether  the  defend- 

(c)  S  Biogh.115;  10  B.  Moore,  439.    And  see  Lopex  v.  Andrew,  3 
If  aaa.  k  Ryl  329,  n. 
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ant  was  entitled  to  take  sand  on  the  Geare-right.  [Lord 
Denman,  C.  J.  Of  that  there  can  be  no  doubt.  The  ques- 
I,.  tion  is, — what  was  your  mode  of  proof?     You  may  have 

Tbeoomhiiio.  asked  questions  as  to  other  rights,  with  a  view  to  establish 
your  claim  in  respect  of  the  Geare-right]  Nothing'was 
said  in  cross-examination  about  Sir  R.  Vyvyan's  right 
[Williams,  J.  I  feel  satisfied  that  there  was  a  crot^examna- 
tion  as  to  Jtnkynss  right  My  note  is»  that  I  said,  "  As 
your  cross- examination  has  been  general,  I  think  that  the 
plaintiff  may  inquire  as  to  other  rights.'*  Patieson,  J.  **  Ge- 
neral" may  mean  general  as  to  persons  or  as  to  places. 
If  the  cross-examination  was  general  as  to  persons  only, 
then  the  evidence  was  not  admissible.]  The  witness  was 
adverse  to  the  defendant,  and  being  asked,  on  cross-exami- 
nation, whether  he  went  to  Geare's  right,  he  answered 
"  yes ;  but  I  went  to  Jenkyns's  more,  five  to  one."  [Pat" 
teson,  J.  Certainly  I  do  not  think  that  an  adverse  witness 
can  be  allowed,  by  making  a  statement  of  that  sort,  to  let 
in  evidence  for  his  own  party,  on  re-examination;  but  it 
should  have  been  made  to  appear  on  the  judge's  notes, 
how  this  was.  Lord  Denman,  C.  J.  You  should  have  ob- 
jected, at  the  time,  to  the  reception  of  the  statement  as 
evidence.] 

Second  point  There  was  abundant  evidence  of  a  taking  of  sand  by  the 
owners  of  the  particular  estate  which  the  defendant  now 
occupies,  from  as  far  back  as  the  memory  of  the  oldest 
inhabitants  of  the  neighbourhood  could  carry  them.  This 
was  evidence  of  a  prescriptive  right  To  support  the* 2d 
plea,  it  was  not  necessary  to  shew  that  the  right  had  been 
enjoyed  by  the  owners  of  the  particular  farm  in  exclusion  of 
others:  that  they  enjoyed  **  peculiar  rights"  or  any  ''  right 
of  preference,"  or  that  the  particular  farm  was  ''  more 
favoured"  than  the  rest  That  other  occupiers  of  lands  in 
St  Erme  and  the  neighbouring  parishes  took  sand  by  vir- 
tue of  a  supposed  custom,  was  no  answer,  under  the  plea 
of  prescription,  to  the  evidence  of  a  taking  by  the  owners 
of  the  defendant's  farm.     [Patteson,  J.   The  evidence  of 
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costom  was  your's,  not  your  adversary'^.    The  difficulty        1835. 
arises  from  your  baviug  a  plea  of  custom  and  a  plea  of  pre-  . 

cription.    The  jury  could  not  help  considering  the  evi-  v. 

dence  of  custom.  UtUedale,  J.  The  jury  could  not  have  Teeoowiiino. 
found  both  the  custom  and  the  prescription.  The  custom 
stated  in  the  10th  plea,  is  a  custom  applicable  to  land,  not 
to  persons*]  There  was  evidence  applicable  to  both  pleas, 
and  it  should  at  least  have  been  left  to  the  jury  to  say  whe- 
ther either  plea,  and  if  so,  which  was  supported ;  whereas 
they  were  in  effect  told  that  the  evidence  supported  the 
plea  of  custom  only.  [Littledale,  J.  Upon  consideration, 
I  think  there  is  some  little  doubt  of  the  correctness  of 
what  I  said  just  now--*that  the  jury  could  not  find  both 
the  custom  and  prescription.  Patieson,  J.  It  is  possible 
that  there  may  be  a  right  by  custom  and  a  right  by  pre- 
scription. In  the  case  of  a  prescriptive  right  of  way,  if  the 
owner  of  the  soil  dedicates  it  to  the  public  as  a  road,  he  does 
not  destroy  the  prescriptive  right  of  the  individual,  so  that 
by  going  before  magistrates  and  getting  the  way  stopped, 
he  could  get  rid  of  the  private  right.] 

The  learned  judge  was  wrong  in  saying  that  there  was  Third  point. 
no  evidence  applicable  to  any  other  pleas  than  the  2d  and 
10th.  The  evidence  was  applicable  to  the  pleas  of  lost 
grants,  as  fully  as  to  the  general  plea  of  prescription. 
That  which  is  evidence  under  one  is  evidence  under  the 
others.  The  seisin  of  the  grantor  and  of  the  grantee  of  their 
respective  estates,  is  admitted  by  the  traverse  of  the  grant; 
Cmoluhaw  v.  Cheslyn^a)^  Stott  v.  Slott{b);  and  the  sub- 
sequent usage  is  evidence  of  the  grant.  [Patleson,  J.  Was 
there  any  evidence  as  to  when  the  usage  commenced?] 
None.  [Littledale,  J.  1  apprehend  that  before  Lord  Ten- 
terden's  Act,  as  to  20,  30,  -10,  and  60  years'  usage,  the 
doctrine  about  presuming  modern  grants  from  long  user, 
was  beginning  to  lose  ground  (c).  Lord  Denman,  C.  J«  I 
remember  Lord  Tenierden,  before  he  was  on  the  bench, 

(a)  1  Crompt.  &  Jerv.  48.  (c)  Vide  Lopex  v.  Andrew,  3 

(b)  16  EMt,  S4S.  Mann.  &  R^l.  3^9,  n. 
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1895.        saying  to  me,  that  he  thought  it  a  very  stroog  thing  to  require 

^^^^      a  jury  to  aay  upon  their  oaths,  that  a  lost  grant,— of  which 

9.  there  is  not  the  slightest  evidence^ — had  been  made.]  These 

TAEoojijiian.  pj^^  jjgy^  ^^^^  constantly  used  in  cases  of  this  sort,  down 

to  the  present  time.     In  Liveti  v.  Wilson,  cited  contri, 

there  were  peculiar  circumstances  which  took  the  case  out 

of  the  ordinary  rule. 

First  point.  Lord  Dsnman,  C.  J. — It  is  quite  clear,  upon  looking 

at  the  report  of  the  evidence,  that  upon  the  cross-examina- 
tion it  came  out  that  sand  used  to  be  taken  from  other 
rights  than  the  Geare-right.  It  is  said  that  this  came  out 
not  in  answer  to  a  question ;  still,  as  the  defendant's  coun- 
sel did  not  object  to  the  evidence  being  retained  upon  the 
judge's  notes,  I  think  that  the  plaintiff's  counsel  were  enti- 
tled to  re-examine  as  to  those  rights. 

Second  poinL       The  second  objection  is,  that  the  learned  judge  misdi- 

valtO  ^  ^*  rected  the  jury  in  saying,  that  under  the  plea  of  prescription 
it  should  appear  that  the  owners  of  the  defendant's  farm 
had  enjoyed  peculiar  favour.  If  what  the  learned  judge 
said  was  said  only  as  a  test,  by  which  the  jury  were  to 
determine  which  of  the  two  pleas  was  supported  by  the 
evidence,  then  I  think  he  was  right,  unless  the  defendant 
could  in  point  of  law  have  both  a  customary  and  a  prescrip- 
tive right  attached  to  his  land.  We  will  consider  further 
of  this  question. 

Third  point«  Then  it  is  objected  that  the  judge  misdirected  the  jury, 
in  telling  them  that  there  was  no  evidence  to  support  the 
pleas  of  lost  grants.  The  evidence  was  equally  applicable 
to  all  those  pleas  as  to  any  one,  and  this  consideration  alone 
seems  really  sufficient  to  make  an  end  of  the  question. 

Second  point.  LiTTLEDALB,  J. — I  am  entirely  of  the  same  opinion  with 
regard  to  the  question,  whether  evidence  was  improperly 
received.  The  defendant's  counsel  should  have  prevented 
the  evidence  from  getting  on  the  judge's  notes,  if  it  was 
volunteered  by  the  witness. 
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With  regard  to  the  supposed  misdirectiony  in  putting  it 
to  the  jury  whether  the  owner  of  the  defendant's  farm  was      b^^jteit 
more  favoured  than  others,  I  do  not  apprehend  that  the  v- 

Judge  meant  to  say  that  this  was  necessary  ni  order  to  prove 
a  prescriptive  right,  but  that  what  he  said  was  merely  a 
remark  directing  the  jury  to  consider  whether  the  evidence 
proved  a  custom  or  a  prescriptive  right  conferred  upon  the 
particular  farm. 

With  regard  to  the  objection  in  relation  to  the  pleas  of  Third  pdbt' 
lost  grants,  there  is  this  general  answer, — that  where  user 
is  proved,  and  it  is  not  shewn  that  there  ever  was  a  time 
when  the  user  did  not  exist,  the  jury  are  bound  to  find  « 
fftfcripiiott.  If  they  are  bound  to  find  a  prescription,  they 
have  no  righi  to  find  a  lost  grant  since  time  of  memory^ 
unless  an  actual  grant  be  shewn,  or  unless  something  be 
proved,  which  affords  a  probable  ground  for  supposing  that 
a  grant  was  made  at  the  time  laid.  You  must  have  some 
evidence  applicable  to  the  particular  grant,  as  stated  in  the 
plea.     Therefore  the  judge  was  right  in  his  direction. 

The  same  argument  would  apply  to  the  10th  plea.  You 
cannot  by  the  same  evidence  shew  a  custom  existing  from 
all  time,  and  also  a  lost  grant. 

I  am  not  prepared  to  say,  whether  the  custom  and  pre- 
scriptive rights  in  respect  of  the  same  land  eau  co*«xist. 

Patteson,  J. — The  first  objection  is,  that  evidence  was  First  point 
improperly  admitted.  In  the  declaration,  no  name  is  given 
to  the  close  :  therefore  there  was  nothing  to  call  the  atten- 
tion of  tlie  judge  to  the  name  of  the  close,  and  wlien  the 
witnesses  spoke  of  Geare^right,  he  may  have  thought  they 
meant  some  extensive  tract,  and  not  the  close  in  question* 
If  it  bad  merely  appeared  in  cross-examination,  that  other 
persons  than  the  defendant  had  exercised  a  right  in  the 
same  close,  1  should  have  said  that  the  plaintiff's  counsel 
was  not  entitled  to  re*examine  as  tb  a  right  in  other  p/mes^ 
But  here  it  appears  that  Jtitkiftiss  righi  Was  introduced 
in  evidence  in  cross-examination.  If  this  was  introduced 
voluntarily  by  an  adverse  witness,  it  should  have  beien  ok 
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1835.        jected  to  and  expunged  from  the  judge's  notes;  for  certaioly 


the  witness  had  no  right,  jn  this  way,  to.  let  m  evidence  not 
V,  admissible  m  cluef.      But  no   objection  was  made:  the 

Tbegokkiko.  defendant  has  admitted  this  evidence  by  allowing  it  to 
stand  in  the  judge's^ notes,  and  therefore  I  think  that  the 
plaintiff  might  re-examine  as  to  it.  The  evidence  was  let 
in  by  the  act  of  the  defendant  himself,  and  not  by  the  fault 
ofthejudgc. 
Third  point.  I  think  all  the  pleas  of  non-existing  grants  completely 

out  of  the  question.  The  evidence,  if  it  proved  any  private 
right  in  respect  of  the  farm  of  the  defendant,  shews  a  pre- 
scriptive right.  The  usage  was  not  evidence  of  a  lost 
grant,  because  you  cannot  apply  it  to  any  particular  time. 
Jn  support  of  a  plea  of  a  lost  grant,  you  ought  to  shew  a 
grant,  or  give  some  evidence  to  shew  that  the  usage  proba- 
bly arose  about  the  time  at  which  the  grant  is  said  to  have 
been  made.  There  was -no  evidence  here  from  which  the 
jury  could  say  that  the  usage  was  by  virtue  of  a  grant  by 
any  of  the  persons  named  in  the  pleas.  The  reason  that 
usage  for  a  long  time,  of  which  no  origin  is  shewn,  sup- 
ports a  prescription,  is  that  no  particular  time  is  fixed 
when  the  usage  commenced. 

The  direction  of  the  judge  was  in  effect,  that  the  jury 
should  say  whether  the  evidence  given  was  evidence  of  a 
general  custom  or  of  a  prescription.  We  are  not  to  look 
at  the  individual  words  of  a  judge,  but  at  the -general  effect 
of  his  direction. 
Stoond  point  Upon  the  other  point  we  entertain  some  doubt.  No 
case'  as  to  whether  a  prescriptive  right  in  respect  of  a  parti- 
cular farm  may  exist  together  with  a  public  right,  has  been 
brought  before  us.  >  We  wish  to  consider  further  of  this 
question. 

Williams,  J. — I  am  glad  that  the  Court  takes  time  to 
consider  that  point,  which  is  a  very  important  one. 

At  the  trial  I  was  put  in  great  doubt  by  these  two  plead. 
1  certainly  put  it  to- the-  jury,  that  in  order  to  support  the 
plea  of  prescription,  it  must  be  shewn  that  the  right  attached 
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to  the  particular  (enemetU,  and  that  a  general  sweeping  claim        1835. . 
made  by  all  the  inkabUant-occupiers  of  lands  in.  all  the  sur-      2^"^^ 
rounding  parishes  would  not  support  it  v. 

With  regard  to  the  pleas  of  lost  grants,  it  seems  sufficient  TaEaonjiwOv 
to  say,  that  there  was  nothing  to  apply  the  evidence  to  one 
of  them  more  than  another*.    How  can  you  say  that  it  is 
any  evidence  at  all  of  a  particular  grant,  when  it  is  appli- 
cable equally  to  all? 

Cur,  adv»  vult^ 

On  a  subsequent  day  in  the  term,  Lord  Denman,  C.  J., 
delivered  judgment  upon  the  point  reserved,  as  follows : 

This  case,  when  last  argued,  we  considered  to  be  in  the 
same  position  as  if  there  had  been  only  two  pleas  of  justi- 
fication, one  under  a  prescription  to  take  sand  upon  the 
plaintiff's  close,  the  other  under  a  custom;  and  as  if  my 
learned  brother,  who  tried  the  cause,  had  told  the  jury  that 
they  were  to  consider  which^  if  either,  of  these  pleas  was 
proved,  for  that  they  could  not  find  both  in  the  affirmative. 
We  desired  time  to  consider  whether  this  proposition  of 
law  was  correct,  but  upon  reflection  it  appears^  to  us  that 
this  was  not  the  question,  but  that  the  ruling  must  be  taken 
with  this  qualification,  viz.  that  they  could  not  find  both 
these  things  upon  the  particular  evidence  laid  before  them, 
but  must  decide  which  of  the  two  they  thought  it  proved. 
Whether  a  prescriptive  and  a  customary  right  to  the  same 
privileges  can  by  possibility  exist  in  respect  of  the  same 
land,  if  each  be  distinctly  proved  by  proper  evidence,  ap- 
plicable to  each,  is  an  abstract  question  which  we  need 
not  determine.  On  looking  back  to  the  statement  made  at 
the  time  of  moving  for  a  new  trial,  we  find  reason  to  doubt 
whether  the  learned  judge  did  so  submit  it  to  ihe  jury;  for 
he  was  ready  to  receive  their  verdict  on  the  2d  plea,  affirm- 
ing the  prescriptive  right,  if  they  had  chosen  to  persevere 
in  it.  But  the  ruling,  if  it  had  been  in  those  terms,  must 
be  taken  with  reference  to  the  fact,  that  the  same  evidence 
was  offered  in  support  of  both  the  issues.  It  was  evidence 
of  enjoyment  only,  by  which  the  party  pleadinjp  his  right 
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ldS5*        undertook  to  prove  it.     But  it  would  be  inconsistent  with. 
^'^'^'^^      common  sense  to  say,  that  the  very  same  facts  couid  prove 
y^  two  rights  of  a  completely  different  nature,  such  as  a  right. 

Tatoovmxc.  of  taking  sand  by  prescription  in  himself  and  his  ancestors 
alone>  in  respect  of  particular  lands,  and  in  himself  in  com- 
mon with  his  brother  farmers  in  respect  of  all  lands  in  the 
parish,  in  respect  of  which  the  prescription  is  claimed,  aud 
aha  to  himseff  and  all  the  inliabUanti  of  the  county.  It 
was  manifestiy  necessary  that  the  jury  should  make  that 
election  among  inconsistent  rights,  which  the  evidence 
should  appear  to  them  to  establish.  We  think,  therefore, 
that  the  question  was  properly  submitted  and  the  direction 
right. 

Rule  discharged* 


Clay  v.  Stefiibnsok  and  others. 

Under  1  H^.4»  iV  Rule  bad  been  obtained  in  this  case,  calling  on  the  de* 

Cuurts  there     fendants  to  shew  cause  why  a  commission  should  not  be 

nnined  may  igcued  for  the  examination,  upon  interrogatories,  of  certain 
order  a  com-  ft       .         •       .•  .  ...  ^    . 

ini»sinii  to        Witnesses  at  Hamburgh,  directed   to  the  judges  of  the 

issue  fur  the  q^  ^  ^f  Commerce  at  Hamburgh;  and  why,  in  such 
of  witnesses  commission,  the  usual  clause,  rendering  the  commissioners* 
]ing^iheu'ntal  ^^*  neccssary,  should  not  be  omitted;  or  otherwise,  why  the 

elauMC  requir-   commissioners  to  be  named  in  the  said  commission  should 

ing  tke  cout'  .^  i   •      .1    •  •         ^ 

mutiontn  to     oot,  if  necessary,  and  in  tbeir  capacity  of  commissioners 

take  an  oath  a$  appointed  by  this  Court,  and  in  the  name  of  this  Court,  be 

such,  where  ^^  ,      ,      ^  ,  ,  .  ,   ^  ^  ^ 

is  bhewn  that    authorized  to  apply  to  the  said  Court  of  Commerce,  or 

such  omission 

is  requisite  for  the  purpose  of  rendering  tho  commission  eflTertuMl. 

Where  therefore  it  oppeared  that  witnesses  residing  at  Hamburgh,  whose  testimony 
was  necessary  to  the  case  of  a  plaintiff  suing  in  this  Court,  refused  to  give  evidence 
voluntarily  befort  ordinary  commissioners,  and  by  the  law  of  Hamburgh  could  not  in 
any  manner  be  compelled  to  do  so,  and  that  the  judges  of  the  Court  of  Commerce  there 
would  have  power  to  compel  the  attendance  and  examination  of  witnesses  upon  oalh, 
under  a  commission  directed  to  them  by  this  Court,  and  would  be  willing  to  render  it 
effectual,  provided  they  were  not  called  upon  to  take  any  special  oath  as  commissioners, 
this  Court  ordered  a  conunission  to  be  directed  to  them,  omitting  the  clause  requiring 
the  usual  oath. 

The  Court  refused  to  make  any  special  order  respecting  the  costs  of  a  rule  for  such  a 
commission,  leaviog  them  to  be  cosu  in  the  ^anse. 
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Other  proper  tribunal  at  Hamburgh,  to  reoder  the  said  18S5. 
commission  effectual,  by  compelling  the  attendance  of  wit-  q^^^ 
nessesj  and  obliging  them  to  be  examined  upon  oath ;  and  v. 

also  why,  if  necessary,  a  clause,  authorizing  such  applica-  and'otbeisr 
tion,  should  not  be  inserted  in  the  said  commission. 
These  facts  appeared  upon  the  affidavits: 
The  action  was  brought  for  5£1/.  The  cause  was  at 
issue,  but  could  not  be  tried  owing  to  the  absence,  in 
Hamburgh,  of  several  witnesses  whose  evidence  was  neces* 
sary  to  the  plaintiff's  case,  and  who  had  refused  to  come 
over  to  this  country  and  give  their  testimony.  A  commia* 
sion  had  issued  out  of  this  Court,  directed  to  certain  indi« 
viduals  at  Hamburgh,  who  having  taken  the  necessary  oath, 
sDmmoned  the  witnesses  to  come  before  them,  and  give 
their  evidence.  The  witnesses  refused  to  comply ;  and  by 
the  law  at  Hamburgh  they  could  not  be  compelled  to  at« 
tend  and  give  evidence  before  any  private  individuals. 
The  commissioners  (supported  by  a  note  from  Mr.  Can^ 
ning,  the  British  consul-general  residing  at  Hamburgh)  pe- 
titioned the  Senate  of  Hamburgh  to  lend  its  aid  for  the 
purpose  of  compelling  the  parties  to  appear  before  the 
commissioners,  and  give  evidence;  but  the  Senate  refused 
to  do  so.  The  parties  still  persisting  in  their  refusal  to 
give  evidence  voluntarily,  the  commissioners  next  petitioned 
the  Court  of  Commerce  (0)  at  Hamburgh  to  lend  its  assist^ 
ance,  and  enable  them  to  enforce  the  attendance  of  the 
witnesses;  but  that  Court  decided  that  the  petitioners* 
request  could  not  be  complied  with.  The  commission 
was  in  consequence  returned  to  this  country  unexecuted. 
The  Senate  and  the  Court  of  Commerce  (or  one  of  its 
members)  alone  have  power  to  compel  the  attendance  of 
witnesses,  and  cannot  depute  that  power  to  others.  If  the 
(x)urt  of  K.  B»  were,  by  a  clause  in  the  commission,  to  au- 
thorize  the  commissioners  to  apply  in  the  name  of  the  Court 
of  K.  B.  to  the  C!ourt  of  Commerce,  or  were,  by  a  letter 
or  by  rule  of  the  Court,  to  state  their  desire  to  have  the 
witnesses  examined  under  the  authority  of  such  Court  of 
(a)  Handelsgericbt. 


Clay 
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CDmniercei  by  or  io  the  presence  of  the  commissioners  ap- 
pointed, leaving  it  to  such  Court  to  proceed  conformably 
to  its  own  practice,  and  to  the  said  commissioners  to  do 
Stephenson  whatever  they  could  for  assimilating  the  forms  as  much  as 
possible  to  those  required  by  the  laws  of  England,  the 
Court  of  Commerce  would  in  such  case, — considering  the 
persons  so  appointed  to  be  the  commissioners  of  a  foreign 
Court, — be  willing  to  afford  every  assistance  which  it  might 
consider  itself  authorized  to  give,  and  would  allow  the 
commissioners  to  be  present  to  watch  the  proceedings,  and 
to.  put  the  questions  to  the  witnesses  and  to  sign  the  ex- 
aminations, and  in  fact  to  allow  them  to  do  whatever  the 
witnesses  could  be  compelled  to  suffer  them  to  do.  But  the 
Court  would  have  no  power  to  compel  the  witnesses  to  be 
put  to  an  oath  by  others  than  by  a  judge,  and  it  could  not 
leave  the  performance  of  its  official  duties  to  others.  Un- 
less therefore  the  Court  of  King's  Bench  could  allow  the 
witnesses  to  be  sworn  and  examined  by  a  deputed  member 
or  deputed  members  of  the  Court  of  Commerce,  (who, 
however,  would  never  submit  to  take  a  special  oath), 
though  in  the  presence  of  the  commissioners,  the  execution 
of  the  commission  would  only  be  practicable  where  the 
witnesses  consent  to  appear  and  give  evidence ;  or,  if  this 
Court  would  direct  a  commissiofif  for  the  examination  of 
witnesses,  to  the  Court  of  Commerce  of  Hamburgh,  omit- 
ting the  clause  calling  on  them  to  take  the  usual  oath  as 
commissioners,  the  Court  of  Commerce  would  execute  the 
commission. 

Upon  the  application  for  the  rule  nisi  in  this  case,  it  was 
admitted  by  Campbell,  A.  6.,  that  though  it  was  the  prac- 
tice of  some  foreign  Courts  to  write  letters  to  other  judica- 
tures, requesting  them  to  take  the  examinations  of  witnesses 
within  the  jurisdiction  of  such  other  judicatures,  yet  such 
a  course  (a)  could  not  be  pursued  by  this  Court. 

Wightman  now  shewed  cause.    This  is  an  application 

(a)  This  coarse  however  seems  writ  to  the  bishop  to  cerdfj  has* 
10  be  somewhat  analogous  to  the      tardy,  espousals,  profession,  &c. 
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of  great  novelty.     [Campbell,  A.  G.,  coiitrd.   All  that  is 

asked  is,  that  the  commission  may  issue  without  the  clause 

...  ,  I       T/.    I     ^  Clay 

requinng  the  commissioners  to  take  oath.     If  the  Court  v. 

think  that  they  cannot  do  that,  then  the  question  is  at  an  ^"/"f^g^'' 
end.]  It  is  an  application  to  this  Court,  for  it  to  ask  a 
Court  in  a  foreign  country  to  interpose  with  its  authority 
to  compel  the  attendance  of  witnesses  before  them^  in  an 
action  over  which  they  have  no  jurisdiction ;  and,  more- 
over, to  dispense  with  the  oath  which  is  invariably  required 
in  the  case  of  commissions  to  examine  witnesses  abroad.^ 
There  is  no  precedent  for  such  an  application.  The  Court 
had  certainly  no  power  before  the  recent  act  of  1  IVilL  4, 
c.  28,  to  issue  such  a  commission.  Then,  what  authority 
have  they  under  that  act  i  Section  1  enables  the  Court  to 
issue  writs  or  commissions  to  the  Courts  and  judges  of  the 
colonies,  islands,  plantations,  and  places  ufider  the  dominion 
of  His  Majesty  in  foreign  parts,  for  the  examination  of  wit- 
nesses in  such  colonies,  &c.  in  the  same  manner  as  had 
been  provided  by  13  Geo.  3,  c.  63,  with  respect  to  the  ex- 
amination of  witnesses  in  India,  Section  4  authorizes  the 
Courts  at  Westminster  and  Court  of  C.  P.  at  Lancaster, 
and  the  Court  of  Pleas  at  Durham,  and  the  several  judges 
thereof,  in  every  action  depending  in  such  Court,  upon  the 
application  of  any  of  the  parties  to  such  suit,  to  order  a 
commission  to  issue  for  the  examination  of  witnesses,  on 
oatb,  at  any  place  or  places  out  of  their  jurisdiction,  by 
interrogatories  or  otherwise,  and  by  the  same,  or  any  sub- 
sequent order  or  orders,  to  give  all  such  directions  touching 
the  time,  place,  and  manner  of  such  examination,  and  all 
other  matters  and  circumstances  connected  with  such  ex- 
aminations, as  may  appear  reasonable  and  just.  It  was 
intended  by  this  section  to  give  the  power  to  order  com- 
missions to  issue  to  individuals  as  commissioners,  but  not 
to  3  judicial  body,  having  the  power  to  compel  the  attend- 
ance of  witnesses.    These  words,  "  as  may  appear  reason- 
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1835.        able  and  just/'  cannot^  as  will  probablj  be  contended  con- 

^"^"^      tri,  be  intended  to  authorize  a  commission  to  judges^  or  to 

V.  warrant  the  dispensing  with  the  sanction  of  an  oath.    Were 

^"d  oST'^''    the  Court  to  issue  this  commission,  it  would  establish  a 

dangerous  precedent. 

Campbell^  A.  G.  The  first  clause  undoubtedly  extends 
only  to  the  case  of  British  colonies.  The  Court  is  not 
called  upon  by  this  application  to  send  a  commission  to  a 
foreign  court  of  justice,  but  to  the  individuals  who  compose 
that  court,  as  such  individtiak,  they  having  power  which 
tfaey  are  willing  to  exercise — though  not  judicially — for  the 
execution  of  the  commission.  All  that  is  asked  is,  that 
the  oath  may  be  dispensed  with.  The  high  character  and 
office  of  these  individuals  is  shewn,  and  it  is  stated  that 
they  will  not  submit  to  take  an  oath  as  commissioners. 
Would  the  Court  refuse  to  direct  a  commission  to  Quakers 
or  Moravians  without  requiring  them  to  take  an  oath? 
[Patteson,  J.  Has  any  commission  of  this  sort  issued  out  of 
the  Court  of  Chancery  ?]  It  would  seem  not.  All  that  is 
asked  in  this  case  is,  a  commission  in  the  common  form^— 
valeat  quantum, — omitting  the  oath.  There  is  nothing  in 
the  act  to  prevent  such  an  omission.  Section  4  requires 
that  the  mtnesses  examined,  shall  be  upon  oath  (a);  but  not 
a  word  occurs  in  the  whole  act  as  to  any  oath  to  be  taken 
by  the  commissioners.  On  the  other  hand,  the  Court  has 
power  to  give  all  such  directions  touching  the  manner  of 
the  examination,  and  all  other  matters  and  circumstances 
connected  with  such  examinations,  as  may  appear  reasonable 
and  just.  This  is  a  very  ample  power;  and  if  this  Court 
think  it  would  be  reasonable  and  just  to  direct  that  the 
commissioners  should  be  at  liberty,  in  their  capacity  of 
commissioners  and  in  the  name  of  this  Court,  to  apply  to 

(a)  Tbe  examinations  may  be      affirmation  is  allowed  by  law  in- 
taken  by  affirmation  in  cases  where      stead  of  an  oath.     Vide  sect*  7. 


\ 
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the  Court  of  Commerce  to  render  the  commission  effectual,  1835. 
by  compelling  the  attendance  of  witnesses  and  obliging 
them  to  be  examined  upon  oath^  it  may  do  so  under  the  ^Z! 
power  given  to  it  by  this  section.  But  the  part  of  the  Step»«»o» 
rule  which  prays  the  Court  to  proceed  thus  may  be  aban- 
doned ;  for  it  is  apprehended  that  under  this  clause  the 
rule  may  clearly  be  made  absolute  for  a  commission  in  the 
common  form,  omitting  the  oath.  This  will  be  a  useful 
rather  than  a  dangerous  precedent.  [Patteson,  J.  In  the 
44th  section  of  13  Geo.  3,  c.  63,  which  enables  the  Court 
to  direct  a  commission  to  the  Courts  in  India,  nothing  is 
said  about  an  oath.  In  practice,  we  have  proceeded  by 
mandamus :  no  oath  has  been  required.  That  is  a  sort 
of  authority  to  shew  that  an  oath  is  not  indispensably  ne- 
cessary.] 

Lord  Denman,  C.J. — I  think  this  may  be  done.  There 
is  nothing  in  the  act  forbidding  us  to  issue  a  commission 
without  requiring  an  oath,  and  it  authorizes  us  to  proceed 
with  a  general  view  of  the  justice  of  the  case.  When 
therefore  we  see  by  afRdavit  that  by  dispensing  with  the 
oath  we  may  attain  to  the  truth,  which  could  not  otherwise 
be  got  at,  we  ought  not  to  require  an  oath  to  be  taken. 
The  Court  of  Chancery  would,  I  think,  feel  itself  bound 
to  issue  the  commission  as  prayed;  and  we  have  the 
same  power. 

LiTTLEDALE,  J. — I  must  owu  that  I  have  very  great 
doubts  as  to  the  propriety  of  dispensing  with  the  oath. 
Although  it  is  true  that  the  act  does  not  require  an  oath, 
it  never  has  been  dispensed  with  before.  My  lord  and  my 
brothers,  however,  think  that  the  commission  may  go. 

Patteson,  J. — I  think  that  we  may  direct  a  commis- 
sion to  issue  as  prayed. 

Williams,  J. — I  must  own  I  see  no  danger  in  issuing 
y  2 
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1835.        this  commission,  omitting  the  oath.     Our  present  decision 
will  not  form  a  precedent  except  in  a  case  like  it. 


Clat 

V. 


^Md^ihtn^  Rule  absolute  for  a  commission  to.  be  directed  to 

the  Judges  of  the  Court  of  Commerce  (a)  at 
Hamburgh,  omitting  the  usual  clause  requiring 
the  commissioners'  oath. 


Wightman  applied  for  costs,  on  the  ground  that  the  rule. 
was  discharged  as  to  the  greater  part  of  it,  and  that  the 
applicants  had  asked  a  favour  out  of  the  ordinary  course. 

Campbell,  A.  G. — The  rule  is  made  absolute  for  that 
which  is  not  in  the  nature  of  an  indulgence.  The  Court 
were  asked  to  take  one  or  other  of  two  courses.  They 
have  taken  one  of  them. 

Per  Curiam.— By  section  9  of  the  act  (I  Will.  A,  c.  22,) 
the  costs  of  every  rule  or  order  for  the  examination  of  wit- 
nesses under  any  commission,  and  of  the  proceedings 
thereon,  are  made  costs  of  the  cause,  unless  otherwise 
directed.  We  think  that  the  rule  must  be  made  absolute 
without  any  special  direction  as  to  the  costs.  « 

(a)  A  new  Court  of  Commerce  Livre  4,  Titres,  premier  et  troi- 

(Handelsgericht),   framed    nearly  si^me),  was  erected  in  Hamburgh 

upon  the  model   of  the  French  in  1816.     Vide  Conversations4ex- 

Tribanaux  de  Commerce,  (as  to  icon,  verbo  Handelsgericbte. 
which,  see  Code  de  Commerce, 
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^885. 

The  King  r.  Ramsden  and  others.  v-pv-^/ 

In  Easter  term  a  rule  had  been  obtained,  calling  upon  By  a  local  act, 
Mr.  Ramsden,  and  several  other  gentlemen,  to  shew  cause  ants  of  an 

why  an  information  in  the  nature  of  a  quo  warranto  should  incorporated 

^  ,      distnct  are  di- 

Dot  be  exhibited  against  them,  to  shew  by  what  authority  rected  to  elect 

they  respectively  claimed  to  exercise  the  office  of  governor  §^rec'toreof  S^^ 

and  director  of  the  poor  of  that  part  of  the  parish  of  St.  poor,— who 

Andrew,  Holborn,  which  lies  above  Bars,  in  the  county  of  tomakeordere 

Middlesex, and  St.  George  the  Martyr.in  the  same  county,—  «"^  rcgula- 

,  J     t         1    •      1      •  •       tions  respect- 

on  the  ground  that  their  elections  were  invalid,  not  being  iog  the  poor 

in  accordance  with  the  provisions  of  6  Geo.  4,  c.  clxxv  (a).     ^^^  '***  P®°f  . 
^  .    .  rates,— are  to 

Bj  this  statute  it  is  enacted,  sect.  5,  that  on  25th  March  make  oat  a 

in  each  year,  the  rated  inhabitants  within  the  above  district  InhaWuintr" 

should  elect  twenty-five  gentlemen  and  twenty-five  trades-  or  occupiers, 

men,  who,  with  certain  official  persons,  were  constituted  list  jastices  at 

the  governors  and  directors  of  the  poor  of  the  district  for  *.  P^^^y  ***" 
t  .  .  .  ,  ,  ,      .      ^      sion  are  to 

the  ensuing  year,  with  power  to  make  orders  and  rules  for  elect  four  to 

the  government,  relief  &c.  of  the  poor,  and  for  the  ascer-  ^^^^^^^^ 

tainingy  charging^  collecting,  managing,  and  regulating  of  empowered  to 

the  poor-rate,  and  for  the  appointment  of  watchmen  and  me^widTbea-' 

beadles^  and  for  the  regulation  of  the  constables.  dies,  (who  are 

■n  «   •     •  111  o  I    If    to  be  sworn  in 

By  sect.  8  it  is  enacted,  that  the  governors  &c.  shall,  ns  constables, 

on  the  Wednesday  next  after  their  election,  meet  together  and  «ict  as 

,  ,  ,  ,  .  such  whilst  m 

and  make  out  a  list  of  sixteen  inhabitants  or  occupiers,  of  execution  of 

whom  justices  at  a  petty  session  are  to  appoint  four  to  be  JiJfg^^^^d 

Overseers  of  the  poor  of  the  district  for  the  ensuing  year,      who,  together 

By  sect*  10,  all  the  messuages  8cc.  occupied  or  used  for  stables  duly 

appointed,  are 
(a)  Repealing  39  Geo.  3,  c.  xli.  to  be  under 

the  direction 
mnd  coDtrol  of  the  governors  and  directors,)  clerks,  collectors,  treasurers,  inspectors, 
assistant  overseers,  and  all  such  other  officers  as  they  may  think  fit, — to  dismiss  them, 
and  pay  them  such  salaries  as  they  may  think  proper, — arc  to  ascertain  and  settle  tlie 
aam  to  be  assessed  for  parochial  purposes,  (for  which  sum  poor-rates  are  to  be  made 
by  the  inhabitants,) — are  to  have  vested  in  them  all  houses  &c.  used  for  the  accommo- 
dation of  the  poor,  and  of  the  watchmen  and  beadles,  and  all  other  property  purchased 
for  those  purposes,  and  are  to  sue  and  be  sued,  and  to  prosecute  by  indictment  or  in- 
formation. 

Held,  that  the  office  of  governor  and  director  is  not  such  an  ofiice  that  an  information 
in  the  nature  of  a  quo  warranto  will  lie  for  an  usurpation  of  it. 
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18S5.        the  accommodation  of  the  poor,  and  the  watchmen  and 

^2^1^      beadles  of  the  district,  and  all  moneys  and  rates,  fixtures. 
The  Kino      ^.  ^  ,.,  «., 

».  furniture^  &c.  were  vested  m  the  governors  &c.,  who  were 

^d^'th'rt.    ^l^ereby  empowered  to  bring  and  to  defend  suits  or  actionsi 

and  to  prefer  indictments  or  lay  informations^  laying  the 

property  as  the  property  of  the  governors  and  directors. 

By  sect.  12,  the  governors  &c.  are  to  meet  in  August 
and  in  February,  or  oftener  if  necessaryi  to  ascertain  and 
settle  the  amounts  to  be  assessed  for  the  relief  of  the  poor, 
and  for  defraying  the  expenses  of  the  watch  and  beadles. 

By  sect.  13,  the  inhabitants  and  occupiers  present  at  any 
meeting  to  be  held  for  that  purpose,  within  twenty  days 
after  the  several  sums  of  money  shall  have  been  so  ascer- 
tained as  aforesaid,  are  directed  to  make  two  distinct 
rates,  one  to  be  applied  towards  the  relief  of  the  poor,  and 
the  other  towards  defraying  the  expenses  of  the  watch  and 
beadles. 

By  sect.  32,  the  governors  &c.  are  authorized  to  appoint 
watchmen  and  beadles,  who  are  to  be  sworn  in  as  consta- 
bles, and  to  act  as  such  whilst  in  the  execution  of  their 
ofiice,  and  who,  together  with  the  constables,  duly  ap- 
pointed, are  to  be  under  the  direction  of  the  governors,  &c. 

By  sect.  36,  the  governors  &c.  are  empowered  to  repair, 
hire,  rent,  purchase,  or  erect  watch-houses. 

By  sect.  38,  the  governors  &c.  are  authorized  to  ap« 
point  and  remove  a  clerk,  collectors,  a  treasurer,  overseers, 
and  inspectors,  and  other  officers  and  servants,  and  to  pay 
them  such  salaries  as  they  shall  think  proper. 

Sir  jF.  Pollock,  Merewether,  Serjt.,  Thesiger,  and  Comyn, 
now  shewed  cause.  A  quo  warranto  will  not  lie  in  this 
case.  It  is  a  high  prerogative  writ,  which  issues  only  where 
the  crozm  is  interested.  In  this  case  no  office  or  franchise 
under  the  crown  has  been  invaded.  The  governors  Sec.  in 
this  case,  have  only  such  duties  to  perform  as  are  usually 
discharged  by  the  churchwardens  and  overseers i  and  it  was 
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determined  in  Rex  v.  Danbeny(a)  and  Rex  v.  Shepherd  (b), 
that  no  quo  warranto  lies  for  the  office  of  churchwarden. 
Nor  are  the  parties  without  a  remedy;  for  the  validity  of 
the  election  of  the  governors  8tc.  may  be  tried  in  an  action     ^^^""^ 
of  trespass^  property  being  vested  in  them   by  the  act. 
There  is  no  case  similar  to  this.    In  Rex  v.  The  Corpora" 
turn  of  the  Bedford  Level  ic)^  it  was  held,  that  a  quo  war* 
ranto  information  did  not  lie  for  the  office  of  registrar,  an 
officer  whose  duty  it  was  to  register  the  titles  to  land  within 
the  Level,  and  who  was  bound  to  take  an  oath  of  office. 
[Paiteson,  J.  That  decision  proceeded  on  the  ground  that 
the  registrar  was  the  servant  of  the  corporation.     Here,  the 
question  will  turn  on  the  nature  of  the  office.]     A  quo 
warranto  does  not  lie  against  the  clerk  of  the  commis- 
sioners of  land-tax;  Rex  v.  Thatcher (d).    In  one  case(6) 
it  was  held  to  apply  to  the  office  of  steward  of  a  court- 
leet,  but  not  to  that  of  steward  of  a  court-baron;  the 
former  being  a  court  of  record,  which  the  latter  is  not. 
In  Rex  v.  Highmore(f)  it  was  held,  that  a  quo  warranto 
would  lie  for  exercising  the  office  of  bailiff  in  a  borough 
which  was  not  a  corporate  town.     But  there   the  bailiff 
was  the  returning  officer.     Rex  v.  M*Kay{g)  is  open  to 
the  same  observation.      Formerly,  where  a  private  right 
was  in  question,  and  a  franchise  had  been  usurped,  the 
practice  was  to  refer  the  matter  to  the  Attorney-General, 
who  might  file  an  information.     The  rule  now  is,  that  the 
Court  will  not  grant  an  information  unless  the  public  are 
interested.     In  this  case  there  is  no  encroachment  on  the 
crown,  and  the  public  at  large  are  not  interested.    The 
office  is  created  by  statute,  and  the  operation  of  that  sta- 
tute is  confined  to  the  limited  district     [Patte$on,  J.  In 
Rex  V.  Badcock  (A),  in  which  an  information  was  granted, 
a  power  was  given  to  the  commissioners  to  impose  rates 

(a)  2  Stra.  1196;  5.  C  1  Bott,  (e)  Hex  v.  Huhton,  1  Stra.621. 

«88,  pi.  396.  (/)  5  Barn.  &  Aid.  771. 

(6)  4  T.  R.  SSL  (g)  8  Dowi.  &  Ryl.  393 ;  5  Brtii. 

(c)  6  East,  336 ;  2  Smith,  535.  &  Cressir.  640. 

(<0  1  Bowl.  &  R>1.  426.  (A)  Cited  in  6  East,  359. 
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18SS.        and  taxes  on  the  inhabitants.    In  this  case  the  rates  are  to 
be  made  by  the  inhabitants,  and  not  by  the  directors,  Sic.] 
They  have  no  power  to  appoint  constables.    They  have 
^d"^^*      only  a  power  to  name  watchmen  and  beadles. 

Campbell,  A.  G.,  Erie,  and  Jarditie,  in  support  of  the 
rule.  It  is  not  contended  that  a  quo  warranto  lies  for  the 
ofRce  of  churchwarden.  That  is  an  ecclesiastical  office, 
the  right  to  which  may  be  determined  in  the  ecclesiastical 
court.  The  duties  which  the  governors  and  directors  have 
to  perform,  are  very  different  and  far  more  extensive  than 
those  of  churchwardens  and  overseers.  This  is  manifest 
upon  an  examination  of  the  different  clauses  of  the  act 
By  the  5tb  section,  the  governors  &c.  may  make  orders  for 
the  government,  relief,  maintenance,  and  employment  of  the 
poor ;  for  the  ascertaining,  charging,  collecting,  managing, 
and  regulating  of  the  poor-rates :  for  the  appointment,  regu- 
lation and  management  of  the  watchmen  and  beadles ;  and 
for  the  regulation  of  the  constables.  By  sect.  8,  the  gover- 
nors &c.  are  to  make  out  a  list  of  sixteen  substantial  house- 
holders, to  be  returned  to  the  justices,  in  order  that  they 
may  appoint  out  of  that  list  four  persons  to  be  overseers. 
By  sect.  12,  they  are  to  ascertain  and  settle  the  amount  of 
the  sums  of  money  which  shall  be  requisite  for  the  mainte^ 
nance  of  the  poor,  and  for  defraying  the  expenses  of  main- 
taining the  nightly  watch  and  beadles.  By  sect  13,  the 
inhabitants  are  to  make  rates  accordingly.  The  discretion 
as  to  raising  money  is  vested  in  the  governors  8cc.,  and  not 
in  the  inhabitants ;  since  the  latter  are  bound  to  raise  such 
sums  of  money  as  the  former  may  think  necessary.  The 
governors  &c.  may  likewise  appoint  watchmen  and  beadles, 
who  are  to  act  as  constables,  and  they  are  to  have  control 
over  the  constables  duly  appointed.  A  quo  warranto  will  lie 
for  the  office  of  bailiff  or  of  constable.  [Patteson^J.  ll  does 
not  necessarily  follow,  that  because  a  quo  warranto  lies  for 
the  office  of  constable,  it  will  lie  for  the  office  of  the  person 
who  appoints  the  constable.     I  find  an  instance  to  the  con- 
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trary  io  C<myns*s  Digest  (a),  by  which  it  appears  that  a  quo        18S5. 

warranto  lies  for  the  office  of  steward  of  a  court-leet  of  a     J^^"^^ 

manor,  but  not  for  the  ownership  of  the  manor.]    In  Rex  9, 

V.  Nicholson  mul  others  (6),  an  information  in  the  nature  of     Rambdek 
''  and  otnen. 

a  quo  warranto  was  granted  against  persons  who  acted  as 

trustees  under  a  private  act  of  parliament,  for  enlarging  and 
regulating  the  port  of  Whitehaven;  and  the  ground  of  that 
decision  was,  that  the  office  was  one  in  which  the  public 
were  interested.  In  this  case,  the  public  are  much  inten- 
ested  in  the  mode  in  which  the  very  extensive  power  and 
authority  entrusted  to  the  governors  &c.  is  exercised.  In 
Rex  V.  Badcockf  the  Court  granted  the  information,  on  the 
ground  that  the  officer  had  a  power  to  raise  money, — which 
power  the  governors  Sec.  possess.  In  no  shape  could  a 
rule  for  a  mandamus  be  made  absolute.  To  whom  could 
it  be  directed  ?  [Patleson,  J.  A  mandamus  might  be  di- 
rected to  the  parish.]  It  may  be  admitted  that  a  quo  war-^ 
ranto  is  an  ancient  prerogative  writ,  and  that  it  issued  only 
where  a  franchise  and  authority  of  the  crown  had  been 
usurped;  but  in  later  times  the  practice  has  been  to  grant 
an  information  in  the  nature  of  a  quo  warranto,  for  the 
usurpation  of  a  statutory  office  of  a  public  nature^  which  this 

office  manifestly  is. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J. — This  was  an  application  for  a 
quo  warranto.  The  case  was  argued  upon  a  preliminary 
objection,  namely,  whether  a  quo  warranto  would  lie  in  a 
case  of  this  sort.  The  Court  has  come  to  the  conclusion 
that  a  quo  warranto  will  not  lie  in  a  case  of  this  description. 
It  would  have  been  more  satisfactory  to  us  to  enter  at  large 
mto  the  discussion  of  the  case,  than  to  give  an  opinion  on 
this  narrow  point  alone.  The  same  point  was  the  subject 
of  consideration  three  or  four  years  ago,  in  Rex  v.  Handr 
ley{c)t  when  Lord  Tenterden,  Mr.  Justice  Taunton,  and 
my  brother  Patteson,  were  of  opinion  that  a  quo  warranto 

(a)  See  Com.  Dig.  tit.  Quo  War-         (b)  i  Stra.  S99. 
tintoy  (A.)  (B.)  (c)  Not  reported. 
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1835.  would  not  lie.  Mr.  Justioe  Parke,  on  the  contrary,  thought 
that  it  would  lie.  But  in  consequence  of  this  difference  of 
opinion,  no  judgment  was  given  at  that  time.  My  brothers 
LitUedale  and  Pattesotif  before  whom,  with  myself,  the 
question  was  recently  argued,  now  think  that  the  quo  war- 
ranto will  not  lie.  I  confess  that  I  entertain  a  good  deal 
of  doubt  upon  the  subject,  but  as  the  majority  of  the 
Court  is  of  that  opinion,  we  think  it  better  that  judgment 
should  be  given  now,  than  that  the  public  should  be  put  to 
further  inconvenience  by  further  delay. 

Rule  discharged* 


fiiiBRONS  t;.  LuscoMBE  and  others. 

Where roagis-  TRESPASS  for  taking  goods  and  chattels.  Plea:  the 
trates  are  em*  ,  . 

powered  to       general  issue. 

settle  and  al-        ^^  ^jjg  ij\^\  before  BoBanquet,  J.,  at  the  Devon  spring 

counts  of  a       assizes  in  1834,  the  following  facts  appeared : 
public  officer, 

and,  in  case  of  a  neglect  or  refusal  by  such  officer,  for  fourteen  days  after  the  allowance, 
to  pay  over  the  balance  fbond  to  be  due  from  him,  are  directed,  upon  application  of 
the  parties  interested,  to  issue  a  distress-warrant  for  such  l»ilauce,---they  caonot 
after  issuing  a  warrant  in  conformity  with  the  power  given  to  them,  but  before 
execution  of  it,  order  that  the  execution  be  suspended,  on  the  gronnd  of  an  error  in 
the  settlement  of  the  accoants,  unless  the  parties  interested  consent  to  such  suspension. 

Thus,  in  the  case  of  a  warrant  under  50  Geo.  3,  c.  49,  for  the  balance  adjudged  by 
magistrates  to  be  due  from  churchwardens  and  overseers  at  the  expiration  of  their  office. 

DubUaturf  whether  the  order  might  not  be  suspended,  on  tlie  ground  that  it  had 
since  appeared  to  the  magistrates  that  there  had  been  no  neglect  or  refusal  to  pay  for 
fourteen  days  after  the  aIiowaQce(a)4 

Sembky  that  if  the  distress-warrant  were  a  nullity,  the  magistrates  might  suspend  iL 

Whether  the  magistrates  have,  in  ordinary  cases,  where  no  party  is  specially  interested 
in  having  the  euc«ti<m  of  the  wairant,  power  to  suspend  a  warrant  which  they  have  in 
due  form  issued,  qtunv. 

Where  magistrates,  without  authority,  order  the  suspension  of  the  execution  of  a 
distress-warrant  duly  issued,  and  the  officer  afterwards  executes  such  warrant,  he  is 
entitled,  before  action  brought  for  the  taking  under  such  warrant,  to  a  demand  of  a 
copy  and  a  perusal  of  the  warrant,  under  $4  Ueo,  9,  c.  44. 

The  adjudication  of  magistrates,  under  50  Geo.  S,  c.  49,  s.  1,  upon  the  accounts  of 
churchwardens  and  overseers  rendered  by  them  at  the  expiration  of  their  office,  is  in  the 
nature  of  an  amard,  and  cannot  be  re-opened  by  those  magistrates  for  the  purpose  of 
correcting  a  supposed  mistake  in  the  settlement  of  the  accounts. 

In  case  of  a  mistake,  an  appeal  lies  to  the  sessions. 

(a)  If,  as  recommended  by  the  Court  in  Rex  v.  Justicei  of  Stafford,  ante,  94,  the  magistrates 
summon  the  party  before  them  previously  to  the  grantmg  of  a  diatreas-wamut,  this  xeaioB  for 
attempting  to  suspend  the  execution  of  the  warrant  can  hardly  arise. 


TRINITY  T£RH^  V  WILL.  IV. 

The  plaintiffi  who  had  been  overseer  of  the  parish 
of  ^-^-4  was  called  upon  by  the  defendants,  who  were 
the  succeeding  overseers,  in  pursuance  of  the  50  Geo.  S, 
c.  4Q(a),  to  deliver  in,  and  did  deliver  in  an  account  of  all 
moneys  received  and  paid  by  him.  Two  magistrates  in* 
vestigated  the  accounts,  and  adjudicated  that  99/.  ISs.  was 
due  from'  the  plaintiff  to  the  parish,  and  signed  an  allow- 
ance of  the  accounts  accordingly.  The  plaintiff  neglecting 
for  fourteen  days  to  pay  the  sum  adjudged  to  be  due  from 
bim,  a  distress-warrant  was  signed  and  sealed  by  the  two 
magistrates,  directed  to  the  defendants,  and  placed  in  the 
hands  of  the  defendant  Luscombe.     Before  the  distress* 


Barkoks 

lcscombb 
and  others. 


(a)  The  50  Geo.  3,  c.  49,  s.  1, 
enacts,  **  That  in  all  cases  where 
any  account  is  reqaired  to  be  made 
and  yielded^  and  to  be  sigped  and 
attested,  by  virtae  of  the  17  Geo, 
S,  c.  58,  every  such  account  shall 
be  submitted,  by  the  churchwar- 
dens and  overseers,  to  two  or  more 
^ustices  of  the  peace  of  the  county, 
dwelling  i  n  or  near  the  parish  or 
place  to  which  such  account  shall 
relate,  at  a  special  sessions  for 
that  purpose  to  be  holden  within 
the  fourteen  days  appointed  by  the 
said  act»  for  delivering  in  such 
account ;  and  such  justices  are 
hereby  autboiiied  and  empowei^ 
ed,  if  they  shall  so  think  fit,  to  ex- 
amine into  the  matter  of  every 
such  account,  and  to  administer 
an  oath  or  affirmation  to  such 
chorbhwardens  and  et^eraeers,  «f 
the  trath  of  such  account,  and  to 
disallow  and  strike  out  of  every 
such  account  all  such  chaises  and 
payments  as  they  shall  deem  to 
be  unAmoded,  and  to  reduce  such 
as  they  shall  deem  to  be  exorbi- 
tant, specifying  upon,  or  at  the 
foot  of  such  account,  every  such 
chai^  <w  payment,  and  its  amo^mt, 
so  fiir  as  such  justices  shall  dis- 


allow or  reduce  the  same,  and  the 
cause  for  which  the  same  was  dis- 
allowed or  reduced ;  and  in  case 
audi  churchwardens  and  overseers, 
or  any  of  them,  shall  refuse  or 
neglect  to  pay  to  their  successors, 
within  fourteen  days  from  the 
signing  and  attesting  such  accoiuiC, 
any  sum  or  sums  of  money  or 
arrearages,  which,  on  the  exami- 
nation and  allowance  of  such  ac- 
count, in  maimer  aforesaid,  shall 
appear  or  be  found  to  be  due  and 
owing  from'  such  churchwardens 
or  overseers,  or  any  of  them,  or  re- 
maining in  their  hands,  the  sub- 
sequent chttrcbwardens  and  orer- 
seers  are  authorised,  by  warrant 
from  any  two  or  more  justices  of 
the  peace,  to  levy  all  such  sum  and 
sums  of  money,  by  distress  and 
sale  of  the  otfendei's  goods,  reader^ 
ing  to  the  parties  the  overplus;  and 
in  default  of  such  distress,  it  shall 
be  lawful  for  any  such  two  justices 
of  the  peace  to  commit  the  offender 
or  offenders  to  the  common  giaol 
of  the  county,  there  to  remain, 
without  bail  or  mainprize,  until 
payment  of  such  sum  or  sums 
of  money  or  arreeragH  as  afore- 
said.'' 
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warrant  was  executed,  but  some  days  after  it  had  been 
delivered,  a  representation  was  made  to  the  two  magistrates, 
that  they  had  made  a  mistake  in  their  adjudication,  and  the 
two  magistrates^  believing  they  had  done  so,  proposed  to 
the  parties  that  the  accounts  should  be  referred  to  an  ac- 
countant, and  by  letter,  directed  to  Luscombe,  ordered  that 
the  execution  of  the  distress-warrant  should  be  suspended. 
At  the  time  of  writing  this  letter  the  magistrates  did  not 
sit  together,  but  it  was  separately  signed  by  them  both. 
Notwithstanding  the  receipt  of  this  letter,  Luscombe  after- 
wards, in  conjunction  with  the  other  defendants,  took 
the  goods  mentioned  in  the  declaration.  No  demand  had 
been  made  of  a  copy  and  perusal  of  the  warrant,  pursuant 
to  the  24  Geo.  2,  c.  44.  It  was  objected  on  the  part  of 
the  defendants,  that  such  demand  was  necessary,  as  they 
had  acted  under  a  legal  warrant,  and  for  this  Price  v. 
Messenger  (a)  was  cited ;  and  further,  that  the  warrant 
having  once  issued  could  not  be  revoked  or  suspended ; 
and  that,  even  assuming  that  it  might  be  suspended,  it  had 
not,  under  the  circumstances  of  the  case,  been  suspended 
in  a  legal  manner.  The  learned  judge,  without  expressing 
any  opinion  uppn  the  objections,  directed  the  jury  to  find 
a  verdict  for  the  plaintiff,  and  gave  the  defendants  leave 
to  move  to  set  aside  the  verdict  and  enter  a  nonsuit. 
Verdict  for  the  plaintiff,  damages  29/.  In  Easter  term, 
1634,  BompaSf  Serjt.>  obtained  a  rule  nisi  for  a  nonsuit; 
ftgamst  which, 

Sir  W.  Follett  now  shewed  cause.  If  the  distress-wai'-^ 
rant  was  properly  suspended,  no  demand  of  a  copy  and  of 
a  perusal  of  the  warrant  was  necessary.  The  question, 
therefore,  for  the  determination  of  the  Court  is  this, — 
whether  magistrates,  having  once  signed  a  warrant,  can 
afterwards  legally  prevent  the  execution  of  it?  The  pro- 
position to  be  contended  for  on  the  other  side  is,  that  a 
magistrate  who  signs  an  illegal  warrant,  and  delivers  it  to 
a  constable  to  be  executed,  is  liable  for  the  consequences 

(a)  2  Bos.  &  Pull.  158. 
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of  that  execution,  although  he  expressly  desires  the  con- 
stable not  to  execute  it.  To  establish  such  a  doctrine 
would  be  highly  inconvenient  and  impolitic.  Suppose  an 
information  is  laid  before  a  magistrate,  who,  after  hearing 
the  evidence,  grants  a  warrant  for  the  apprehension  of  a 
supposed  felon,  but  immediately  afterwards,  being  satisfied 
that  the  charge  was  unfounded,  rescinds  his  warrant;^- 
would  the  constable  be  justified  in  executing  the  warrant, 
after  he  has  had  express  notice  that  it  has  been  rescinded  i 
That  case  resembles  this.  Here,  the  magistrates  sign  a 
warrant  of  distress,  revoke  it  before  execution,  and  give 
notice  of  the  revocation  to  the  parties  to  whom  it  is 
directed.  It  will  be  objected  on  the  other  side,  that  the 
order  of  revocation  was  illegal,  since  the  magistrates  did  not 
sit  together  when  they  signed  it.  Whether  they  were 
together  or  not  is  immaterial.  They  both  agreed  to  the 
revocation  of  the  former  order,  and  that  is  sufficient.  It 
is  idle  for  the  defendants  to  say  that  they  were  acting  in 
obedience  to  the  order  of  the  magistrates,  when  they  must 
have  known  that  they  were  acting  in  express  contradiction 
to  it.  [Lord  Denman,  C.  J.  Is  there  any  authority  for 
saying  that  magistrates  have  the  power  to  suspend  a  warrant 
of  this  description  i  Here,  the  inhabitants  of  the  parish 
are  interested.  Have  they  not  a  right  to  object  to  the 
revocation,  and  to  insist  upon  the  execution  of  the  war- 
rant?  Patteson,  J.  In  Rex  v.  Justices  of  Norfolk  {a), 
the  magistrates  superseded  an  order  of  removal  which  they 
had  made ;  but  that  was  with  the  consent  of  the  removing 
parish,  who  were  the  parties  interested.]  Magistrates  may 
supersede  any  order  they  have  made.  [Lord  Denman,  C.J. 
That  is  what  I  want  an  authority  for.]  The  constable 
derives  his  authority  solely  from  the  magistrates,  and  is  in 
fact  only  their  servant.  To  hold  that  the  magistrates  have 
not  power  to  suspend  a  warrant  would  be  most  mischiev- 
ous. When  a  judge  makes  an  order  for  the  execution  of 
a  prisoner,  he  frequently  suspends  it ;  and  the  sheriff  is 

(a)  t  Dowl.  &  Ryl.  69 ;   5.  C.  5  Barn.  &  Aldm.  484. 
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bound  to  obey  the  order  of  suspension.  The  same 
authority  Mrhich  issues,  may,  before  execution^  revoke,  a 
warrant.  lu  this,  and  in  every  other  court,  before  actual 
execution,  process  may  be  stayed.  In  Nolan^s  Poor  Law${a), 
it  is  laid  down,  that  '*  if  justices  have  made  an  order  of 
removal  by  surprise,  they  may  issue  another,  reciting  that 
they  were  surprised,  and  suspending  the  first  order,  and 
commanding  the  parish  officers  to  return  it  to  be  can* 
celled ;"  and  for  this  two  authorities  are  cited ;  Pancras 
▼.  Bumbold{b),  and  Rex  v.  Smith  (c).  [LUtledale,  J. 
There  the  magistrates  acted  together.]  That  is  the  second 
point.  The  question  at  present  under  discussion  is,  whe- 
ther the  magistrates  had  any  right  to  revoke  their  warrant. 
The  existence  of  this  power  of  revocation  must  be  highly 
conducive  to  the  ends  of  justice.  Suppose  information  is 
given  to  a  magistrate,  that  a  party  is  suspected  of  having 
stolen  goods  in  his  possession,  and  he  issues  a  search- 
warrant  :  that  subsequently  other  information  is  given  to 
him,  from  which  it  is  apparent,  that  if  the  search-warrant 
be  executed,  the  object  of  the  parties  will  be  frustrated  : — 
will  not  the  magistrate  be  justified  in  revoking  the 
warrant?  Could  it  be  said  that  the  constable  might,  in 
that  case,  execute  the  search-warrant  after  he  had  received 
notice  of  its  revocation  f  Every  authority,  until  acted  upon, 
is  revocable  by  the  party  granting  that  authority :  e.  g. — 
The  Lord  Chancellor,,  by  affixing  the  great  seal,  gives 
authority  to  commissioners  of  bankrupts :  He  has  power, 
under  the  great  seal,  to  revoke  and  suspend  that  authority. 
Then  it  is  objected,  that  the  magistrates  did  not  sit 
together  when  they  revoked  the  warrant.  That  is  not  the 
question,  since  the  plaintiff  relies  on  the  general  proposi- 
tion, that  he  who  has  authority  to  issue  process,  has  power, 
at  any  time  before  execution,  to  revoke  that  authority ;  and 
the  officer  in  whose  hands  the  process  is  placed,  after  he 
has  received  notice  that  it  is  revoked,  executes  it  at  his 

(a)  2  Nol.  P.  L.  Sd  ed.  187,— 4th  ed.  SIS. 

lb)  S  BoCt,  6S4,  pi.  638.  (c)  S  Bulstr.  343. 
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owD  peril.       [Lord  Denman,  C.  J.     How  long  is  the 
magistrates'  authority  to  continue?    The  officer  is  placed      ^ 
in  an  unfortunate  situation  by  the  act  of  the  magistrates.  v. 

Might  he  not  be  indicted  for  not  executing  the  warrant  and^^thcrs, 
entrusted  to  him  ?]  That  is  the  same  question.  It  is 
submitted^  that  he  would  not  be  subject  to  an  indictment. 
[Lord  Denman,  C.  J.  Can  the  magistrates/ by  verbal 
notice,  get  rid  of  their  warrant  under  seal  (a)  f]  It  is 
sufficient  if  the  constable  has  notice  not  to  execute  the 
warrant.  The  defendants,  not  acting  under  the  warrant  of 
the  magistrate,  cannot  claim  the  protection  of  £4  Geo.  2, 
c.  44.  [Patteson,  J.  If  the  original  warrant  was  valid, 
and  was  not  revoked  by  the  subsequent  order,  the  defend- 
ants have  a  right  to  the  protection  of  the  statute.] 

Bompas,  Serjeant,  and  Crotoder,  in  support  of  the  rule. 
The  magistrates  acted  under  50  Geo.  3,  c.  49,  s.  1.  Under 
4ie  provisions  of  that  section,  they  ascertained  that  a  sum 
was  due,  and  issued  a  distress*warrant  to  levy  on  the  goods 
of  the  plaintiff,  the  balance  ascertained  to  be  in  his  hands. 

It  is  contended,  in  the  first  place,  that  the  warrant  being  Defendants' 
perfectly  legal,  the  magistrates,  when  they  signed  it,  were  JusV^^fJncd 
functi  officio,  and  could  not  by  any  subsequent  act  revoke  officio. 
it ;  and,  secondly,  that  if  the  magistrates  had  such  a  power 
of  revocation,  they  did  not  exercise  that  power  in  a  proper 
and  legal  way ;  and  that  the  defendants  were  consequently 
entitled  to  a  demand  of  a  copy  and  perusal  of  the  warrant, 
before  the  present  action  could  be  brought.   The  instances 
which  have  been  mentioned  of  the  revocation  of  an  autho- 
rity before  execution  have  no  application  to  the  present 
case.     A  judge,  when  he  suspends  the  execution  of  sen- 
tence of  death,  acts  on  behalf  of  the  Crown.     When  a 
judge  suspends  a  warrant  for  the  apprehension  of  a  prisoner,  - 
and  in  all  the  other  instances  put  of  the  revocation  of  an 

(a)  That  they  cannot,  see  Rex  v.  Bingham^  3  Yoonge  &  Jerv.  101, 
1  Crompt.  6c  Jerv.  245,  379,  J  Tyrwh.  46. 
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authority  before  executioD,  no  third  party  is  interested.  In 
the  argument  for  the  plaintiff^  the  circumstance  that  a  sum 
of  money  is  adjudged  to  be  due  from  him  to  the  parish  is 
overlooked.  A  power  of  appeal  is  given  by  the  statute 
in  case  the  magistrates  make  a  mistake;  but  unless 
there  have  been  an  appeal,  the  adjudication  is  final.  Even 
when  the  party  does  appeal,  if  the  warrant  issue,  he  must 
pay  the  money.  It  is  not  necessary  to  contend,  that  if  the 
warrant  had  not  been  legal,  the  magistrates,  before  execu- 
tion, had  no  power  to  revoke  it.  [Lord  Denman,  C.  J. 
You  admit  that  if  the  warrant  had  been  a  nullity,  and  the 
magistrates  had  told  the  constable  not  to  execute  it,  and 
he  afterwards  executed  it,  he  would  do  so  at  his  peril.] 
That  may  be  so.  Here,  the  magistrates  act  in  a  character 
analogous  to  that  of  arbitrators,  and  their  adjudication  is 
analogous  to  an  award.  An  arbitrator  having  published 
his  award,  cannot  afterwards  alter  it  on  the  ground  that  be 
has  made  some  mistake  as  to  the  accounts  between  the 
parties.  [Patteson,  J.  If  the  revocation  of  the  warrant 
would  have  the  effect  of  opening  the  accounts,  I  quite  agree 
with  you.]  If  the  magistrates  could  revoke  their  warrant 
once,  they  could  revoke  it  as  often  as  they  pleased. 

If  persons  act  bon&  fide  in  the  belief  that  they  are  acting 
under  a  warrant,  they  will  be  protected,  though  they  may  be 
mistaken ;  Price  v.  Messenger  (a).  These  parties  did  believe 
that  they  were  acting  under  a  valid  warrant,  and  they  con<» 
sidered  the  suspension  not  legal. 


Lord  Denman,  C.  J. — The  very  general  ground  on 
which  the  argument  for  the  plaintiffs  was  placed,  startled 
me  a  good  deal.  I  should  have  thought,  that  a  warrant 
under  the  hand  and  seal  of  two  magistrates  would  have  au* 
thorized  the  officer  to  execute  it,  notwithstanding  any  notice 
which  he  might  receive.  Here,  the  warrant  was  in  itself 
perfectly  good.  If  the  warrant  had  been  a  nullity,  or  had 
issued  without  any  refusal  on  the  part  of  the  plaintiff  to  pay 

(a)  2  Bos.  &  Pul.  158. 
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the  balance,  the  magistrates  might,  perhaps,  have  authority 
to  revoke  it.  But  that  is  not  the  present  case.  I  should 
saj  that  magistrates  are  not  in  general  authorized  to  revoke 
their  warrant  after  it  had  been  delivered  to  an  officer  to  be 
executed.  The  officer  would  be  placed  in  a  situation  of 
very  great  difficulty  if  a  magistrate  could  recall  a  warrant 
perfectly  good.  That  question,  however,  does  not  arise 
in  the  present  case,  because  here  a  third  party,  namely,  the 
parish,  is  interested  in  insisting  upon  the  execution  of  the 
warrant.  It  is  clear,  that  in  the  opinion  of  the  magistrates, 
upon  the  settling  of  the  accounts  there  was  a  balance  due 
from  the  plaintiff.  The  magistrates  come  to  this  decision, 
and  subsequently  issue  their  warrant  to  enforce  payment  of 
the  money.  Both  the  adjudication  and  the  warrant  were 
perfectly  legal.  The  execution  of  the  warrant  is  ordered  to 
be  suspended,  because  the  magistrates  entertain  doubts 
whether  the  accounts  were  well  settled  between  the  parties. 
The  magistrates  had  no  right,  in  my  opinion,  to  suspend  the 
execution  of  the  warrant  on  this  ground.  Nor  had  the  ma- 
gistrates, acting  separately,  any  more  right  to  suspend  the 
execution  of  the  warrant,  than  any  individual  judge  has  to 
set  aside  an  order  of  the  Court  of  which  he  is  a  member. 
The  officers  were,  therefore,  in  my  opinion,  justified  in 
acting  under  this  warrant ;  and  it  cannot  be  said  that  they 
acted  of  their  own  wrong.  The  defendants  were  therefore 
entitled  to  have  a  demand  of  perusal  and  copy  of  the  war- 
rant made  before  action  brought,  under  24  Geo.  2,  c.  44. 
If  the  warrant  were  wholly  invalid,  and  the  magistrates  gave 
notice  of  nullity  to  the  officer  before  it  was  executed,  more 
especially  if  the  party  interested  had  not  then  required  him 
to  execute  it,  possibly  the  officer,  if  sued,  would  not  be 
entitled  to  a  demand  of  perusal  and  copy  of  the  warrant. 
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Bareovs 

loscombb 
and  others. 


LiTTLBDALE,  Jd — By  50  Geo.  3,  c.49>  s.  1,  the  accounts 
of  the  parish  officers  are  to  be  submitted  to  two  or  more 
justices  at  a  special  sessions;  and  such  justices  are  em- 
powered to  examine  the  accounts,  and  to  disallow  and  reduce 
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charges ;  and  in  case  the  overseers  neglect  to  pay  to  their 
successors,  within  fourteen  days,  the  sum  of  money  which 
on  the  allowance  of  the  account  shall  be  found  to  be  due, 
the  subsequent  overseers  may,  by  warrant  from  any  two  or 
more  justices,  levy  such  sum  by  distress  and  sale  of  the 
offender's  goods.  After  the  justices  have  examined  the 
accounts,  they  are  in  that  respect  functi  officio.  In  this 
case,  the  accounts  were  examined  and  a  warrant  issued. 
But  it  is  said,  that  the  execution  of  the  warrant  was  sus- 
pended ;  and  the  ground  of  suspension  is  suggested  to  be, 
that  the  magistrates  had  made  a  mistake  in  the  investiga- 
tion of  the  account.  They  had,  in  my  opinion,  no  right  to 
alter  their  award,  in  respect  of  the  accounts,  any  more  than 
arbitrators,  to  whom  matters  of  account  are  referred,  have  a 
right,  after  they  have  published  their  award,  to  re-examine 
the  accounts  referred  to  them.  If  the  parties  had  any  rea- 
son to  be  dissatisfied  with  the  settlement  of  the  accounts  by 
the  magistrates,  they  might  have  appealed  to  the  sessions. 
Had  the  magistrates  discovered  that  there  had  been  no 
refusal  by  the  plaintiff  to  pay  over  the  sum  of  money  ad- 
judged to  be  due  from  him,  they  might,  perhaps,  on  thai 
ground  have  suspended  the  execution  of  the  warrant ;  but 
they  had  no  right  to  grant  a  suspension  on  the  ground  that 
they  had  made  a  mistake  in  settling  the  accounts. 


Patteson,  J. — The  doubt  which  has  weighed  on  my 
mind  during  the  argument,  has  been  upon  the  general  ques- 
tion, whether  a  magistrate  has  power  to  revoke  a  legal  war- 
rant i  I  do  not  mean  to  say  either  that  he  can  do  so  or  that 
he  cannot.  If  the  argument  for  the  defendants  had  gone  the 
length  of  saying  that  a  magistrate,  in  no  case,  can  revoke  a 
legal  warrant,  I  should  have  wished  for  time  to  consider 
the  question.  But  the  warrant  in  this  case  was  revoked  on 
the  ground  that  the  magistrates  had  committed  a  mistake  in 
the  settlement  of  the  accounts.  This  is  the  only  ground  sug- 
gested for  the  suspension.  In  short,  the  order  of  revocation 
is  made  that  the  magistrates  may  re-*consider  the  accounts. 
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nvhichy  by  the  statute,  I  think,  they  are  not  empowered 
to  do.  When  I  look  at  the  evidence,  I  find  that  this  was 
the  ground  of  suspension  ;  for  I  find  that,  subsequently  to 
the  revocation,  it  was  proposed  to  refer  the  accounts  to 
arbitration.  By  the  49  Geo.  3,  after  the  justices  have 
examined  the  accounts  at  the  special  sessions,  it  is  enacted, 
"  that  it  shall  and  may  be  lawful  for  the  subsequent  church- 
wardens and  overseers,  by  warrant  from  any  two  or  more 
justices  of  the  peace,  to  levy  all  such  sum  and  sums  of  money 
by  distress  and  sale  of  the  offender's  goods."  The  act 
does  not  say  that  the  justices  who  examined  the  accounts 
and  those  who  are  to  grant  the  warrant,  shall  be  the  same 
persons.  The  subsequent  churchwardens  and  overseers 
may  go  to  other  justices  besides  those  who  examined  the 
accounts,  for  the  distress-warrant.  What  right  then  can 
those  justices  who  examined  the  accounts  have  to  suspend 
the  execution  of  the  warrant,  merely  that  they  may  re- 
examine the  accounts  i 

If  the  warrant  had  been  suspended  on  the  ground  that 
the  magistrates  had  discovered  that  there  had  been  no  re^ 
fusal  on  the  part  of  the  plaintiff  to  pay  the  money  adjudged 
to  be  due  from  him,  that  would  have  raised  the  general 
question,  whether  a  warrant,  which  has  issued  without  au- 
thority, can  be  revoked  before  execution.  On  that  question 
I  give  no  opinion  at  all. 

The  defendants  were,  in  this  case,  in  my  opinion,  en- 
titled to  a  demand  of  copy  and  perusal  of  the  warrant. 
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Williams,  J. — ^The  real  question  here  is,  whether  the 
justices  can  revoke  their  warrant  because  they  entertain  a 
doubt  as  to  the  allowance  of  the  accounts,  and  are  desirous 
of  reinvestigating  them.  Magistrates  have  no  right  to  re- 
voke their  warrant  on  that  ground ;  and  that  being  so,  the 
defendants  were  entitled  to  the  protection  of  the  24  Geo.  % 

c.44. 

Rule  absolute. 
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Lees  v.  Kendall,  Reffitt,  Radcliffe,  andSxENsoN. 

Where.intres-  TRESPASS  for  an  assault  and  battery. 

pass  against  ^ 

^.aiidB., the         Plea — by  Kettdall ;    first,  son   assault  demesne;    se- 

IT.'tn'digidnst  <^ondly,  that  Kendall  was  lawfully  possessed  of  a  public- 

B,,  the  costs     house  at  Leeds,  and  that  the  plaintiff  was  unlawfully  therein 

set  off  against   snaking  a  disturbance  ;  and  that  the  plaintiff  refusing  to  go 

^^t  ^?"  «P"^"  O"^  Ke/idfl// endeavoured  to  turn  him  out.    Plea  by  Reffiti  ; 

able  by  JB.,  .     . 

without  regard  first,  not  guilty;   secondly,  that  the  plaintiff  had  beaten 

thJ*^tJimiff's  ^^"^^'''  »"^  *^^  ReffiU,  to  preserve  the  peace,  and  to 
attorney,  al-  prevent  plaintiff  from  further  beating  Kendall^  moUiter 
A^'pfead  se"pa-  ™*""*  imposuit.  Plea  by  Radcliffe;  not  guilty.  Plea  by 
rately,and  ap-  Slenson  ;  not  guilty. 

xate attorneys  ^^^  replications  to  the  special  pleas  alleged  excess; 
And  counsel,     ^hich  was  denied  by  the  rejoinders. 

The  defendants  Kendall  and  Reffitt  pleaded  by  the  same 
attorney ;  and  the  defendants  Radcliffe  and  Stemon,  each 
pleaded  by  his  own  attorney  {a).  At  the  trial  before  Parke, 
B.,  at  the  last  York  spring  assizes,  each  of  the  defendants 
appeared  by  his  own  counsel,  and  the  jury  found  for  the 
plaintiff  on  both  the  pleas  by  Kendall,  with  405.  damages  ; 
for  the  plaintiff,  without  damages,  upon  the  plea  of  not  guilty 
by  Reffitt;  and  for  Reffitt,  upon  his  second  plea;  and  for 
the  defendants  Radcliffe  and  Stenson,  upon  their  respective 
pleas  of  not  guilty. 

Upon  the  taxation  of  costs,  the  Master  allowed  the  plain- 
tiff 70/.  as  costs  of  increase,  as  against  Kendall,  which, 
with  40s.  damages  and  40s.  costs,  made  74/.  And  he  taxed 
the  defendant  ReffitCs  costs  at  19/;  the  defendant  Rad- 
differs,  at  32/.  105. ;  and  the  defendant,  Stenson's,  at  1 8/.  I5s.; 
which  three  sums,  together  amounting  to  70/.  5s.,  if  de- 
ducted from  the  74/.  allowed  to  the  plaintiff,  would  leave  a 
balance  in  his  favour  of  3/.  155.  only, 

(a)  This  circumstance  is  not  ad-  rity  of  a  case  in  the  Common  IMeas, 
verted  to  in  the  judgment,  and  the  in  which  the  defendants  did  not  so 
decision  proceeded  on  the  autho-      sever. 
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The  attorney  for  the  defendants  Kendall  and  Reffitt,  18S5. 
contended  before  the  Master,  that  he  was  entitled  to  have 
the  19/.  allowed  for  Reffitt's  costs  set  off  against  the  74/. 
allowed  as  against  Kendall;  and  the  respective  attorneys  of 
Radcliffe  and  Sten$ofi  also  claimed  to  be  entitled  to  have 
their  costs  set  off  against  the  plaintiff's  74/. 

The  Master  referred  the  matter  to  the  Court,  and  made  a 
report  stating  the  above  facts. 

Cresawe/l  now  moved  for  a  rule,  calling  upon  the  plaintiff 
to  show  cause  why  the  Master  should  not  set  off  the  costs 
allowed  to  the  defendants  Reffitt,  Radcliffe,  and  Sieruon^ 
against  the  costs  allowed  for  the  plaintiff  against  KendalL 
In  George  v.  Elston{a),  which  was  trespass  against  S.,  C, 
and  D.,  who  pleaded  jointly,  and  appeared  by  the  same 
attorney,  a  verdict  was  had  against  B^,  with  10/.  damages, 
znd  Jbr  C.  and  X). ;  and  upon  motion,  the  Court  of  Com- 
mon Pleas  held,  that  the  costs  payable  to  C.  and  D,  might 
be  set  off  against  those  payable  to  the  plaintiff  by  B,  The 
ground  of  the  decision  was,  that  the  rule  of  H.  T.  2  W,  4, 
s.  93  (6),  does  not  apply  to  a  set-off  claimed  by  parties  in 
the  same  suit.  The  principle  of  that  decision  applies  to  the 
present  case. 

Alexander  showed  cause  in  the  first  instance.  The 
question  may  be  considered  as  if  the  rule  of  Court  alluded 
to  had  not  been  made.  There  has  always  been  a  distinction 
betvreen  the  practice  of  the  Common  Pleas  and  King's  Bench, 
as  to  preserving  the  attorney's  lien  for  costs.  In  the  Com* 
mon  Pleas,  from  the  earliest  cases  down  to  the  new  Rules, 
the  attorney's  lien  has  been  invariably  disregarded.  George 
V.  JEUion  was  decided  by  the  Court  of  Common  Pleas  on 

(a)  1  Bingh.  N.C.  513.  the  particular  suit  in   which  the 

(6)   '*  That  no  set-off  of  da-  set-off  is  sought:  provided  never- 

maizes  or  costs  between   parties  theless,  that  interlocutory    costs 

shall  be  allowed,  to  the  prejudice  in  the  same  suit  awarded  to  the 

of  the  attorney's  lien  for  costs,  in  adverse  party  may  be  deducted." 
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1835.        the  authority  of  Schoole  v.  Noble  (a),  \vhich  was  also  a  case 
Lees         '°  ^^^  ConnDOD  Pleas^  and  decided  according  to  the  pecu- 
V.  liar  practice  in  that  Court.    In  Handle  v.  Fuller  (b)  it  was 

and  others.  ^^^^»  ^^  the  King's  Bench,  that  the  lien  of  the  plaintiff's 
attorney  upon  the  debt  and  costs  recovered  in  the  cause, 
must  be  satisfied  before  the  defendant  is  entitled  to  set  off 
the  costs  recovered  by  him  in  another  cause  against  the 
plaintiff.  In  Middleton  v.  Hill  (c)  also,  the  attorney's  lien 
was  in  the  same  manner  expressly  recognized,  in  preference 
to  the  right  of  set-off.  In  both  those  cases,  the  distinction 
between  the  practice  of  the  Common  Pleas  and  the  King's 
Bench  was  observed  on  by  the  Court.  Holroyd  y.Breare  {d) 
much  resembles  this  case :  That  was  trespass  against  ^.  and 
B.,  who  pleaded  the  general  issue  and  separate  justifica- 
tions (e) :  Verdict  for  A.  generally,  and  for  J5.  on  the  jus- 
tification, but  against  him  on  the  general  issue : — Upon 
motion  to  refer  it  back  to  the  Master,  to  review  his  tax- 
ation, one  of  the  points  made  was,  that  the  costs  allowed 
to  ji,  might  be  set  off  against  those  to  be  paid  by  B. 
Bayley,  J.,  says,  '^  As  to  the  liberty  of  setting  off  the  costs 
against  each  other,  that  cannot  be  allowed,  because  it 
would  destroy  the  lien  of  the  plaintiff's  attorney."  Accord- 
ing to  the  old  law,  therefore,  supposing  that  there  had  been 
no  rule  of  Court,  the  Court  would  have  said  that  the 
plaintiff's  attorney  should  be  first  protected. 

But  further,  this  case  may  be  treated  as  if  there  had  been 
separate  actions,  for  the  defendants  appear  by  separate 
attorneys,  plead  separate  pleas,  and  are  represented  by 
separate  counsel.  If  there  had  been  separate  actions,  in- 
stead of  separate  pleas,  &c.  to  one  action,  the  Court  would 
have  had  no  authority  to  interfere  with  the  costs  in  the 

(a)  1  H.  Bla.  24.  part  only  of  the  causes  of  action 

(6)  6  T.  R.  456.  stated  in  the  declaration ;  as  other- 

(c)  1  Mauie  &  Selw.  240.  wise  £.,  upon  obtaining]  a  verdict 

(d)  4  Barn.  &  Alders.  43.  uponapiea  which  barred  the  whole 

(e)  Though  it  is  not  so  stated  in  action,  would  have  been  entitled 
the  printed  report,  the  justification  to  receive,  instead  of  being  liable 
by  B.  must  have  been  pleaded  to  to  pay  costs. 
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manDer  prayed.    The  parties  who  now  apply  are  those  who         1835. 
have  severed  the  action..    In  George  v.  Elston,  the  defend-       ^-'v-^ 
ants  pleaded jotii^/y,  and  appeared  by  the  same  attorney:  Ver-        ^l^ 
diet  for  one  defendant,  and  against  the  other.    It  was  prayed      Kewdall 
that  the  costs  might  be  set  oflF,  and  objected  that  the  lien  of    "^"^^  ^'*"^"' 
the  plaintiff's  attorney  should  first  be  satisfied.     Such  lien 
was,  as  of  course  in  that  Court,  disregarded.    IPaUeson,  J. 
But  the  practice  of  the  Courts  had  been  previously  assimi* 
laied^l     Supposing  that  to  be  so,  the  course  pursued  by 
the  several  defendants  makes  that  case  no  authority  here. 
By  severing  the  action  and  appearing  by  separate  attorneys 
and  counsel,  the  expenses  of  the  defence  have  been  greatly 
increased.  [Patieson,  i.  The  plaintiff  and  his  attorney  were 
wrong  in  suing  those  persons  who  defended  separately.] 
There  is,  however,  that  distinction  in  the  circumstances  be- 
tween George  v.EUton  and  this  case.  It  may  be  doubted  whe- 
ther the  rule  of  H.  T.  2  W.  4,  was  rightly  construed  by  the 
Court  in  George  v.  Ekton.    [PaiUson,  J.  I  take  it  that  the 
case  is  quite,  independent  of  that  rule.  The  rule  applies  only 
to  costs  between  the  same  parties.]     It  is  submitted,  that 
the  rule  ought  to  be  discharged  altogether,  or,  at  all  events, 
as  far  as  regards  the  costs  of  RadcUffe  and  Stenson. 

Cresswell,  in  support  of  his  rule.      In  all  the  cases  cited, 
except  Holroyd  v.  Breare,  in  which  the  matter  was  but  little 
considered,   the  costs   which  were  sought  to   be  set  off 
were  the  costs  of  a  different  action.     To  deny  the  right  to 
set  off,  in  a  case  such  as  this,  in  favour  of  the  attorney's  lien, 
would  be  to  hold  out  a  premium  to  attorneys  to  make  seve- 
ral persons  defendants,  to  prevent  their  giving  evidence. 
If  there  had  been  separate  actions,  the  defendant  in  each 
might  have  given  evidence  in  the  other  actions,  and  there 
might,  in  consequence,  have  been  no  verdict  at  all  for  the 
plaintiff.     No   principle,  upon  which  the  attorney's   lien 
ought  to  be  protected  where  the  costs  sought  to  be  set  off 
are  costs  io  the  same  cause,  can  be  found.     The  principle  of 
the  decision  in  George  v.  £/5/o//,  which  was  decided  since  the 
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1835.        assimilation  of  the  practice  of  the  Courts,  applies  expressly, 
Le£s         and  is  a  reasonable  principle.    There  can  be  no  doubt  that 

^-  Reffilt*s  costs  ought  to  be  set  oiF;  and  the  rule  ought,  it  is 

Kendall 
and  others,     submitted^  to  be  absolute  as  to  the  other  defendants  also. 

Cur.  adv.  vult. 
On  the  following  day, 

Lord  Den  MAN,  C.J. ,  said — ^There  was  a  case  before  us 
yesterday,  which  was  an  action  of  trespass  against  four 
persons : — one  of  the  defendants  pleaded  two  special  pleas, 
and  a  verdict  passed  against  him  on  both  ;  a  second  pleaded 
not  guilty,  which  was  found  against  him,  and  a  special 
plea,  which  was  found  for  him  ;  and  the  other  two  defend- 
ants pleaded  pleas  of  not  guilty,  which  were  found  for  them. 
The  costs  of  those  issues  which  were  found  against  the 
plaintiffs  were  sought  to  be  set  off  against  the  plaintiff 's 
costs  of  the  issue  found  for  him;  and  a  case  of  George  v. 
JElston,  lately  decided  in  the  Common  Pleas,  was  cited  in 
support  of  the  claim  of  set-off.  We  feel  that  case  to  be  an 
authority  which  we  cannot  get  over,  and  we  think  that  the 
rule  must  be  made  absolute  to  the  full  extent. 

Rule  absolute. 


The  King  v.  The  Wiltshire  and  Berkshire  Canal 
Navigation  Company. 

Where  a  canal  IN  Michaelmas  term  last,  £ere  obtained  a  rule  nisi  for  a 
conrroUver*  mandamus,  commanding  the  Company  to  allow  Thomas 
the  Company's  Vittcetit,  a  proprietor,  to  inspect  all  books,   papers,   and 

committee,       writings,  belonging  to  the  Company,  and  kept  in  pursuance 

and  autho- 
rizes every  proprietor  to  inspect  the  books  in  which  the  committee  are  directed  to  enter 
accoants,  &c.,  a  mandamus  will  not  be  granted  to  compel  the  Company  to  permit  a  pro- 
prietor tb  inspect  the  books,  where  there  has  been  no  refusal  by  the  committee,  although 
there  has  been  a  direct  refusal  by  the  clerk,  in  whose  possession  the  books  are. 

So,  although  upon  an  application  to  the  committee,  they  say  that  they  most  consider 
of  the  application,  as  it  is  a  novel  one,  and  inspection  is  afterwards  positively  refused  by 
the  clerk. 

Before  the  Court  will  grant  a  mandamus  there  mu<it  be  a  direct  refusal  by  the  proper 
parties  to  do  the  act. 
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of  the  provisions  of  2  Geo.  4,  c.  xcvii,  and  to  take  copies         18S5. 

thereof,  or  extracts  therefrom.  tIPk 
This  act  directs  that  the  affairs  and  business  of  the  Com-  r. 

pany,  except  such  matters  as  are  directed  to  be  done  at  a  ^^"^^^  ^^J" 

meeting  of  the  proprietors,  shall  be  transacted  and  managed    Berkshire 
-  .  ^  ■      •  1  •  Canal  Naviga- 

by  a  committee  of  management ;  authorizes  the  committee  ^„q  Company. 

to  appoint  clerks,  superintendents,  surveyors,  and  all  other 
officers,  except  the  treasurer,  and  to  settle  all  accounts  of 
the  treasurer,  collectors,  and  other  officers ;  and  directs 
them  to  enter  in  books  an  account  of  all  moneys  disbursed 
and  received  by  them,  and  of  all  their  contracts,  orders, 
transactions  and  proceedings;  and  every  such  book  of 
account,  and  all  books,  papers,  and  writings  belonging  to  the 
Company  are  at  all  seasonable  times  to  be  opened  to  the 
inspection  of  all  the  proprietors,  who  may  take  copies 
thereof,  or  extracts  therefrom,  without  fee  or  reward.  The 
committee  are  also  required  to  take  an  account  of  the 
rates,  tolls,  and  duties,  and  other  moneys  collected  and 
received,  and  of  the  expenses  incidental  to  the  maintaining 
the  navigation  and  other  works,  and  to  balance  that  ac- 
count annually  up  to  the  Saturday  nearest  the  last  day  of 
December;  and  such  account  is  at  all  seasonable  times  to 
be  opened  to  the  inspection  and  perusal  of  every  proprietor. 

The  committee  appointed  Crowdy  clerk  to  the  com- 
pany, and  Dmisford  agent  or  superintendent. 

16th  February,  1834,  Vincent  became  a  proprietor  of  four 
shares. 

10th  July,  1834,  Vincent  inquired  of  Crofwdy^  where  the 
books,  papers,  and  writings  of  the  Company  were  kept,  and 
was  informed  by  him  that  the  minute  book  and  list  of  the 
proprietors  were  kept  by  him,  and  that  all  the  other  books, 
papers,  and  writings  were  kept  at  the  office  of  the  Company 
at  Swindon,  under  the  care  of  Dunsford. 

10th  August,  Vincent  applied  at  the  office  at  Swindon, 
during  the  usual  hours  of  business,  to  inspect  the  books, 
&c.  belonging  to  the  Company,  when  Dunsford^s  clerk 
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1835.        refused  to  permit  him  to  see  any  books,  except  the  book 

_  which  contained  the  account  of  the  annual  expenditure. 

TheKriia  ^         *  xr-  •  ...... 

t;.  21st  August,   Vincent,  m  consequence  or  such  refusal, 

The  WiL^    addressed  a  letter  to  Crowdy,  informing  htm  that  he  had 

SHIRE  and  ^^  * 

Berkshire    been  refused  a  sight  of  the  books,  &c.  at  the  canal  office  at 

tion  Q)imiaS"  Swindon  (except  as  aforesaid),  and  expressing  a  wish  to 
see  them,  and  also  the  minute  book  and  list  of  the  pro- 
prietors in  Crowdy's  possession;  to  which  letter  Crowdy 
replied,  that  he  should  submit  the  application  to  the  com* 
mittee,  at  their  meeting  on  12th  September. 

ISth  September,  Vincent  waited  upon  the  committee  to 
request  a  sight  of  the  books,  8cc.,  and  read  to  them  the 
clause  of  the  act  under  which  he  made  the  application ; 
upon  which  the  chairman  stated,  that  it  was  such  an  appli- 
cation as  never  had  been  made  to  them  before,  and  that  it 
would  therefore  require  time  to  consider  of  it. 

18th  September,  Vincent ^  not  having  heard  from  the 
committee  or  any  other  person  upon  the  subject  of  his  ap- 
plication, wrote  to  Crowdy^  insisting  upon  his  right,  as  a 
proprietor,  to  see  the  books  and  papers,  and  informed  him 
of  his  intention  to  move  for  a  mandamus,  if  his  application 
were  not  complied  with. 

20th  September.  No  answer  being  returned,  Vincent 
wrote  again  to  Crowdy  and  Dunsford,  stating  that  he 
would,  with  his  solicitor,  call  upon  them  on  22nd  Septem- 
ber to  inspect  the  books,  &c.  in  their  possession. 

22nd  September,  Vincent^  with  his  attorney,  called  at 
the  office  of  Crowdy,  during  the  usual  hours  of  business ; 
but  was  informed  by  Crowdy^s  clerk  that  Crowdy  was  from 
home.  He  thereupon  requested  inspection  of  the  books, 
&c.  in  the  possession  of  Crowdy ;  upon  which  the  clerk 
stated  that  Crowdy  denied  his  right  to  an  inspection  of 
such  books,  &c.  Vincent  then  left  the  office,  stating  that  he 
would  call  again  shortly ;  but,  before  doing  so,  Crowdy'% 
clerk  came  to  him,  and  stated  that  Crowdy  had  returned  home 
and  had  gone  out  again,  and  declined  to  see  him  upon  the 


The  Kino 

V. 
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subject  of  bis  application.     Vincent  went  again  to  the  office        1835. 

of  Crowdy  about  two  in  tbe  afternoon  of  the  same  day,  and 

repeated  his  demand  to  see  the  books,  &c.  in  tbe  posse98ion 

of  Crowdy;  when  the  said  clerk  repeated  that  Crowdy    The  Wilt- 

was  from  home,    and  that  be  denied   Vincent'^  right  to    Berkshire 

inspect.     Later  in  the  same  day  Vinceut  went  to  the  office  ^»"^  Naviga- 

tion  Complin  J. 
of  the  Company  at  Swmdon,  and,  as  a  proprietor,  demanded 

of  Dunsford  an  inspection  of  the  books,  &c»    Dumford 

then  refused,  in  the  most  peremptory  manner,  to  allow  him 

an  inspection  of  the  books.  Sec.  or  any  of  them ;  at  the 

same  time  stating  that  he  had  no  personal  objection  to  do 

so,  but  that  he  declined  to  do  it  until  a  judicial  decision 

had  been  obtained  as  to  the  extent  to  which  an  individual, 

circumstanced  ^Vincent  was,  might  go  in  demanding  such 

inspection. 

The  rule   nisi  having    been   obtained    upon  affidavits 

stating  the  above  facts,  an  affidavit  in  answer  stated  that 

the  only  object  which  Vincent  (who  was  a  bargeman)  had  in 

applying  to  inspect  the  books  was  to  harass  and  annoy  Duns^ 

ford^  in  consequence  of  a  quarrel  between  them,  and  that  it 

was  for  that  purpose  that  he  had  become  a  proprietor. 

Campbell,  A  G.,   and   R,   F.   Richards,  now  shewed  First  point: 
cause.     This  application  is  made  merely  for  the  purpose  of  pii^Vion!  *^ 
annoying  the   officers  of  the  Company;    and  therefore, 
assuming  that  the  applicant  has  a  right  as  a  proprietor  to 
inspect  the  books  of  the  Company,  yet  this  Court  will  not 
permit  the  mandamus  to  issue. 

This  is  a  mere  private  company,  and  to  such  the  Court  Second  point: 
will  not  send  a  mandamus.     In  Rex  v.  The  London  In-  J^Jj^Jne™"" 
surance  Company  {a),  a  mandamus  to  that  Company  to 
compel  them  to  permit  a  transfer  of  stock  to  be  made  in 
their  books,  was  refused  by  this  Court,  on  the  ground  that 
the  Company,  although  incorporated  by  charter,  was  a  mere 
private  partnership,  and  that  a  mandamus  is  a  high  pre- 
rogative writ,  confined  to  cases  of  a  public  nature. 
(er)  5  Bam.  &  Alders.  899. 
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18S5.  The  applicant  states  no  special  reason  for  desiring  to  see 

Jj**^"^^      the  accounts.  In  Rex  v.  Clear  (a),  an  application  was  made 

V.  for  a  mandamus  to  compel  churchwardens  and  overseers  to 

8HIRE  and"    P^""™'^  *  rated  inhabitant  to  inspect  their  accounts,  accord- 

Berkshire     ing   to  the   directions  of  I7G€0. «,   c.  38.      The   Court 

Mon  Company*  refused  the  rule,  because  the  applicant  had  not  stated  the 

grounds  upon  which  he  desired  to  inspect  the  books. 

Third  point :         There  has  been  no  positive  refusal  by  the  proper  parties. 

'  cmand^and     '^  "^^  ^^  admitted  that  there  was  a  refusal  on  the  parts  of 

efasal.  the  clerk  and  of  the  superintendent;   but  the  books  are 

under  the  control  of  the  committee  of  management,  and 

they  did  not  positively  refuse  an  inspection.    The  chairman 

said  that  they  must  take  time  to  consider  of  the  application, 

as  it   was  one  of  an  unusual  description;  and  no  furdier 

application  was  addressed  to  the  committee. 

rst  point.  Bere,  in  support  of  the  rule,    lliis  is   an   application 

made  on  the  part  of  a  proprietor^  who  wishes  to  see  how 
the  affairs  of  the  Company  are  conducted.  It  is  difficult  to 
see  how  this  application  can  be  any  annoyance  to  Durtsford, 
who  is  only  the  servant  of  the  Company. 

cond  point.  The  act  contains  an  express  power  to  every  proprietor  to 
inspect  the  books  of  the  Company.  The  applicant,  there- 
fore, possessed  a  statutory  right,  and  he  has  no  adequate 
remedy  except  by  mandamus.  Rex  v.  The  Severn  and  Wye 
Railway  Company  {b),  shews  that  where  a  party  possesses 
a  right,  and  has  no  other  adequate  means  of  enforcing  it,  this 
Court  will  grant  him  a  mandamus.  Rex  v.  The  London  In^ 
surance  Company  is  distinguishable  from  the  present  case, 
for  there  it  did  not  appear  that  the  applicant  had  any  posi- 
tive right  to  inspect.  Rex  "v.  Clear  is  also  distinguishable, 
for  the  17th  Geo,  2,  c.  38,  gives  the  parishioners  not  a 
general  but  merely  a  limited  right  of  inspection — for  the 
remedy  of  the  evils  mentioned  in  the  preamble  of  that 
statute.     This  appears  from  the  judgment  of  Bayley,  J.,  in 

(a)  7  Dowl.  &  Ryl.  393  ;  S,  C.  4  B.  &  C.  899. 
(6)  2  Barn.  &  Aid.  646. 
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the  report  of  the  case  in  Dowling  aDcl  Ryland's  Reports.         1835. 
[LUikdakf  J.  in  that  case  says,  that  the  words  of  the  section     _,    ^ 
are  not  so  general  as  to  entitle  a  parishioner  to  an  inspection,  v. 

without  having  some  public  ground  for  desiring  it.     Here     ^^^^^^  ^^^ 
the  right  to  inspect  is  general.  Berkshire 

It  is  said  that  there  is  not  sufficient  evidence  of  a  refusal  ji^n  Company. 
to  allow  inspection.  There  was  an  application  to,  and  a 
refusal  by  both  the  clerk  and  the  superintendent  of  the 
Company.  [Lord  Denman,  C.  J.  The  committee  of  manage- 
ment have  the  control  over  the  books.]  The  books  appear 
to  have  been  in  the  possession  of  Crourdy  and  Dunsjord. 
[Uttledate,  J.  The  mandamus  is  moved  for  as  against 
the  Company.  If  the  mandamus  goes  to  the  Company, 
a  general  meeting  of  the  proprietors  must  be  called.] 
The  Court  has  power  to  mould  the  rule  for  the  man- 
damus (a),  and  it  may  be  issued  to  the  committee  of 
maQagemeut,  to  the  Company,  or  to  the  clerk.  As  the 
clerk  is  shewn  to  be  in  the  actual  possession  of  the  books, 
Sec.  the  mandamus  ought  to  be  directed  to  him.  [Little^ 
dale,  J.  The  mandamus  cannot  be  directed  to  the  clerk. 
That  has  been  decided,  (fr)] 

It  is  submitted  that  there  was  a  sufficient  refusal  by  the 
eommiitee.  The  continued  silence  of  the  committee 
amouoted  to  a  refusal  to  allow  the  applicant  to  inspect. 
[Lord  Denman,  C.  J.  There  should  have  been  an  appli- 
cation to  the  committee  after  they  said  they  would  take 
time  to  consider.]  At  all  events  the  clerk,  in  express 
terms,  denied  the  applicant's  right  to  inspect.  Even  at  the 
present  aaoment,  the  committee,  who  appear  to  answer  this 
application,  do  not  say  that  they  will  permit  the  applicant 
to  examine  the  books. 

Lord  Denman,  C.  J. — There  is  no  doubt  that  every 
proprietor  has.  a  right  to  inspect  the  books  and  accounts  of 
the  Company ;  but  those  books  and  accounts  are  under 

(a)  Vide  Rex  v.  Trustees  of  Si.         (b)  Rex  r.  Jeyes^  ante,  101. 
Pancras  New  Church,  ante,  819. 
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the  control  not  of  the  particular  officers  of  the  Company, 

fnT^jno     ^^^  ^^  ^^^  committee  of  management.      It  appears  that  the 

V.  committee  have  appointed  certain  officers,  and  an  application 

SHIRE  and'    ^^  made  to  them  to  allow  this  party  to  inspect  the  books 

Bebkshirb     and  accounts :     After  the  applicant  has  seen  the  officers. 
Canal  Naviefto  . 

tion  Company.  ^^  applies  to    the  committee  of   management,   and   the 

answer  they  give  is,  that  the  applicatioa  is  novel,  and  that 

Ifaey  will  take  some  time  to  consider  of  it.    This  is  no 

rtfusaL    The  party  satisfies  himself  with  this  application 

to   the  committee,  and  applies   again   to  Dumford  and 

Crowdtff  with  whom  it  appears  he  was  not  on  very  good 

terms.    It  does  not  appear  that  they  were  authorized  by 

the  committee  to  give  the  answer  which  they  did  give  to  this 

second  application.     The   party  ought   to  have  applied 

again  to  the  committee.    Until  the  committee  have  refused 

to  grant  an  inspection,  there  is  no  ground  for  issuing  a 

mandamus  against  any  one.     It  appears  to  me,  therefore^ 

that  as  there  was  no  refusal  by  the  committee  of  manage-? 

ment,  this  rule  must  be  discharged. 

LiTTL^DALE,  J. — I  am  entirely  of  the  same  opinion. 
There  is  no  doubt  upon  the  construction  of  the  act  of 
parliament.  Every  proprietor  has  a  right  to  inspect  the 
books  and  accounts  at  seasonable  times,  and  upon  a  proper 
application.  But  the  application  must  be  made  to  the  com- 
miitee  of  management,  and  not  to  the  officers  of  the  Com* 
pany«  There  is  no  refusal  by  the  committee.  They  say, 
''  This  is  a  novel  application,  and  we  will  take  time  to  con- 
sider of  it«"  That  ought  to  have  been  followed  up  by 
another  application,  as  there  was  no  intention  expressed  by 
the  committee  to  refuse  to  allow  the  applicant  to  have  an  in- 
spection of  the  books  and  accounts.  I  think  this  rule  should 
be  discharged. 

Patteson,  J. — I  am  also  of  opinion  that  there  has  been 
no  sufficient  refusal  on  the  part  of  the  committee,  to  autho- 
rize this  application.    There  is  no  doubt  of  the  party's 
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right  to  inspect.  Before  this  Court  directs  a  mandamus  to 
issue,  the  motive  of  the  party  for  desiring  to  inspect  the 
accounts  should  appear,  in  order  that  the  Court  may  see 
that  the  motive  is  a  proper  one. 

Williams,  J. — I  am  of  the  same  opinion.  It  does  not 
appear  that  the  party  had  any  good  motive  for  wishing  for 
an  inspection  of  the  accounts. 
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Rule  discharged  with  costs  (a). 

(a)  And   see  Res  v.  Brecknock  and  Abergavenr^  Cajial  Company^ 
a]i/e,iv.  871. 


Fletcher  v.  Lew. 

The  plaintiff  resided  in  the  kingdom  of  Belgium. 
Campbell,  A.  G.  in  Easter  term  last, — on  30th  of  May, — 
obtained  a  rule  on  the  behalf  of  the  defendant,  who  was 
the  commander  of  his  Majesty*s  revenue  cutter  Defence, 
in  the  service  of  the  Customs,  calling  upon  the  plaintiff  to 
shew  cause  why  the  proceedings  should  not  be  stayed 
until  the  plaintiff  should  give  such  security  for  the  costs  in 
the  cause,  in  case  he  should  become  nonsuit  or  discon- 
tinue, or  the  defendant  should  obtain  a  verdict,  as  the 
Master  should  approve  of.  Notice  of  action  was  given  on 
the  24th  of  March  last,  and  served  on  the  defendant  on  the 
6tb  of  April.  In  this  notice  the  abode  of  the  plaintiff  was 
described  as  of  No.  7,  Feston  Street,  Nieuport,  in  the 
kingdom  of  Belgium.  On  the  l^th  of  May,  a  copy  of  a 
writ  of  summons  was  served.  On  the  15th  of  May,  an 
appearance  was  entered.  On  the  25th  May,  a  copy  of  the 
declaration  was  delivered,  and  a  plea  demanded;  and  on 
the  27th  of  May,  a  plea  of  Not  Guilty  was  left  with  the 


Where  the 
plaintiff  re- 
sides abroad, 
the  Court,  by 
the  08th  rale 
ofH.T.2 
Will.  4,  has  a 
discretionary 
power  to  re- 
auire  security 
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withstanding 
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So,  it  may 
be  required 
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joined, 
temblt  (a). 


(a)  Vid€  Du  Bello'u  y.  L<nrd  Waterpark,  \  Dowl.  &  RyL  348,  n. 
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1835.        plaintiff's  attorney;  but  no  copy   of  an   issue  baa   been 


delivered. 

Fletcher 

V. 

Lew.  Plati  now  shewed  cause.     This  application  is  made  too 

late,  as  the  defendant  has  pleaded. 

Campbell,  A.  G.  (and  Barlow  was  with  him)  in  support 
of  the  rule.  Formerly,  after  plea  pleaded,  a  defendant 
could  not  apply  for  security  for  costs ;  but  this  is  altered 
by  the  late  rule  (a),  which  provides,  that  an  application  to 
compel  the  plaintiff  to  give  security  for  costs  must  be  made 
in  ordinary  cases  before  issue  joined.  The  reason  of  the 
making  of  this  rule  was,  that  pleading  may  now  proceed 
during  vacation.  This  application  was  made  within  the 
first  four  days  of  term,  and  therefore  is  in  time.  [Patlesouy 
J.  The  reason  of  the  late  rule  was  not  what  you  have 
stated,  but  to  assimilate  the  practice  of  the  Courts. 
Littledale,  J.  The  application  was  made  within  eight  days 
after  the  declaration  was  delivered.]  In  Fry  v.  fVills  {b),  it 
was  determined  by  LiUledakf  J.,  that  the  defendant  did 
not  lose  his  right  to  require  security  for  costs,  by  obtaining 
fufther  time  to  plead ;  and  that  the  rule  of  Hilary  term, 
1832  (a)|  gives  the  Court  a  discretion^  although  a  fresh  step 
has  been  taken  by  the  defendant  after  a  knowledge  of  the 
plaintiff's  absence  or  residence  abroad. 

Lord  Denman.  C.  J. — We  are  of  that  opinion.  The 
rule  will  be  absolute  on  payment  of  costs. 

Rule  absolute  accordingly  (c). 

{a)  Rule  98,  Hil.  2  Will.  4;  8  1   Price,   P.  C.     159;    Bromn  ▼. 

Biogh.  303;    1   Moore  &  ScoU,  Wright,  1  Dowl.  P.O.  95;  Rex  v. 

499;   3  Bam.  &  Adol.   389;    S  Day,  ibid  39;     Res  v.  Palteson^ 

Crompt.  &  Jenr.  196.  ibid;   Waliers  v.  Frythall,  5  East, 

{b)  3  Dowl.  P.  C.  6.  338;  Duncan  v.  Stents  1  Dowl.  & 

(c)  And  see  WUion  v.  Minchin^  Ryl.  348,  and  5  Barn.  Se  Alders. 

2  Crompt.  &  Jerv.  87 ;  8  Tyrwh.  702 ;    Doe  d,  Hudtan  v.  Jameson 

166  ;   1  Dowl.   P.  C.  299;  5.  C  4  Mann.  &  Ryl.  570. 
per  nomen    Minchin  v.  MtncMm^ 
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1835. 

The  King  v.  John  Henry  Manners  Sutton,  Esq.        ^-^n*^^ 
an  Infant. 

Indictment  for  the  non-repair  of  Kelham  Bridge,  ^^^  j^^^^^^ 
in  the  county  of  Nottingham,  upon  an  alleged  liability  to  seised  of  lands 
repair  ratione  tenurae.     Plea:  not  guilty.  '     il!)s?ess!oL"of 

At  the  trial  before  Tindaly  C.  J.,  at  the  Derby  spring  his  guardian 
assizes,  in  1834,  it  appeared  that  the  defendant  was  of  the  i,  notmdict- 

age  of  eleven  years,  and  that  he  was  the  son  and  heir  of  ^^^^  ^^^  ^.^®  ^ 
.        .  ....         non-repair  of 

Mr.  Sutton,  who  died  intestate,  and  who  in  bis  life-time  a  bridge  re- 
was  seised  of  the  estate  in  respect  of  which  the  liability  to  '^^^g®""^*' 
repair  was  charged.     The  defendant,  who  was  in  the  course  dian  in  socage, 
of  education,  was  in  the  habit  of  passing  his  vacation  at  of  the^lands*^'* 
Kelham,  and  occasionally  visiting  it  at  other  times.     His  charged  with 
mother  was  his  guardian  in  socage  (fr).     At  the  trial,  nu-  indictable.' 

merous  objections  were  made,  some  of  which  are  stated      ^»  *°y.^^ 
■'  cupter  of  the 

(6)  It  was  stated  on  the  motion      eery,  but  it  did  not  appear  that  she    *^?  ^tlT'^Si  * 
for  the  rule  nisi,  that  she  had  an      was  the  receiver  appointed  by  that  guardian  in 
-allowance  from  the  Court  of  Chan-      Court.     Vide  poti,  359,  (b).  socage,  or 

other  owner  of 
the  lands  charged,  not  in  pouession,  would  be  also  indictable,  qtutre. 

(a)  Goardian  in  socage  is  the  next  friend  in  blood  to  whom  the  inheritance  cannot  descend ; 
litt.  If  3;  Perk.  65 ;  Dyer,  359  b ;  2  UolJ.  Abr.  40. 1.  10,  citing  27  Edw,  3,  79  b,  (of  the  fint 
edition  of  the  Year-Books,  being  <7  Edw.  S,  fo.  3,  pi.  26.  of  the  2d  edition,)  14  Vin.  178,  pi.  2. 

By  3  &  4  fT.  4,  c.  106,  s.  6,  everj  lineal  ancestor  is  made  capable  of  inheriting.  This  how- 
ever would  not  prevent  the  motlier  from  being  guardian  in  socage  in  respect  of  lands  which 
had  descended  ex  parte  patern&;  it  being  provided  by  s.  2,  that  in  every  case  descent  shall  be 
traced  from  the  purchaser,  sach  lands  could  not  descend  to  the  mother;  for  though  by  her  entry 
as  guardian  in  socage  the  son  would  become  actually  ieised  of  the  freehold,  yet  as  he  would  not 
have  been  the  purchaser,  the  mother  could  not  upon  his  death  trace  a  deteent  to  herself  from 
a  purchaser. 

The  late  statute  appears  however  to  have  taken  the  wardship  in  socage  from  persons  related 
to  the  in£sDt  of  the  half  blood,  when  related  on  the  side  from  which  the  land  descended, — or,  in 
other  words,  on  the  same  side  with  the  purchaser, — although  they  should  be  also  of  half  blood 
to  the  purchaser,  inasmuch  as  by  s.  9,  such  persons  are  made  capable  of  inheriting  next  after 
relations  of  the  same  degree  of  the  whole  blood.  Brfore  that  statute,  a  brother  or  other  relation 
of  the  half  blood  was  not  only  capable  of  being  guardian,  but  was  even  preferred  to  more 
remote  relations  of  the  whole  blood,>-provided  he  were  not  of  the  blood  of  the  ancestor  from 
whom  the  land  descended.  Com.  Dig.  tit.  Gardian,  (B.  1) ;  Swan  v.  Gateland,  Cro.  £liz.  825 : 
t  Roll  Abr.  40,  pi.  61 ;  14  Vin.  Abr.  178,  pi.  6  ;  Sir  F.  Moore,  635 ;  2  Anders.  i7l,  5.  C. 
Seeus,  if  the  brother  &c.  of  the  half-blood  to  the  infant  were  of  the  whole  blood  of  the  pur- 
chaser; because  in  that  case  the  land  might  by  possibility  descend  from  the  infant  to  some  col- 
lateral relation,  and  from  that  relation  to  the  brother  &c.  of  the  half  blood.  Co.  Litt.  88 1|. 

"  At  common  law,  it  was  a  good  objection  to  remove  a  guardian  in  socage,  that  a  remainder 
wu  limited  to  him ;  upon  a  presumption  that  such  a  guardian  would  destroy  the  ward.  But 
it  is  no  objection  where  a  parent  is  euardian ;  for  it  would  be  a  monstrous  presumption, 
that  a  man  would  destroy  his  own  child  to  inherit  his  estate."  Per  West,  C.  in  the  Court  of 
Cbanceiy  in  Ireland;  Pasch.  11  Geo,  1 ;  Morgan  v.  DUlon,  9  Mod.  142. 
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below.  By  the  direction  of  the  learned  judge,  a  verdict 
was  entered  for  the  crown,  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  verdict  of  not  guilty.  In 
Easter  term,  1834,  Campbell,  A.  G.  obtained  a  rule  niai 
to  set  aside  the  verdict,  and  enter  a  verdict  for  the  de- 
fendant, or  for  a  new  trial,  on  the  four  following  grounds; 
viz. 

1.  The  infancy  of  the  defendant. 

2.  The  admission  of  improper  evidence  on  behalf  of  the 
prosecution. 

3.  That  the  occupier,  and  not  the  Ofoner,  is  liable. 

4.  The  improper  rejection  of  certain  proceedings,  offered 
in  evidence  on  behalf  of  the  defendant,  of  the  18th  and  20th 
years  of  Edto,  S. 

In  support  of  the  first  ground,  Com*  Dig.  tit.  Chimin, 
(A  4,)  and  1  Roll.  Abr.  392;  and  in  support  of  the  third 
ground,  4  Bla.  Com.  22,  1  Hale's  P.  C.  20,  were  cited  (a). 


Third  point: 
liability  of 
occapier. 


Sir  F.  Pollock,  Balguy,  K  R.  Clarke,  and  Waddington, 
in  Easter  term,  1835,  shewed  cause. 

I.  It  is  said  that  the  occupier  is  liable,  and  not  the  owner. 
The  authorities  cited  from  Roll.  Abr.  and  Com.  Dig.  relate 
to  highways,  and  not  to  bridges.  All  the  cases  as  to  the 
liability  to  repair  bridges  ratione  tenuras,  throw  the  burden 
upon  the  owner  of  the  land,  and  not  upon  the  occupier: 
though  it  is  not  contended  that  the  occupier  is  not  liable, 
where  the  owner  cannot  be  found.  There  is  a  passage 
in  2  Inst,  which  shews  that  the  liability  to  repair  is  not 
in  relation  to  the  ocaipation,  but  is  a  charge  upou  the 
estate.  Lord  Coke,  in  his  exposition  of  the  stat.  22  Hen.  8, 
c.  5  (b),  says,  that  '*  an  infant  that  hath  house  or  lands  by 
descent  or  purchase,  is  liable  to  this  public  charge;  and  so 
is  the  husband  of  a  feme  covert.'^  There  is  a  case  in  I^aU 
mer's  Reports  (c),  in  which  it  was  held  that  the  occupier 


(a)  As  the  judgment  proceeded 
upon  the  first  nnd  third  grounds  of 
objection,  the  ai^uments  founded 


on  the  other  objections  are  omitted. 
(6)  2  Inst.  703,  s.  5. 
(c)  Page  389. 
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was  liable  to  an  indictment  for  non-repair;  but  that  was  a  1835. 
case  on  £  8c  3  PUL  4r  Mary,  c.  8,  by  which  the  occupier, 
and  not  the  owner,  was  made  liable.  It  is  to  be  collected 
from  all  the  authorities  (although  it  is  not  distinctly  laid 
down)  that  the  public  may  make  the  occupier  liable,  but 
that  is  only  where  the  owner  cannot  be  found.  [Little- 
dale,  J.  In  JRegina  v.  Sir  John  BuckneU{a)f  it  was  laid 
down  by  Holt,  C.  J.,  **  that  a  man  is  not  bound  to  repair  a 
bridge  because  he  has  a  manor,  or  is  lord  of  a  manor;  but 
it  must  be  said  that  there  is  some  charge  upon  the  manor 
that  can  oblige  the  man  to  repair,  and  that  only  can  be  one 
of  these  two  ways  :~First,  that  he  held  the  manor  by  the 
service  of  repairing  the  bridge  Sec,  that  is  ratione  tenura; 
and  this  being  a  charge  upon  the  possession,  is  like  any  other 
service  for  which  the  tenant  in  possession  is  chargeable. 
Every  tenant  in  possession,  be  he  but  tenant  for  years  or  at 
will,  is  bound  to  repair;  and  immediately  upon  default  of 
repair  he  is  indictable.  The  other  way  of  charge  is  by  pre^ 
scripiion,  and  then  it  must  be — the  ter-tenant  and  all  those 
whose  estate  he  has,  did  use  and  were  bound  to  repair.'' 
Is  there  any  distinction  in  principle  between  highways  and 
bridges  ?]  Regina  v.  Buckneli  is  reported  also  by  Lord  Ray- 
mond {b).  It  would  appear  from  that  case, — and  it  is  ad- 
mitted,— that  a  tenant  for  years,  or  even  a  tenant  at  will, 
would  be  liable,  where  the  owner  cannot  be  found,  but 
where  he  can  be  found,  he  is  the  person  to  be  indicted. 
The  owner  is  the  person  ultimately  liable ;  and  if  it  was 
necessary  in  the  first  instance  to  indict  the  occupier,  and 
leave  him  to  his  remedy  against  the  owner,  there  would  be 
a  multiplicity  of  proceedings.  [Littledale,  J.  According 
to  your  argument,  if  the  owner  of  the  fee  were  to  make  a 
lease  for  ninety-nine  years  to  A.,  and  j4.  were  to  grant  an 
nnder-lease  for  twenty-one  years  to  B.,  and  B.  were  to 
grant  a  lease  from  year  to  year,  every  one  of  the  parties 
would  be  liable  to  an  indictment.]    A  corporation  is  clearly 

(a)  7  Mod.  55.  {h)  2  Lord  Raym.  79S,  804, 856, 1175, 1249- 
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1835.  liable  to  be  indicted  for  the  non-repair  of  land  ratione  tenu-- 
r»;  yet  there  can  be  no  actual  occupation  by  a  corporation. 
It  is  therefore  manifest  that  it  is  in  respect  of  the  estate 
that  the  liability  arises,  and  that  it  is  not  a  charge  upon  the 
person  in  respect  of  the  land.  If  the  public  could  only 
proceed  against  the  occupier,  the  remedy  by  indictment 
would  be  of  little  use.  The  occupier  might  be  a  man  in 
bad  circumstances,  and  there  is  no  way  of  levying  the  fine 
upon  the  land.  The  owner  is  always  a  responsible  person, 
since  he  receives  the  rents. 

II.  Assuming  that  the  occupier  is  the  party  liable,  the 
defendant  in  this  case  was  the  occupier.  The  land  was 
occupied  by  his  mother,  who  was  his  guardian  in  socage, 
and  the  occupation  of  the  guardian  in  socage  is  the  occu« 
pation  of  the  ward ;  1  Cruise's  Digest  (a),  Goodtitle  d.  New^ 
man  v.  Newman  (6),  Reg.  v.  Duchess  of  Buccleugh  (c), 
Co.  Lit.  89  a. 
First  point:  Then  it  is  said  that  the  defendant  is  an  infant,  and  ia 

Infancy.  therefore  not  liable  to  this  indictment;  and  in  support  of 

this  position  a  passage  from  Bla.  Com.  was  cited.  Black* 
stone^  as  an  authority  for  the  proposition  which  he  lays 
down,  refers  to  a  passage  from  Hale^s  P.  C.  Upon  a  re- 
ference to  Hale  it  will  be  found,  that  he  lays  down  the 
reverse  of  that  which  is  stated  by  Blackstone.  Hale,  after 
speaking  of  the  case  of  an  infant  indicted  for  a  misdemeanor, 
or  for  a  riot  or  battery,  proceeds  thus — *'  But  if  the  offence 
charged  by  the  indictment  be  a  mere  non-feasance,  {unless 
it  be  of  such  a  thing  as  he  is  bound  to  by  reason  of  tenure, 
or  the  like,  as  to  repair  a  bridge  S^c.)  there  in  some  cases  he 
Ihall  be  privileged  by  his  nonage,  if  under  twenty-one, 
though  above  fourteen  years,  because  laches  in  such  a  case 
shill  not  be  imputed  to  him.''  {^Coleridge,  J.  Do  you  con- 
tend Ihitt^he  infant  may  be  imprisoned?]  The  authorities 
certainly  shew  that  the  infant  cannot  be  imprisoned. 
There  is  a  case  mentioned  in  Hawk.  P.  C,  in  which  tres- 
pass was  brought  against  a  child  of  four  years  old,  for  knock- 
ing out  a  man's  eye.  It  was  put  to  the  plaintiff's  coun- 
(a)  Page  59.  (6)  3  Wilson,  516.  (c)  1  Salkeld,  358. 
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8el(a),  whether  he  ought  not  at  once  to  abandon  the  action.  1835. 
It  does  not  appear  how  the  case  ended>  but  it  was  assumed 
that  the  infant  was  liable  to  the  action.  The  law  distinguishes 
the  ages  of  infants  into  several  periods  for  several  purposes. 
An  infant  may  be  indicted  for  felony.  This  is  not  however 
like  a  case  in  which  mains  animus  is  charged  upon  the  in-* 
fant.  It  is  a  mere  civil  proceeding  to  try  the  right.  The 
indictment  does  not  charge  any  thing  of  a  criminal  nature. 
It  was  argued  on  a  former  occasion,  that  the  passage  in 
Hale  which  has  been  cited,  applies  to  infants  above  the  age 
of  fourteen*  There  is  however  no  reason  why  an  infant 
under  14  should  be  exempt,  and  one  above  that  age  be  lia- 
ble* There  is  no  difference  in  the  rights  of  infants  during 
these  two  periods,  to  furnish  a  principle  for  this  difference 
of  liability.  Lord  Coke,  in  the  passage  which  has  been 
already  alluded  to,  draws  no  such  distinction.  In  Bac.  Abr. 
tit.  Irifancy  and  Age,{li),  it  is  said,  that  as  to  misdemeanors 
and  offences  which  are  not  capital,  in  some  cases  an  infant 
is  privileged  by  his  nonage ;  and  herein  the  privilege  is  all 
one,  whether  he  be  above  the  age  of  14  or  under,  if  he  be 
under  £1  years;  but  with  these  differences, — and  then  the 
passage  from  Hale  is  copied  verbatim,  and  several  additional 
authorities  are  cited  in  the  margin  It  is  therefore  evident 
that  Hale  was  not  considered  as  applying  the  proposition 
to  infants  above  14.  This  is  a  civil,  and  not  a  criminal 
proceeding.  The  duty  to  repair  is  a  mere  service.  'The 
principle  which  makes  a  corporation  liable,  applies  to  an 
infant.  In  many  cases  infancy  is  no  protection.  Thus,  in 
Conny^B  case  it  was  held,  that  in  a  per  qua  servicia,  the 

(fl)  Et  cum  hoc  Moile,  J.,  lifted  Upon  which  Billing,  for  the  dc-  Trespass  for 
op  the  very  person,  i.  e.  the  infant,  fendant,   prayed  that   a  guardian  ■**"".l*  ■"**  ^** 
ID  his  band,  and  placed  him  on  the  might  be  recorded.    Copleyt  the  „,  infant  of  the 
Bench  (en  le  Place),  and  said  to  guardian  appointed,  prayed  leave  age  of  four 
Wangford  (the  plaintiff's  coun-  to  imparl  to  Cras  Mich.     M.  35  1^*"*' 
acl)— You  see  here  the  very  per-  If.  6,  fo.  11,  pl«  18. 
son :  therefore  consider  well,  &c.  The  imparlance  was  probably 
Wangjord,  pointing  to  the  eyeless  eflfectual,  as  the  case  is  not  after- 
socket  of  his  client,  said  that  he  wards  mentioned, 
most    act  upon  his  instructions. 
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1835.  defendant  shall  nol  have  his  age  (a).  When  a  puUic  right 
intervenes,  age  cannot  be  claimed.  If  an  infant  is  not  lia* 
ble,  a  bridge  may  remain  out  of  repair  for  tweotj  years. 

The  defendant  has  pleaded  not  guilty :  if  he  is  protected 
by  bis  infancy,  he  ought  to  have  pleaded  it  in  abatement^ 
since,  as  far  as  regards  the  right,  the  liability  is  beyond 
question.  [^Cokridge^  J.  May  it  not  be  said  that  an  infant 
cannot  be  guilty  of  an  offence  of  this  description;  and  if  so, 
could  not  infancy  be  given  in  issue  under  the  plea  of  not 
guilty  ?]  It  has  been  shewn  that  an  infant  can  be  indicted 
for  this  description  of  offence. 

First  point:  Campbell,  A.  G.,  Adams,  Serjt,  and  Jmos,  in  support  of 

d?cubirfor'^  the  rule.  It  is  admitted  that  the  defendant  is  in  the  aauio 
non-repara-  situation  as  an  infant  of  six  weeks  old.  Would  an  infant 
^^^^'  of  that  tender  age  be  compellable  to  plead,  and  if  found 

guilty  be  liable  to  be  brought  up  for  judgment.'  The  in* 
terests  of  the  public  do  not  require  such  an  absurdity;  for 
the  occupier  is  liable.  It  was  said  that  the  infancy  should 
have  been  pleaded  in  abatement.  How  can  an  infant  plead 
in  abatement  any  more  than  in  bar  i  It  is  admitted  aUo 
that  an  infant  cannot  be  imprisoned^  in  case  the  fine  is  not 
paid.  What  useful  purpose  then  would  the  indictment 
answer?  The  offence  of  not  repairing  a  bridge  is  by  law  a 
misdemeanor.  It  is  a  proceeding  which  subjects  the  offender 
to  Jine  and  imprisonment.  [Coleridge,  J.  How  is  the  in* 
fancy  of  the  defendant  to  appear  after  verdict  i]  The  mailer 
is  full  of  diiiiculties: — How  is  the  infant  to  plead?  In  an 
action,  if  an  infant  is  plaintiff,  he  appears  by  his  procbein 
amy;  if  defendant,  by  his  guardian.  But  he  cannot  appear 
by  guardian  in  a  criminal  proceeding.  Assuming  that  the 
possession  of  the  guardian  is  that  of  the  infant,  the  latter 
cannot  be  considered  as  the  occupier  for  the  purpose  of 
making  him  liable  to  this  .criminal  charge.  If  an  infant  is 
now  liable,  he  must  have  been  liable  always.  Before  the 
abolition  of  tenure  by  knight's  service,  the  guardian  in  chi- 
valry took  the  profits  of  land  which  belonged  to  the  infant 

(a)  9  Co.  Rep.  84  b,  cited  2  Vin.  Abr.  140,  pL  14. 
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wvd  to  Ilia  own  use.  The  infant  then  surely  could  not  be 
liable  to  ao  indictment  for  the  non-repair  of  a  bridge. 
Doea  the  abolition  of  tenure  by  knight's  service  at  all  alter 
the  infant's  liability  i  The  rents  and  profits  of  the  land  are  Soxion 
received  by,  and  by  law  belong  to  the  guardian  in  socage; 
and  he  has  such  an  interest  in  the  estate  as  would  enable  him 
to  gain  a  settlement ;  Res  v.  The  Inhabitants  of  Oakley  (a). 
Where  the  indictment  is  against  the  county/ and  the  inhabit- 
ants are  found  guilty^  the  land  of  each  individual  is  subject 
to  a  rate,  and  there  may  be  a  distress  for  the  amount. 
2  Imt.  70S,  is  an  authority  merely  to  shew  that  where  the 
iohabitaats  of  a  county  are  found  guilty  of  an  indictment 
for  aon«repair  of  a  bridgCi  an  infant,  who  is  an  inhabitant,  is 
liable  to  the  rate,  and  to  a  distress  for  the  non-payment  of 
it.  But  the  passage  is  no  authority  for  the  position  that  an 
infant  is  liable  to  an  indictment.  The  case  cited  from 
Cok€*$  Beportsib)  was  a  civU  action,  and  the  decision  is  there- 
fore not  applicable  to  the  present  question.  The  passage 
in  Lord  Hah  will  be  found  on  examination  to  be  an  au 
thority  for  the  position^  that  an  infant  under  the  age  of 
fourteen  years  is  not  liable  to  be  indicted  for  the  non-repair 
of  a  bridge.  [Lord  Deuman,  C.  J.  Suppose  the  infant  to 
be  in  receipt  of  the  rents  and  profits; — could  he  say,  "  I 
know  my  estate  is  liable,  but  I  am  an  infant,  and  therefore 
I  will  not  pay."]  There  was  no  evidence  in  this  case  of 
any  knowledge  on  the  part  of  the  infant  that  he  was  liable. 
[IMtUdaU^  J.  Suppose  an  infant  above  fourteen  years  of 
lye,  who  had  no  guardian  either  testamentary  or  in  socage, 
to  be  ia  possession  and  in  receipt  of  the  rents  and  profits.] 
In  that  case,  the  infant  might  be  liable  to  an  indictment; 
but  here  the  infant  is  under  fourteen,  and  his  guardian  is  in 
possession  and  in  receipt  of  the  rents  and  profits.  [Cok- 
ridge,  J.  Suppose  a  case  where  there  could  be  no  guardian 
either  testamentary  or  in  socage,  as  where  a  devise  is  made 
.  to  a  child,  under  fourteen,  who  is  nullius  filius.]  The  Court 
of  Chancery  would  in  that  case  appoint  a  guardian.  [Pat^ 
iiiom,  J.   A  receiver  appointed  by  the  Court  of  Chancery 

(a)  10  East,  491.  {h)  Conny's  case,  antCf  357. 
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1835.  ^^^  i>o  interest  in  the  land  (a):  he  is  a  mere  bailiff  or  agent.Q 
The  Court  of  Chancery  might  interfere  and  grant  a  special 
power.  The  Court  will  not  lay  down  a  general  rule  ia 
order  to  meet  a  contingency — which  is  scarcely  possible— 
of  there  being  no  occupier.  [PattesoHf  J.  There  is  no 
case  in  which  infancy  can  be  pleaded  in  an  action  for  a 
tort.  Suppose  a  person  were  to  fall  over  a  bridge  which 
is  out  of  repair,  and  which  an  infant  is  bound  to  repair 
ratione  tenurae ;  the  party  injured  might  maintain  an  action 
on  the  case  against  the  infant]  That  is  a  petitio  prin* 
cipii,  as  it  assumes  that  the  infant  is  liable.  Com.  Dig* 
tit.  Chimin  (A,  4)^  and  1  Roll.  Abr.  39^,  shew  that  an 
Second  point :  infant  is  not  liable  to  be  indicted  for  the  non-repair  of  a 
alone^l^able  f^'gf^^oy.  The  law  applicable  to  highways  is  equally  so  to 
bridges,  for  a  bridge  is  part  of  the  highway. 

Supposing  there  is  a  doubt  as  to  the  liability  of  an  infant 
in  the  occupation  of  the  estate  in  respect  of  which  the 
liability  arises,  there  can  be  no  doubt  that  where  an  infant 
is  not  in  the  occupation,  be  is  not  liable.  The  defendant 
in  this  case  is  not  in  the  occupation.  The  occupation  is  in 
the  guardian  in  socage.  For  this  the  cases  in  Com.  Dig,  tit, 
"Gardian"  (B.  4),  and  Vin.  Abr.  tit.  "Guardian  and  Ward," 
are  authorities.     The  occupier  should  have  been  indicted. 

Adams,  Serjt.,  and  Amos,  were  heard  upon  the  two 
other  points;  but  as  Campbell,  A.Q.,  was  called  away  by 
official  business,  the  Court  said  they  would  hear  him  the 
next  day,  if  they  thought  it  necessary.  On  the  following 
day,  Campbell,  A.  G.,  waa  about  to  argue  upon  the  other 
points,  when  he  was  stopped  by  the  Court. 

Lord  DcNMAN,  C.  J. — We  feel  so  much  difficulty  upon 
the  first  and  third  points,  that  we  will  look  into  the  autho- 
rities upon  those  questions  before  we  bear  you  upon  the 

other  points.  _  ,         , 

Lur.  adv.  vuit. 

(a)  As  to  other  receivers,  vide  &  Ryl.  357;  10  Barn.  &  Cressw. 
Doe  d.  Mann  v.  Walters,  5  Mann.      626. 
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Lord^DENMAN,  C.  J.»  in  the  course  of  this  term,  de-        i835. 
livered  the  judgment  of  the  Court  as  follows  : 

This  was  an  indictment  for  the  non-repair  of  Kelbam 
bridge,  in  the  county  of  Nottingham^  to  the  reparation  of 
which  the  defendant  was  alleged  to  be  bound  ratione 
teourse.  The  indictment  was  in  the  common  form,  and  the 
verdict  passed  for  the  crown*  Upon  the  argument  of  a 
motion  for  a  new  trial,  several  points  were  insisted  on,  but 
as  this  case  will  be  decided  upon  one  only,  it  is  unnecessary 
to  do  more  than  to  state  that  one,  with  the  facts  on  which 
it  rested,  and  the  reasons  for  our  decision. 

It  appears  that  the  defendant  was  son  and  heir  of  i 
Sutton,  who  died  intestate  and  seised  of  the  property  on 
which  the  obligation  to  repair  attached, — that  he  was  an 
infant  of  the  age  of  eleven  years,  in  a  course  of  education 
from  home,  passing  his  vacations  there,  and  occasionally 
visiting  it, — that  his  mother  was  his  guardian,  and  resided 
00  the  property. 

It  was  contended  that  the  defendant  was  not  the  occu^ 
pier,  and  that  the  occupier  only  could  be  indicted  for  non- 
repair. As  we  are  of  opinion  that  the  defendant  was 
neither  an  owner  nor  an  occupier  in  the  sense  required  to 
make  him  chargeable  upon  this  indictment,  it  will  be  un- 
necessary for  us  to  decide  generally  whether  owners,  merely 
as  such  and  not  in  occupation,  are  liable  to  charges  of  this 
description,  as  no  doubt  can  exist  as  to  the  liability  of  occU' 
piers.  Considering  it  then  as  settled  law  that  the  occupier 
of  land  charged  with  the  repair  of  a  bridge  is  liable  to  the 
performance  of  that  duty,  and  assuming  only,  for  the  pur- 
pose of  the  argument,  that  the  owner  as  such  may  be  ako 
liable,  the  question  for  our  consideration  will  be,  whether 
the  defendant  is  either  the  owner  or  the  occupier  of  the 
lands  charged,  in  such  a  sense  as  is  required  for  the  pur- 
poses of  the  present  indictment.  This  will  depend  upon  a 
.  consideration  as  well  of  the  facts  above  stated  as  of  the 
nature  of  the  duty  for  the  neglect  of  which  he  is  charged. 

Now,  as  to  the  former,  we  can  only  take  the  possession 
of  the  defendant's  mother  to  be  that  of  a  guardian  in 
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^oc«ge;  and  it  is  demr  from  several  authorities  that,  for 
some  purposes,  the  infjEiiit  whose  guardian  in  socage  has 
entered  and  is  in  possession,  is  considered  in  law  as  not 
nerelj  the  oMmer  in  rights  but  the  owner  in  actual  seuim  of 
the  lands  («)•  This  is  so  for  the  purpose  of  transmitlbg 
lands  by  descent;  Bro.  Abr.  tit.  Descent,  pi.  19(b);  or  ex- 
cluding the  half  blood  by  a  possessio  fratris ;  Goodiitle  v. 
Neum9au{e);  in  each  of  which  cases  an  actual  entry  and  pos- 
aeaaion,  at  least  by  construction  of  law,  are  necessary.  The 
defendant  therefore  may  be  taken  to  be  an  awtier  actually 
seised;  but  th€n  tt  is  by  his  guardian;  and  his  wardship 
-precludes  him  entirely  from  any  amtrd  over  the  land  or 
any  dkfo&d  of  the  issues  <<2).  He  can  at  present  claim  his 
raainienance  from  it,  and  no  more.  This  is  the  nature  of 
the  defendant's  present  rebtion  to  the  land. 

Neit,  as  to  ihe  duty  to  be  performed*— it  is  to  be  ob- 
served that  this  is  not  merely  the  duty  of  any  inhahitaxd  of 
a  county,  with  regard  to  a  bridge  reparable  by  the  county^ 
namely,  to  submit  to  an  assessment  on  his  lands,  and  a 
-dislresa  in  case  of  non-payment,  the  amount  of  the  assess- 
ment being  to  be  paid  over  to  public  officers,  who  are 
charged  with  the  actual  superintendence  and  performance 
of  the  repairs.  To  this  duty,  an  infant  is  expressly  declarad 
by  Lord  Coke  (e)  to  be  liable,  if  he  hath  house  or  lands  by 
descent  or  pnrcbase.  But  an  individual  charged  as  the 
defendant  is  here  charged,  ts  iimself  required  to  do  the 
ac^  the  law  not  interfering  either  to  control  or  assist  him 
in  the  manner  of  procuring  or  applying  the  necessary  funds. 
It  should  seem  reasonable  therefore  to  suppose  that  the 
owner  or  occupier,  who  is  to  be  held  liaUe  criminally  for 
non-repair,  aihouid  be  one  in  whom  the  law  supposes  to  be 
vested  a  eomummnd  over  and  actual  possession  of  the  profits 
ef  the  Imd ;  and  we  ought  to  requu-e  some  principle  or 
authority  for  holding  that  the  liability  attaches  under  other 
ciroumstanees. 
(a)PM^tcaMi9CoJtep.l06a.  %  Tho.  Co.  Litt.  180,  note  (W), 
ib)  Citiog  8  Asa.  fo.  14,  pi.  6.  (c)  3  Wils.  616. 

And  see  ante,  353,  (a) ;  Co.  Litt.         {d)  Vide  Keilw.  46  b. 
15  a;  and  the  cases  collected  in         (e)  2  lost  f  09. 
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It  is  true  that  if  it  could  be  shewn  that  no  •th^r  person  1815. 
was  in  a  situation  to  be  called  on  for  the  performance  of 
the  duty,  and  that  the  public  would  receive  detrimeni  by 
considering  the  ward  not  liable,  there  are  not  wanting 
analogies  in  the  law  which  would  jostify  us  in  enforcing  tkt 
performance  of  it  by  kim.  It  is  sufficient  to  refer  for  this 
purpose  to  the  numerous  cases  collected  in  3ac.  Air*  tit* 
"  Infiincy  and  Age"  (LX  in  which  an  infant,  suing  or  being 
nied,  his  age  was  not  allowed^  nor  was  the  parol  permitted 
to  demur ;  the  principle  of  which  was,  that  by  allowing  tbc 
privilege  in  the  particular  case,  some  inconvanemet  would 
ensue  to  the  pubHe^  or  some  injmtiee  be  done  to  the  partieif 
more  than  countervailing  the  acknowledged  ineonvenienoa 
of  suffering  the  suit  to  proceed  during  the  non-age. 

The  remaining  question  therefore  is,  whether  the  guar- 
dian in  socage  in  possession  is  such  an  owner  or  occupier 
as  to  be  properly  liable  to  the  dischai^ge  of  this  burthen. 
Now  it  is  clear  that  the  guardian  in  socagej  after  entry,  has 
the  legal  possession  of  the  land  to  the  use  of  the  infant. 
It  is  observed  by  J3aj/ley,  J.,  in  Rex  v.  Oakley  {a),  that  the 
form  of  pleading  by  a  guardian  in  socage,  is,  that  he  entered 
as  such,  and  was  possessed.  During  the  continuance  of 
his  interest,  he  is  in  the  entire  receipt  of  the  profits^  and  he 
is  invested  with  the  absolute  control  over  their  immediate 
disposal,  subject  only  to  the  maintenance  of  the  heir.  He 
may  bring  trespass  or  ejectment  in  his  own  namej  and 
make  a  lease  also  in  the  same  until  the  infant's  age  of 
fourteen ;  Wade  v.  Baker  and  Cole  (6);  Courts  should  be 
held  in  his  namcjt  Shoplane  v.  Roydler[c)  \  and  he  may  grant 
copyholds  in  reversion  even,  the  grants  of  which  will  be 
foodi  though  they  come  not  into  possession  during  the 
oon-age  of  the  ward ;  8  Roll.  Abr.  41  {d). 

The  guardian  then  being  in  possession,  and  receiving 
and  disposing  of  all  the  issues^  subject  only  to  the  infont's 
maintenance  and  a  future  account,  is  undoubtedly  such  an 
Ottner  and  occupier  as  may  properly  be  looked  to  by  the 

(a)  10  East,  495.  (c)  Cro.  Jac  99« 

(6)  1  Lord  Baym.  131.  (d)  14  Via.  Abr.  185,  pi.  3. 
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public  for  the  discharge  of  all  those  obligations  to  which 
the  land  is  subject.  And  there  is  no  injustice  or  iuconve* 
nience  in  this ;  because  upon  the  account  which  he  is  to 
render  to  the  infant,  he  shall  have  allowance  of  all  his 
reasonable  costs  and  expenses;  Litt.  s.  123. 

Upon  the  whole  therefore  we  conclude,  that  assuming 
it  to  be  true  generally  that  an  owner  not  in  possession  may 
be  bound,  as  well  as  the  occupier,  to  the  performance  of 
the  repairs  of  a  bridge  ratione  tenurae,  still  an  infant  in 
ward  to  a  guardian  in  socage  in  possession,  does  not  fall 
within  the  reason  of  that  rule, — and  consequently  that  the 
defendant,  upon  the  facts  now  appearing,  should  have 
been  acquitted. 

Rule  absolute. 


Where,  in  an 
affidavit  to 


Rex  v.  The  Justices  of  the  County  of  Carnarvon. 

A  Bastard  child,  born  on  the  13th  November,  1834,  be- 

foond  a  mo-  came  chargeable  to  the  parish  of  Llanfihangel-y-Peii* 
tioo,  the  addi-  ^  ,        r        ,^.    .  a  j  7        .       j 

tioD  of  a  de-   ^^^^  ^1^^®  weeks  after  bvth.      An  order  under   4  and 

oSHtuld  *Ae  ^  ^'  ^'  ^'  "^^^  '•  ^*'  ^°  ^°®  Williams,  as  the  putative 
Court  will  not  father,  was  applied  for  at  the  Carnarvonshire  Easter  ses- 
w^ether  the  "i^^**  1835,  by  the  overseers  of  that  parish.  The  justices 
(acts  iwora  to  considered  that  the  application  ought  to  have  been  made  at 
n«it  are  tof-  ^^®  Epiphany  sessions,  and  was  now  too  late,  and  refused 

ficient  to  tap-  to  make  the  order- 
port  the  appu- 
cation. 

hesutfdch'ld        Archbold,  iu   Easter  term  last,  moved  for  a  rule  for  a 

becomes  mandamus  to  the  justices  to  hear  the  application,  and  con- 

monS^fore    tended  that  the  words  (in  s.  72)  "  may  apply  to  the  next 

the  Epiphanjr  General  Quarter  Sessions"  were  directory  only,  and  did  not 
sessions,  an  «    «       .  ^  t  •  i 

applicatioD  for  preclude  the  overseers  from  applymg  at  any  subsequent 

an  order  to       sessions;   that  if  the   limited  construction   given   by  the 

Jmtative  father  sessions  to  these  words  were  to  be  adopted,  the  enactment 
S  not  too  late 
at  the  Easter  sessions ;  temhle. 

The  sessions  cannot  enteruin  an  application,  by  the  overseers  of  a  parish,  for  an 
Order  to  charge  the  putative  father  of  a  bastard  child,  without  direct  proof  of  notice  to 
sach  putative  father,  notwithstanding  his  appearance  in  Court. 
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would  in  many  cases  be  ineffective,  as  the  overseers  might 
often  be  unable  to  procure  sufficient  evidence  to  substan-     ,^  ^ 
tiate  the  charge  against  the  putative  father  until  after  the  v. 

first  sessions ;  that  sect.  73,  by  providing  that  in  case  an  ^e^^Q^^tv  of 
order  be  made  against  the  putative  father,  the  maintenance  CAaNARvov* 
of  the  child  shall  be  calculated  from  its  birth,  if  that  shall 
have  taken  place  within  six  months  previously,  but  if  the 
birth  shall  have  taken  place  more  than  six  months  previ* 
ously,  the   maintenance  shall  be  charged  for  six  months 
oaly, — plainly  indicates  that  the  legislature  contemplated 
that  an  application  under  sect.  72  might  be  made  after  the 
child  had  been  chargeable  more  than  six  months. 
The  Court  granted  the  rule  nisi. 

In  the  affidavit  upon  which  the  rule  was  obtained,  the 
deponents  were  described  as  ''  Owen  Jones,  of  Wanpeny 
Cogwyn,  and  Otoen  Evans,  of  Dewmback,  late  overseers  of 
the  poor  of  the  parish  of  LlanJihangel-y-Pennant,  in  the 
county  of  Carnarvon,  and  Robert  Williams,  of  Carnarvon, 
in  the  said  county,  attorney  at  law." 

J.  JerviSf  on  shewing  cause,  objected  that  the  affidavits 
could  not  be  read,  on  the  ground  that  they,  did  not  contain 
the  proper  additions  of  the  deponents,  Jones  and  Evans, 
pursuant  to  Reg.  H.  T.  2  W.  4,  No.  5,  which  directs  that 
'^  the  addition  (a)  of  every  person  making  an  affidavit  shall 
be  inserted  therein." 

Archbold,  contrd,  ui^ed  that  Robert  Williams  was  pro- 
perly described,  and  that  enough  of  the  matters  in  the 
affidavit  were  deposed  to  by  him  to  enable  the  Court  to 
decide  the  question  intended  to  be  raised. 

Lord  Denmak,  C.  J. — ^The  affidavit  is  not  in  the  form 
required  by  the  rule  of  court.  We  cannot  go  through  it  to 
see  how  much  Robert  Williams  has  deposed  to. 

Per  Curiam.  Rule  discharged,  (a) 

(o)  Vide  8  Inst.  065,        (h)  And  see  Lamorit  case,  a  Tyrwhitt,  489. 
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1885.  The  sffidsvit  hsTing  been  amended  and  re-sworn,  the 

^•^^^^^^      Court  granted  a  second  rule. 

The  Kivo 

Josdcei  of        j^  Jems  in  this  term  showed  cause  upon  an  affidaf  it, 
the  Coanty  of  , 

CAHiTAitTON.   whkh  stated,  that  upon  the  hearing  of  the  case  at  the 

MtsioOS,  the  overseers  being  called  upon  to  prove  their 

notice  of  application,  put  in  a  paper  purporting  to  be  a 

notice  or  a  copy  of  a  notice  to  Ifilliams,  but  not  signed. 

There  had  been  no  notice  to  produce  any  original  notice. 

It  was  objected  that  this  evidence  was  insufficient ;  but  the 

aessions  overruled  the  objection. 

He  was  stopped  by  the  Court. 

Archbold,  contrd,  contended  that  the  party  must,  by 
his  Appearing  in  pursuance  of  the  notice,  be  considered  as 
having  waived  any  right  to  object  that  the  notice  was  in- 
sufficient; that  the  paper  which  was  put  in  was  a  mere 
copy  of  the  notice ;  and  that  it  lay  upon  the  party,  defend- 
"ant,  to  produce  the  real  notice,  and  shew  that  it  was  insuf- 
ficient. 

Lord  Den  MAN,  C.  J.^-^-It  is  quite  clear  that  the  notice 
was  insufficient.  The  objection  was  taken,  and*  was  never 
waived.    We  cannot  enter  into  the  other  question. 

Et  per  Curiam.  Rule  discharged,  without  costs. 


Macdouoall  v.  Micholls. 

Where  upon    SEWELL  obtained  a  rule  calling  upon  Nias,  the  plaintiff's 
a  summons  ...  o     «^  »         r 

attended  at      former  attorney  in  this  action,  to  shew  cause  why  be  should 

jud^  indore^  °^'  ^™^  "P  *"  ^^^^^  ™*^®  ^y  Coleridge,  J.,  at  chambers, 

a  minute  of  an 

order,  it  is  at  the  option  of  the  partv  bj  whom  the  sammont  was  taken  oot,  to  have  an 

order  drawn  up  in  pursuance  of  sucn  minute  or  not. 

If  the  party  summoned  considers  that  the  order  pronounced  is  in  his  favour,  he  should 
take  out  a  cross-summons  for  the  purpose  of  obtaining  a  similar  order. 

If  parties,  being  before  a  judge  at  chambers,  go  by  consent  into  matter  not  within 
the  summons,  and  the  judge  makes  a  minute  of  an  order,  the  party  in  whose  favour  such 
minute  is  made  ig  entitled  to  draw  up  an  order  accordin|^y,  iembU. 
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or  wbj  he  fthoold  not  produce  to  tlie  judge's  clerk  the  on-        18A5. 

ffinal  summons,  with  the  judge's  minute  indorsed  thereon,      ""-^--^ 

....  Macdouoall 

that  the  plaintiff  might  draw  it  up;  or  why,  in  case  he  «. 

should  not  produce  such  origiual  summons,  the  plaintiff    ^>^ouj. 
should  not  be  at  liberty  to  draw  up  the  order  from  the 
minutes  indorsed  on  his  counsel's  brief^ — with  costs. 

It  appeared  upon  the  affidatit,  that  Ifias  having  obtained 
a  summons  to  amend  or  rescind  a  certain  oitler  of  Taunton, 
J.i  made  in  1884,  respecting  certain  biUs  of  costs,  served  it 
upon  Green,  the  present  attorney  for  the  plaintiff;  that  the 
parties  accordingly  appeared  before  Coleridgef  J.,  who  in» 
dorsed  upon  the  summons  a  minute  of  an  order  upon  cer- 
tain terms ;  that  Nias  received  the  summons  so  indorsed, 
sad  neglected,  and  upon  application  by  Green,  declined  to 
draw  up  an  order  in  pursuance  of  the  judge's  minute^  or  to 
give  up  the  summons  to  Green  ;  that  Green  applied  to  the 
judge's  clerk  to  draw  up  the  order  without  the  sununons  and 
indorsement;  that  the  clerk  declined  to  do  this,  and  stated 
that  a  party  might  abandon  his  order,  if  dissatisfied  with  it, 
and  was  not  obliged  to  draw  it  up ;  that  Nias  had  proposed 
a  rehearing  before  the  learned  judge,  but  that  Green  had  re- 
fused to  accede  to  such  proposal,  and  said  that  he  should 
apply  to  the  Court. 

Plati  now  shewed  cause.  Mr.  Nias  was  not  bound  to 
draw  up  the  order,  but,  as  stated  by  the  judge's  clerk,  might 
abandon  it  at  any  time  before  it  was  dravm  up,  and  might 
have  done  so  even  though  the  judge's  minute  had  ordered 
exactly  that  which  had  been  prayed  for  in  the  summons^-— 
which  was  not  the  case  here. 

Sewell,  contrd.  If  a  party  having  called  another  before 
a  judge,  is  at  liberty  to  draw  up  any  order  made  by  the 
judge  or  not,  according  as  that  order  may  happen  to  be  to 
his  advantage  or  otherwise,  he  is,  in  effect,  allowed  to  make 
experiments  at  the  cost  of  his  adversary,  without  any  risk 
of  prejudicing  himself.     It  may  be  admitted  that  Nias  was 
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1885.        not  bound  to  draw  tip  the  order  himself,  but  he  is  not  at 
^'^^'^      liberty  to  withhold  from  the  plaintiff  the  means  of  drawing 
^,  it  up.    The  decision  of  the  judge  is  an  adjudication^  and 

KicHOLLs.  either  party  is  entitled  to  avail  himself  of  it  Were  it  other- 
wise, the  consequence  would  be  to  multiply  expenses, — as 
parties  would  be  obliged  to  have  cross  summonses,  or 
summonses  for  the  very  purpose  concerning  which  the  judge 
has  already  made  an  order.  A  judge's  order  is  analogous 
to  an  allocatur  by  the  master,  which,  it  has  been  held,  is  the 
property  of  the  person  in  whose  fiivour  it  is  made.  Doe  d. 
King  V.  Robinson  (a). 

Lord  Denman,  C.  J. — It  is  understood  that  a  party  is 
not  bound  to  take  an  order  for  which  he  did  not  apply.  If 
the  other  party  thinks  the  order  in  his  favour,  he  may  have  a 
summons.  If  the  matter  was  in  the  nature  of  res  judicata, 
the  case  might  be  different. 

LiTTLEDALB,  J.  concurred. 

Patteson,  J. — I  always  understood  that  a  party  was  not 
bound  to  draw  up  an  order  which  was  made  upon  his  own 
application.  When  a  party  has  objected  to  the  form  of  the 
order  which  I  have  made  upon  his  summons,  I  have  said, 
**  You  have  a  remedy  in  your  own  hands.*'  Where  the 
order  is  upon  a  different  matter,  and  the  parties  have  waived 
any  objection  to  the  want  of  a  summons  as  to  that  matter, 
it  may  be  regarded  as  in  the  nature  6f  an  order  obtained  at 
the  instance  of  the  party  in  whose  favour  the  order  is  made, 
and  then  he  ought  to  have  the  order. 

Rule  discharged  (6). 

(a)  2  Dowl.  P.  C«,  503.  Coart  will  not  compel  him  to  do 

(b)  Where  a  party  who  moves  so.  Doe  d.  Harcourt  v.  Roe,  4 
for  and  obtains  a  rti/Ie  of  Court      Taunt.  883. 

does  not  choose  to  draw  it  up,  the 
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1835. 

Rex  v.  Curwood  and  others. 

INDICTMENT  against  members  of  a  Gas  Company,  The  Court 
for  a  nuisance  in  throwing  poisonous  matter  into  the  river  ^"^^'^^^"^^ 
Thames*   and  in  sinking  barges  and  making  erections   in  tin  indictment 
the  river.     The  indictment  contained  twelve  counts,  charg-  ^^ly^^^^dt- 
ing  a  variety  of  nuisances  —  some  in  Middlesex,  and  some  fendanta 
in  Surrey,     The  indictment  was  removed  from  the  Central  nuisances  in- 
Criminal  Court  by  certiorari;  and  Ci/rt«?oorf  obtained  a  ^*"''^^^^^® 

...  proved. 

rule, — upon  reading  the  indictment  only, — calling  upon  the      A  rule  for 

prosecutors  to  give  the  defendants  a  note  in  writing,  stating  m"v'be^mit- 
the  particular  acts  of  supposed  nuisance,  upon  which  they  ed  without 

intended  to  rely  at  the  trial.  reading  the*^" 

indictment 
R.  V.  Richards  now  shewed  cause.  This  is  a  novel  ^^^^' 
application.  The  only  case  of  the  sort  which  has  occurred, 
is  that  of  Rex  v.  Marquess  of  Dowmhire,  now  pending  in 
this  Court;  in  which  a  rule,  calling  upon  the  prosecutor  to 
state  what  roads  were  indicted,  was  granted  ;  but  there  the 
judge'  required  very  strong  affidavits,  stating  that  the  party 
could  not,  by  any  possibility,  ascertain  what  roads  were 
indicted.  Here,  however,  the  rule  was  granted  upon  read* 
ing  the  indictment  only. 

Curwood,  contrA.  The  principle  is  perfectly  clear,  that 
an  indictee  should  be  informed  what  is  the  offence  with 
which  he  is  charged,  in  order  that  he  may  have  an  oppor- 
tunity of  defending  himself.  Here,  it  is  impossible  to  say 
for  what  the  defendants  are  indicted.  Perhaps  a  motion  to 
quash  this  indictment  for  multifariousness  might  have  been 
supported.  No  affidavit  was  necessary,  for  it  is  only 
necessary  to  read  the  indictment,  to  see  that  the  defendants 
could  not  know  for  what  acts  the  prosecutors  are  proceed- 
ing. This  is  no  novelty  in  principle.  In  Barratry,  it  is 
said  by  Hawkins  {a),  that  'Mt  seemeth  to  be  settled  practice 

(a)  1  Hawk.  P.  C.c;  81,  pi.  13. 
VOL.  V.  B  B 
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1835.        not  to  suffer  the  prosecutor  to  go  on  in  the  trial  of  an  in- 
^  J.  dictment  of  this  kiad|  without  giving  the  defendant  a  note 

V.  of  the  particular  matters  which  he  intends  to  prove  against 

and'odien.  ^^^ '  ^^^  otherwise  it  will  be  impossible  to  prepare  a  de- 
fence against  so  general  and  uncertain  a  charge,  which  may 
be  proved  by  such  a  multiplicity  of  different  instances." 
The  learned  counsel  added,  that,  in  a  case  of  embezdement, 
a  similar  rule  was  once  obtained  by  him. 

Lord  Denman,  C.  J. — We  think  it  reasonable  that  the 
defendants  should  have  the  information  prayed  for.  The 
rule  should  be  made  absolute. 

LiTTLEDALE,  J. — In  the  case  of  an  actioui  we  ahould 
have  no  doubt  upon  the  propriety  of  the  plaintiff's  being 
called  upon  to  give  this  note.  I  see  no  reason  for  a 
different  practice  in  the  case  of  an  indictment 

Pattsson,  J.  and  Wiluams,  J.,  concurred. 

Rule  absolute. 


Maddocrs,  Executor,  &c.  t;.  Phillim. 

Assumpsit  for  5/.  due  to  the  tesutor.     Plea:  Hon 

assumpsit.     A  verdict  havmg  been  found  for  the  defendant, 

before  Williams^  J.,  the  learned  judge  was  applied  to  for  an 

verdict  for  the  order  under  3  &i  4  W.4,  c.  42,  s.  31(a),  to  exempt  the 
defendant,  is 

(fl)   Which   enacts,   "   that 


An  order  to 
exempt  an 
executor 
plaintiff  from 
costs  after  a 


a  matter  with- 
in the  discre-    ^         g^^jj^j^  brought  by  the  exe- 
tion  ei/Af r  of  a      .     •     •  l.    /►.l  l 

single  judge  or  ^"^°^  »"  "R**^  ®^*^®  testator,  such 
of  the  whole  executor  shall,  unless  the  Court 
Court;  and  if  in  which  such  action  is  brought,  or 
a  single  iudge    a  Judge  of  any  of  the  superior 

oirBuTor.  ^^"^  '^^^  ^'^^^^  ^"^^^  ^ 
der  cannot  be    bable  to  pajr  costs  to  the  defendant, 
reviewed,—      in  case  of  being  nonsuited  or  a 
the  decisioni 
either  of  the  whole  Conrt  or  of  a  single  judge,  being  final. 


verdict  passing  against  the  plain- 
tiff, and  in  all  other  cases  in 
which  he  would  be  liable  if  such 
plaintiff  were  suing  in  his  own  right 
upon  a  cause  of  action  accruing 
to  himself ;  and  the  defendant  shall 
have  judgment  for  such  costs,  and 
they  shall  be  recoYered  in  like 
manner." 
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plaintiff  from  the  payment  of  costs;  but  his  lordship  de-        18S5. 

clined  to  make  any  such  order  at  that  time.     A  summons        ^"^^^^ 

Maddocks 
was  afterwards  taken  out  to  appear  before  the  same  learned  v. 

judge,  who,  upon  an  examination  of  his  notes  taken  at  the     Phillips. 
tiial,  made  an  order  to  exempt  the  plaintiff  from  the  pay- 
ment of  costs. 


CMli4m,  in  Easter  term  last,  moved  to  set  aside  that 
order.  The  learned  judge  ought  not  to  have  looked  at  his 
notes  for  the  purpose  of  ascertaining  the  facts  which  were 
proved  at  the  trial.  Those  facts  should  have  appeared 
upon  affidavit.  In  Southgate  v.  Crowley  (a),  Tindal,  C.  J. 
said  ''  According  to  the  general  rule  established  by  the 
acty  an  executor,  when  unsuccessful^  is  liable  to  costs. 
His  occasional  exemption  is  an  excepted  case,  and,  like 
other  exceptions,  must  be  made  out  clearly."  The 
learned  judge  should  not  have  referred  to  his  notes,  but, 
if  necessary,  should  have  laid  them  before  this  Court. 
The  legislature  did  not  intend  that  the  power  given  by  the 
statute  should  be  exercised  by  the  judge  at  nisi  prius. 
Southgate  V.  Crowley  was  an  application  to  the  Court  to 
exercise  its  discretion.  This  is  a  similar  application  to  the 
discretion  of  the  Court.  [Lord  Denman,  C  J.  Here  the 
judge  has  exercised  his  discretion,  with  a  full  knowledge  of 
all  the  facts.  Coleridge,  J.  The  authority  of  the  learned 
judge  in  this  matter  is  co-ordinate  with  our  own.]  The 
order  may  be  set  aside  quia  improvid^  emanavit. 

By  the  Court. — The  authority  of  a  judge  of  any  of  the 
superior  Courts,  under  this  statute,  is  co-ordinate  with  that 
of  the  whole  Court.     We  therefore  cannot  interfere. 

Rule  refused, 
(fl)  1  New  Csscs,  518;  S.  C.  1  Scott,  374. 


B  b2 
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Avery  r.  Chesslyn. 


Trespass  by      TRESPASS  for,  amongst  other  things,  removing  a  cor- 
leM^e.'forre-    "'^^  affixed  to  a  house  demised  to  the  defendant  for  a  term 

moving  a  cor-   ^hich  had  expired.     Plea,  not  guilty;  and  also,  as  to  the 

nice  fixed  to  ...  ^  ,         .       •     .     i  . 

the  freehold,     comice,  that  it  was  of  wood ;     that  it  had  been  put  up  by 

Plea,  that  the  ^j^^  defendant;  that  it  was  fixed  willi  screws  only,  and  was 

comice  was  of  '         ^  ■" 

wood,  was  out  for  ornament ;  that  it  was  carefully  removed  during  the  term; 

fendant,  was"  ^"^  ^^^^  ^^^  defendant  had  amended  all  injury  done  in  remov- 

iixed   by  Jng  it  Replication,  that  the  comice  was  affixed  to  the  freehold, 

was  for  oma-  and  was  not  removable  by  law  {a).     Upon  which  replication 

raent,  and  issue  was  joined.     At  the  trial  before  Coleridge,  J.,  at  the 

carefully  re-  last  spring  assizes  at  Monmouth,  the  facts  of  the  special 
Seterm  and^  P'®*  ^®'®  proved ;  and  Coleridge,  J.,  in  summing  up  to  the 

that  all  injury  jury,  told  them  that  the  question  was,  whether  the  comice 

Replication :  *  ^^^  ^^^  ornament,  and  whether  it  was  removable  without 

that  the  cor-     injury  to  the  freehold  :  and  he  observed  strongly  upon  the 
nicewasnot      /    \       .      ,  \  ,  ,..  , 

removable  by    fact,  that  m  the  actual  removal  no  material  mjury  to  the 

th^t  th^tlsie    freehold  had  been  done.  The  jury  found  their  verdict  for  the 

raises  a  ques-  plaintiff,  with  considerable  damages  ;  and  in  last  Easter  term, 

tion  of  fact 

and  not  of 

law,  and  that  jj,  V.  Richards  moved  for  a  new  trial,  on  the  ground 

the  question  ^      .    ,.        .           rwii                                •                      .      •          . 

wassubstan-  of  misdirection.    The  proper  question  was,  whether  the 

tially  whether    cornice  ^,j,g  {q^  ornament,  and  whether  it  was  removable 

the  cornice  ... 

was  so  affixed    without  injury  to  the  freehold.     The  learned  judge,  ho w- 

that  it  could     ®^®''»  ^^"^  further,  and  put  it  to  the  jury  whether  it  was  so 

be  removed      removed.    [Coleridge,  J.   I  summed  up  strongly  that  no 

without  injury  .  ,  .   .  ,         n      mi        .   » 

to  the  free-      substantial  injury  was  done.]     i  he  nght  to  remove  cannot 

^^^^  in  any  way  depend  upon  the  mode  in  which  the  comice  was 

removed.     If  it  had  been  improperly   or  negligently    re- 
moved an  action  would   have  lain.      [Patteson,  J.  The 

(a)  Qtutrty  whether  this  repli-  the  plea,  as  to  which  see  1  Wms. 

cation  would  not  have  been  bad  Saund.,  or  as  an  informal  repli- 

upon  special  demurrer,  as  amount-  cation  de  injurift  or  informal  tra- 

ing  either  to  a  traverse  of  the  verse  of  alt  the  facts  from  which 

legal  result  of  the  facts  stated  in  that  leg^l  result  was  inferred. 


k 
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mode  of  removing  may  be  very  good  evidence  as  to  the  ca-         1835. 

pability  of  being  removed  without  injury  to  the  freehold.] 

That  would  be  a  very  good  test  of  the  removabilityi  but  it 

was  not  put  as  a  test,  but  as  a  question  for  consideration. 

The  question  raised  by  the  replication,  whether  the  cornice 

was  removable  by  law,  was  a  question  for  the  Court,  and 

not  for  the  jury. 

f 
Lord  DenmaN)  C.  J. — The  summing  up  seems  to  me 
to  be  right.  It  appears  to  me  that  the  question  was  sub- 
stantially,  whether  the  cornice  was  so  affixed  to  the  freehold 
that  it  could  be  removed  without  injury  to  the  freehold,  and 
upon  this  question  the  fact  of  a  removal  without  injury  was 
a  good  test. 

LiTTLEDALB,  J. — The  direction  was  perfectly  right. — 
The'  question,  whether  a  substantial  injury  was  done  to  the 
freehold  in  removing,  was  put  rather  as  a  test. 

Patteson,  J. — The  issue  does  involve  a  question  of 
fact.  It  cannot  be  taken  in  the  sense  of  involving  a  point 
of  law.  The  replication  is  to  be  understood  as  traversing 
that  allegation  in  the  plea,  upon  which  the  defendant  relied 
as  shewing  the  cornice  to  be  removable.  The  fact  of  re- 
moval without  substantial  injury,  was  used  rather  as  a  test. 

Rule,  upon  the  ground  of  misdirection,  refused  (a). 

(tf)  A  rule  liisi  wa8>  howeTfei>  granted,  on  the  ground  of  excessive 
damagesi 
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In  the  matter  of  tiie  Arbitration  between  Allen  and 
Pbrring. 

Where  an  OnE  arbitrator  was  appointed  by  each  of  the  parties  : 
award  is  to  be  ^^  ''  ,       .        "^ 

inaJebyil.,B.,  The  two  arbitrators  were  to  choose  an  umpire,  if  theyrould 

they  cannot  all  ^^^^  ^g^ee ;  and  in  such  case,  the  award  was  to  be  made 

agree,  by  any    by  the  three^  or,  if  they  were  not  all  agreed,  by  any  two  of 

and  A.  says '    them.     Several  meetings  of  the  arbitrators,  and  much  dis- 

that  be  will  cussiou,  took  place :  and  an  umpire  was  appointed.  On  3d 
have  nothing      _  ,  .  t^       .         i     i        i      i 

more  to  do       June  the  arbitrator  appomted  by   Perrtug  declared   that 

business*  JB  ^^  would  have  nothing  further  to  do  with  the  business. 
and  C.  may  However,  on  4th  July  a  draft  of  a  proposed  award  was  sent 
make  iheir^  *®  ^^^  ^^^  '*'®  consideration,  by  the  other  arbitrator  aud 
award  without  the  umpire,  which  he  returned,  with  certain  written  objec- 
to  A.,  sfmbU.  ti^"^  t^  the  draft,  as  not  being  sufficiently  favourable  to  Per- 
^d'^'^^^^^  ^^^S'  ^^'^^  ^^^^^  arbitrator  and  the  umpire,  without  again 
er,  B.  and  C.  consulting  him,  made  an  award;  differing  materially  from 
hlT opinion  of^  ^^^^  which  they  liad  proposed,  and  not  in  accordance  with 
the  draft  of  the  suggestions  made  by  Perring's  arbitrator. 
which  he' re-  '^  ^^'^  ^^^''  having  been  obtained  to  set  aside  the  award, 
turns  with  cer-  Wightman,  in  Easter  term  last,  shewed  cause,  and  Sir  F. 

objections,  JB.  Pollock  and  Sir  W,  FoUett  supported  the  rule. 

and  C.  are 

bound  to  take 

such  objec-  Lord  Denman,  C.  J. — This  award  has  not  been  pro- 

conslderadon^  P®'^'^  made.     By  the  submission,  the  three  were  appointed 

and  they  can-   to  arbitrate  together,  and  any  two  of  these  were  authorized 

award  differ-     ^^  make  the  award.     But  these  two  were  bound  to  act  upon 

cnt  from  the  a  full  consideration,  and  were,  if  possible,  to  come  to  an 
draft  sent  to  '  •  .      ,       .  .    ,       t  ,     •      . 

A,y  and  not       agreement  upon   them  with  the  third,     it  was  only  m  the 

adoptinj;  his  ^.^se  of  the  three  not  being  able  to  agree,  that  the  majority 
without  com-  had  the  power  to  make  the  award.  That  has  not  been  the 
!S"th^icrms°  ^^^^'  ^^  appears  that  the  arbitrator  appointed  by  Perring 
of  the  award  took  a  view  of  the  circumstances  of  the  case  favourable  to 
made.  ^^^  interest,  but  finding  that  he  was  not  likely  to  convince  the 

others,  he  said,  in  effect,  that  he  would  have  nothing  further 
to  do  with  the  matter.     If  the  others  had  acted  at  that 
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momenty  and  made  an  award,  1  am  not  prepared  to  say        1835. 
that  they  would  not  have  been  right;  but  they  made  an      ^'^^'^ 
award  which  got  into  the  hands  of  Perring'n  arbitrator,  and  «. 

which  it  may  be  inferred  was  sent  to  him  for  his  opinion.  P«*">Na. 
He  wrote  an  opinion  upon  it  Hiey  then  proceed  to  pub- 
Ush,  not  the  award  which  they  had  prepared,  or  an  award  in 
the  terms  desired  by  Perring*s  arbitrator,  but  another,  wholly 
different,  and  more  prejudicial  to  Perring.  They  may  have 
regarded  the  objections  made  by  Perrhfg*s  arbitrator  to 
have  been  iu8uiBcient>  but  surely  they  were  bound  to  con- 
sider them,  and  also  to  submit  the  new  award  to  his  consi- 
deration. We  cannot  enter  into  the  probable  effect  of  ano- 
ther discussion  among  these  parties ;  but  these  two  persons 
bad  no  right  to  publish  an  award  until  they  had  apprized  the 
third  party  of  their  intention,  and  had  heard  his  opinion. 

LiTTLEDALE,  J.,  coucurrcd. 

Patteson,  J. — ^The  other  arbitrator  and  umpire  did  not 
make  an  awdrd  when  Perring^  arbitrator  said  that  he  would 
have  nothing  further  to  do  with  the  business,  but  they  sub- 
sequently  took  his  opinion,  and  they  should  have  done  so  in 
the  second  instance  as  well  as  in  the  first. 

CoLERtDGE,  J. — The  two  arbitrators  were  bound  to 
submit  the  award  to  the  other  arbitrator.  In  upholding 
awards  we  must  take  care  that  parties  have  the  benefit  of  the 
opinion  for  which  they  stipulate.  Here^  the  parties  distinctly 
stipulated  to  have  the  opinion  of  three  persons.  That  im- 
plied that  no  two  should  make  the  award  until  they  had 
ascertamed  the  opinion  of  the  third.  If  one  had  withdrawn 
himself  from  the  business,  and  the  other  two  had  at  once 
made  an  award,  I  do  not  say  they  would  not  have  been 
right.  But  that  is  not  the  case  here.  On  the  dd  of  June 
a  disagreement  takes  place.  On  the  4th  of  July  we  find 
PemV/g's  arbitrator  again  acting,  since  he  then  received 
proposals  for  an  award  and  gave  his  opinion  upon  them. 
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1835.  Either  the  other  parties  did  or  did  not  take  his  objections 
into  consideration.  If  they  did^  they  should  have  let  him 
know  tlie  result  of  their  deliberation.  They  did  not,  how- 
ever, do  so,  but  made  another  award  wholly  different  from 
that  which  had  been  submitted  to  him  for  his  consideration. 
This  they  had  no  authority  to  do. 

Aule  absolute. 


Van  Nieuwv£L9.  Hunter. 

Smakrabs^  ASSUMPSIT  for  work  and  labour,   with  the   money 

lute  a  rule  un-  counts.     Plea,  non  assumpsit.     At  the  trial  before  Lord 

C.46, 8.  3/to'  Denman,C,  J.,  at  the  summer  assizes  at  Winchester  in 

deprive  the  1334  the  plaintiff,  who  had  been  the  defendant's  clerk, 
plaintiff  of  .  .  .  ^     , 

costs,  the        claimed  SQO/.  for  various  services  performed  for  the  defend* 

Sii"7he"dr'"  ""*  •  Verdict  for  the  plaintiff,  30/.  The  defendant  had 
fendant  to  re-   been  arrested  for  200/.     In  Michaelmas  term  the  defendant 

judge's  notes    obtained  a  rule  nisi  for  his  costs,  under  43  Geo.Sf  c.  46. 
at  the  trial,  as 

to  the  amount        n  ?         1   t*         1  1  rw^.  i.   .  *• 

of  the  verdict,       -^^'^  a°d  JJutt  showed  case.     The  amount  of  the  verdict 

sup'^f^an^  does  not  appear  on  the  face  of  the  defendant's  aflSdavit. 
omission  of  a  This  preliminary  objection  is  fatal.  The  affidavit  cannot 
that  f!ic"in^his  ^^  amended^  and  the  fact  is  essential  to  the  inquiry.  (It 
nlfidavit.  was  stated  by  Crowder^  who  appeared  in  support  of  the 

that  the  fact '  ^^'^i  ^'>^^  ^he  action  was  in  this  Court  (a),  and  that  it  would 
tarn  ^j***^r"  appear  on  the  record  of  nisi  prius  what  the  amount  of  the 
rence  to  the  verdict  was.)  The  rule  is  not  drawn  up  on  reading  the 
msi^pnus  re-  record  of  nisi  prius.  [Liiiltdale,  J.  That  is  not  necessary.] 
To  entitle  a  In  practice  the  amount  of  the  verdict  is  always  shewn  in  the 
hiniself,in  sup-  ^^^^avit.     In  Fountain  v.  Yonng  (b),  it  was  held,  that  the 

port  of  a  rule,  notes  of  the  judge  before  whom  the  cause  was  tried  could 
of  u  fact  ap-  .         i.        , 

pcarin^  on  the  ^^^  he  referred  to. 
tiisi  prius  re- 
necessary  that      Crowder,  in  support  of  the  rule.     In  Glenville  v.  Hutch- 
|^^^^"|^«^^ould  i//s(c),   Lord   Tenterden    referred    to    the  judge's  notes. 

drawn  up  as  ^  v  ^  t^  .     ^ 

upon  reading        W  Otherwise  the  Court  would  (6)  1  Taunt.  60. 

that  record.      h&ve  had  no  jurisdiction.  (c)  1  Bani.&  Cress.  91. 
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[Liitledak,  J.  That  was  a  very  different  case.     Lord  Den-        1835. 
man,  C.  J.     There  Lord  Tenterden  referred  to  his  notes  in      '^"'^^ 
order  to  see  that  the  affidavit  did  not  impose  upon  the  Court]    Nieuwtel 
The  record  of  nisi  prius  in  this  case  b  a  record  of  this      jju^ffi^ 
Court(a)  [Littledale,  J.  If  the  canse  had  been  tried  before 
the  judge  of  another  Court,  and  had  been  the  record  of 
another  Courts  Mre  should  not  have  known  what  the  amount 
of  the  verdict  was.]     It  is  the  duty  of  a  judge  to  take  the 
verdict,  and  the  notes  of  the  judge  of  another  Court  ma; 
be  obtained  by  this  Court,  and  are  usually  furnished  to  it. 

Lord  Denman,  C.  J. — We  will  inquire  what  the 
practice  is. 

In  Easter  term,  1835,  Erie  and  Buit  urged  the  same 
preliminary  objection,  and  again  cited  Fountain  v.  Young. 
[Patieson,  J.  I  understand  that  case  to  mean  that  the  de- 
fendant cannot  move  on  the  judge's  notes  alontf  but  must 
have  an  affidavit.] 

Crowder  stated,  that  a  few  days  before,  in  a  case  on  the 
same  statute,  in  the  Court  of  Exchequer,  Parke,  B.,  re- 
ferred to  the  notes  of  Alderson,  B. 

Lord  Denman,  C.  J. — It  is  impossible  that  we  can 
refuse  to  see  the  notes  taken  by  the  judge  at  the  trial.  The 
cause  was  tried  before  me,  and-  I  cannot  dispossess  myself 
of  the  recollection  of  what  passed  at  the  trial.  I  am  Sur- 
prised that  the  plaintiff  recovered  any  sum.  The  difference 
between  the  sum  recovered  and  the  sum  for  which  the 
arrest  was  made,  is  extremely  great.  This  is  as  clear  a  caSe 
as  ever  was  brought  before  a  Court 


The  other  judges  concurred. 


Rule  absolute. 


(a)  Hiongh  the  cause  was  tried  of  another  Court.     But  in  that 

before  the   chief  justice  of  this  case  the  motion  could  have  been 

Court,  jet,  being  tried  at  the  as-  made  in  such  other  Court  only, 

sisesi  it  might  have  been  a  record  and  not  here. 
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18SS. 
''^■^^'^^  IS  TUB  EXCHEQUER  CHAMBER. 

Coram  Tinoal,  C.  J.|  Lord  Abingbr,  C.  B.^  Vaughan, 
J.»  Parks,  B.j  Holland,  B.,  and  Alderson,  B. 

Bbswick  v.  Swindells,  (in  error.) 

Upon  the  mai^  ERROR  having  been  brought  upon  this  judgment  (a), 

with  B.,  the     the  errors  assigned  were  argued  in  Easter  vacation,  by  Sir 
widow  and 
successor  of 
C.,  a  trader, 
A.f  in  consi- 
deration of 
the  stock  in 
trade,  which 
he  receives 
with  B.,  gives 
a  bond  to  D., 
conditioned  to 
pay  to  the 

children  of  B.  hj  C.^  within  twelve  months  after  her  death,  300/. ,  if,  upon  an  aoconnt 
taken,  the  stock  in  tirade  and  effects  of  the  business,  if  then  carried  on  by  J.,  shall 
amount  to  400/.;  but  in  case,  upon  such  account,  the  stock  in  trade  shall  amount  to  less 
than  400/.,  A.  then  shall  pay  to  such  children  120/.  J.,  during  the  lifetime  of  B.,  dis- 
continues the  trade,  and  ceases  to  have  any  stock:  Held,  tliat  the  obligation  is  discharged. 


TT.  FoUeit  for  the  plaintiflf,  and  IVightman  for  the  defend- 
ant; when,  in  addition  to  those  cited  in  the  King's  Bench, 
the  following  authorities  were  referred  to  i^^Bro,  Abr, 
Condition,  pi.  127  {b);  Com.  Dig,  Condition,  (L.  ?•) 
(M.  3.)  J  Bac.  Abr.  Obligation,  (E.);  French  v.  Campbell(c). 

Cur.  adv.  tmlt. 


Where  the  con- 
dition of  a  bond 
is  originally 
impossible,  the 
bond  is  abso- 
lute.    Where 
the  condition  is 
originally  ille- 
gal, the  bond 
is  void.   Where 
the  condition 
subsequently 
becomes  impos- 
sible by  the  act 
of  the  obligor 
or  of  a  stranser, 
the  bond  is  tot' 
feited.  Where 
it  becomes  im- 
possible by  the 
act  of  the  obli- 

re,  the  bond 
saved. 


(a)  Seethe  Report,  mUe^m.  159. 

(6)  Citing  4  H.  7,  3  (H.  4  H.  r, 
fo.  3,  pl.7,  1488-9,  in  C.  P.)  «  An 
action  of  debt  was  brought  upon  a 
bond,  and  the  condition  was  such, 
that  if  the  obligor,  within  three 
months  after  the  death  of  his  father, 
made  a  sufficient  and  sure  estate 
in  certain  tenements  to  a  certain 
woman,  then  Sec.  And  the  bond 
'wl»  made  to  a  stranger,  and  not  to 
the  woman  &c.  Tlie  obtigor  shows 
(in  his  plea)  how  the  same  woman 
took  (him)  the  obligor  to  hdsband 
in  the  life-time  of  his  father,  and 
the  espousals  continued  between 
them  after  the  death  of  the  father 
for  three  months,  so  that  he  could 
Dot  make  the  feoffment  &c. 

J«gf,  Se^t.  (for  the  plaintiff).   It 


appears  that  he  has  forfeited  his 
bond,  since  be  has  not  performed 
the  condition  as  much  as  he 
could.  As  if  one  be  enfeofled 
(upon  condition)  to  enfeoff  two 
men,  if  one  die,  still  he  shall  en- 
feoff the  other.  So  here  ought  be, 
notwithstanding  the  espousals,  to 
cause  the  feoffinent  to  be  made. 

RedCf  Serjt.,*  contr^.  Now  the 
wife  is  in  such  a  case  that  she 
cannot  receive  the  feoffinent,  there- 
fore is  the  party  excused  &c. 

Ff'nfttx,  Serjt.,t  contra*  I  con- 
ceive the  bond  is  forfeited.  For  he 
is  bound  to  make  his  feoffinent  to 
a  woman  who  is  a  stranger  to  the 
bond,  therefore  he  must  make  it 
at  bit  peril.  For  if  I  be  bound  to 
marry  the  daughter  of  one,  and 


•  Jttstice  of  K.  B.  In  1496.— C.  J.  of  C.  P.  in  1506. 
t  C.  J.  of  C.  P.  in  1494.— C.  J.  of  K.B.  ia  1496. 
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TiNDAL^  C.  J.y   now  delivered  the  judgment  of  die        lesd. 
Court. — ^The  question  in  tbis  case  arises  on  the  construction 


•he  will  not  marry  with  me,  I  shftll 
forfeit  my  bond,  and  this  has  been 
adjudged.  [BaiAir,  C.  J.,  to  him. 
What,  ifthe  daughter  be  offender 
age  diat  she  will  not  have  him,  but 
will  cause  him  to  forfeit  his  bond, 
kc.] 

Kebkf  SeQt.,  contrik.  And,  sir, 
the  condition  of  a  bond  is  made 
in  advantage  of  the  obligor.  Not- 
withstanding that  one  be  bound  to 
do  a  thing,  whether  to  a  stranger  or 
to  him  who  is  a  party,  I  conceive 
that  the  reason  is  all  one;  for  if 
he  do  all  that  in  him  is,  he  is  ex- 
cused; for  when  he  is  bound  to 
make  a  ieoffinent,  also  when  he 
shall  make  the  feoffifnent  theiip 
must  be  one  to  receive  (feoffment), 
and  the  receipt  must  be  on  the  part 
of  the  stranger  who  accepts  the 
firafimenty  which  he  cannot  do 
unless  he  who  should  have  the 
feoffment  will  receive  it.  There- 
fore by  reason  if  no  default  be  in 
him,  on  his  part,  but  he  is  at  all 
times  ready  to  make  it,  he  is  ex- 
cused from  that  bond.  Whether 
(the  act  to  be  done)  be  towards 
one  who  is  a  stranger  to  the  bond 
or  a  party,  all  is  one.  And  to  say 
that  he  shall  be  bound  to  do  all 
that  is  made  and  contained  in  the 
bond,  upon  the  condition^  that  is 
not  so ;  for  if  he  be  bound  to  make 
a  feoffinent  to  his  obligee  by  a 
certain  day,  and  he  tenders  the 
feoiiiaaent,  and  the  other  refuses 
it,  he  is  excused.  And  the  reason 
is,  because  he  can  do  no  more  on 
his  part.  And  yet,  if  it  should  be 
as  it  had  been  said,  he  shall  cause 
him  to  take  by  the  words  of  the 
bond|  or  otherwise  he  shall  forfeit. 


And  the  law  is  contrary :  and 
therefore  the  construction  by  rea» 
son  shall  go  to  this  {toint,  that  he 
shall  do  to  the  extent  of  his  power 
(a  tout  son  pouvoir) ;  but  if  t  be 
bound  to  a  man  that  My  Master 
Brian  shall  take  a  feoffinent  of  me 
of  such  lands  &c.;  now  if  he  will 
not  take,  my  bond  is  forfeit,  for 
there  I  am  bound  by  express  words 
that  he  shall  do  such  a  thing,  and 
so  there  is  a  diversity ;  and  if  one 
be  bound  to  pay  a  certain  sum,  at  a 
certain  day,  to  a  stranger,  if  the 
stranger. will  not  take  it  he  is  ex- 
cused, because  it  belongs  to  him  to 
do,  and  the  stranger  to  rsoeivei  and 
so  the  condition  ts  severed  by  rea^ 
son  part  to  one  man  and  part  to 
another.  Sir,  thersfors^  hers  m  this 
case  at  the  bar,  the  hnsband  is  not 
in  default,  for  he  is  able  aad  has 
power  to  make  feofiment,  but  the 
(intended)  feoffiie,  on  her  part,  is 
disabled  to  reosiva  it,  therefore 
the  husband  is  eacosaUa.  And 
though  it  is  not  lo  now^  yat|  at 
the  time  of  making  the  bond,  the 
condition  was  possible,  and  now 
it  is  become  impossible,  therefore 
the  party  is  excused;  so  if  the 
wife  had  died  or  entered  into  re- 
ligion, &c.  And  as  to  what  has  been 
said,  that  he  shall  cause  an  estate 
to  be  made  Sec,  that  is  not  a^, 
for  it  is  not  limited  by  the  wdrds 
that  he  must  be  %  fi^fbtf  and 
therefore  the  oonditioQs»  axeouted 
in  any  other  manner,  are  not  per- 
formedi  And  that  was  admitted 
by  the  Court,  6cc. 

VrnmoTf  SerjL*  cootr4«  If  a  man 
be  bound  to  do  a  thing  which  is  in 
my  advantage,  be  must  do  it  at 


•  JastieaofC.r.ml490« 
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of  the  condition  of  a  bond,  expressed  in  such  terms  as  to  be 
open  to  doubt  and  uncertainty ;  but,  taking  the  whole  of 


his  peril.  And  this  condition  may 
be  performed^  for  he  may  cause  a 
stranger  to  sue  a  writ  of  cove- 
nant against  him  and  his  wife, 
and  levy  a  fine  &c.  And,  sir,  in 
this  Place  it  has  been  adjadged, 
that  when  a  condition  has  to  be 
performed  to  a  stranger,  he  must 
do  it  at  his  perils  or  he  shall  for- 
feit his  bond,  notwithstanding  he 
does  all  that  in  him  is.  And,  sir, 
in  the  case  of  one  Abei^  it  is  ad- 
judged otherwise  (than  Kebk  has 
contended). 

Fkher^  Seijt.«  He  might  per- 
form the  conditions  in  this  case, 
for  he  mig^t,  within  three  months, 
make  a  lease  for  the  term  of  a 
month,  remainder  to  the  wife,  and 
that  shall  be  good,  and  so  bytthis 
way  he  might  perform  the  condi- 
tion &c. 

JXnM,  Serjt.t  contr^.  This  is 
not  a  plea,  because  the  obligor,  by 
his  own  act,  has  made  the  condidon 
to  be  impossible,  and  therefore  it 
is  reasonable  that  he  shall  forfeit 
his  bond ;  for  if  a  man  be  bound 
to  another  that  A»  shall  many  fi., 
if  the  obligor  in  this  case  take  B. 
to  wife^  now  A.  cannot  many  her, 
but  that  is  by  the  act  of  the  obli- 
gori  wherefore  he  shall  forfeit  his 
bond :  Which  was  granted  by  the 
justices.  So  here.  Wherefore,  &c. 

TowasKKD,  J.  I  conceive  that 
this  is  no  plea,  and  when  a  condi- 
tion extends  to  be  performed  to  a 
stranger,  the  obligor  most  do  it  at 
his  peril,  or  otherwise  he  has  lost 
his  bond,  for  when  he  is  bound  to 
perform  a  condition  to  a  stranger, 
he  undertakes  that  the  stranger 
shall  be  ruled  by  him>  and  also 

*  Afterwsrdi  Joatice,  C*  P.        f  Query, 


chat  he,  the  stranger,  has  know- 
ledge of  his,  the  obligor's,  condi- 
tions, and  thus  all  is  implied  in 
such  a  condition  in  respect  of  a 
stranger ;  but  the  act  of  God  maj 
cause  that  the  conditions  shall  not 
be  performed,  as  if  she  had  died 
&c. ;  and  this  was  granted  by  all 
the  Court.  And,  sir,  suppose  I  am 
bound  to  B.,  that  such  a  one,  his 
servant,  shall  serve  him  well  and 
honestly  during  ten  years,  and 
afterwards  his  servant  enters  into 
religion  and  is  professed, —  the 
bond  is  forfeited,  because  I  have 
taken  upon  me  the  charge  of  him, 
namely,  the  third  person ;  and  so 
in  this  case,  notwithstanding  that 
the  wife  had  entered  into  religion, 
he  would  have  forfeited  his  bond. 
So,  I  conceive,  that  if  the  third 
person  to  whom  the  condition  shall 
be  made,  wiU  not  do  that  whicli 
in  him  is,  to  perform  the  condi- 
tion, the  bond  is  forfeit,  for  he  is 
in  a  manner  surety  for  him  that 
he  ihail  do  it.  And  if  this  be 
true,  it  goes  to  KM^i  argument 
(al  raison  del  KthU).  And  on  the 
other  hand,  if  the  obligee  be  not 
(Query,  be)  the  cause,  that  the  con- 
dition is  not  performed,  then  the 
obligation  is  not  forfeit,  &c. 

Brian,  C.  J. — I  think  this  is  no 
plea ;  and  I  put  a  diversity  when 
the  condition  is  made  impossible 
by  the  act  of  the  parties  &c«  And 
in  the  case  that  Hamt  put,  if  the 
bond  be  made  between  strangers, 
that^.  shall  many  B.  by  a  cer- 
tain day,  and  the  obligor  marries 
B,y  and  the  espousals  continue  nn* 
til  that  day,  there  is  no  doubt 
but  that  the  bond  is  forfeit.    On 

Hdugh,  afterwards  Jastice»  C.  P« 
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thecoDdition  together,  we  agree  in  opinion  that  the  Court 
of.  King's  Bench  has  put  the  proper  construction  upon  the 
condition,  and  that  the  judgment  ought  to  be  affirmed. 

The  bond  appears  to  have  been  given,  to  secure  the  per- 
formance of  an  agreement  entered  into  between  the  defend-- 
ant  and  the  plaintiflF,  previously  to  the  marriage  of  the  de- 
fendant with  one  Elizabeth  Etchells ;  and  the  question  in 
the  case  does  therefore  become  this : — What  was  the  real 
intention  of  the  parties  to  the  agreement,  as  expressed  upon 
the  face  of  it  ?  The  agreement  is  contained,  in  part,  in 
the'recital  prefixed  to  the  condition,  and,  as  to  the  residue,  it 
is  to  be  collected  from  the  condition  itself;  and  taking  them 
both  together,  the  agreement  will  be  found  in  its  terms  to 
be  this :  That  if  the  marriage  should  take  place,  the  de* 
fendant  should,  within  twelve  months  next  after  the  decease 
of  his  intended  wife,  pay  to  her  child  or  children,  by  her 
former  husband,  the  sum  of  300/.,  if  upon  an  account  of 
the  stock  in  trade  and  effects,  *^  if  then  carried  on  by  the 
defendant,"  the  same  should  amount  to  the  sum  of  400/. ; 
but  in  case,  upon  such  an  account  to  be  taken  as  aforesaid, 
the  stock  in  trade  and  effects  should  amount  to  less  than 
diat  sum,  then  that  the  defendant  should  pay  to  such  child 
or  children  the  sum  of  1£0/.  within  twelve  months  next 
after  the  decease  of  their  mother.  And  whether  it  was  the 
intention  of  the  parties  to  this  agreement  that  the  money 
should  be  payable  at  all  events  within  twelve  months  after 
the  wife's  decease,  as  contended  for  by  the  plaintiff,  or  that 
it  should  be  payable  only  in  case  the  trade  continued  to  be 


381: 


less. 


the  other  hand,  if  the  obligee  marry 
B.  before  that  day,  now  the  bond 
is  not  forfeit,  becaase  the  obligee 
ii  party  &c.  And  if  I  be  bound 
to  ao  abbot  that  A,  shall  enfeoff 
him  by  a  certain  day  of  certain 
lands  &c.,  i(A.  enters  into  religion 
I  have  forfeited  my  bond.  But  if 
J.  enters  into  reli^on  under  the 
same  abbot  to  whom  I  am  bound, 
now  my  bond  is  not  forfeit,  because 
be  is  party -to  that  whereby  the 


condition  of  the  bond  cannot  be 
performed  &c.  And  he  said,  that 
if  the  condition  be  against  law, 
then  all  is  void,  otherwise  it  is 
if  it  be  impossible.  And  so  the 
justices  held  cleariy  that  it  was  no 
plea."  "  Quod  nota''  (adds  the 
Reporter). 

And  see  Sir  Anthmy  M<Mt 
case, 5 Co.  Rep.  20,  b.;  Luxmore 
w.  RoUom,  1  Bam.  &  Aid.  &84. 

(c)  9  H.  Bla.  163. 
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il^«        oanried  on  up  to  the  time  of  the  wife's  death,  as  contended 
g  for  on  the  part  of  the  defendant,  is  the  question  between 

them. 

Now  it  seems  to  us  to  be  the  proper  interpretation  of 
that  agreettent,  that  it  was  made  in  contemplation  of  the 
trade  being  carried  on  up  to  the  time  of  the  wife's  death ; 
and  that  the  money  is  to  be  payable  amongst  the  children 
in  that  event,  and  in  that  event  only. 

The  agreement  is  express,  *^  that  the  money  is  to  be 
paid  in  the  event  hereinafter  specified."  llie  agreement  is 
also  express,  that  **  the  stock  shall  be  taken,**  and  that  the 
amount  of  the  sum  to  be  paid  shall  depend  on  the  value 
of  the  stock.  The  agreement  is  further  express,  **  that  the 
stock  is  only  to  be  taken,"  (indeed  it  could  only  be  taken) 
<'  if  the  trade  be  then  carried  on  by  the  defendant."  The 
event,  therefore,  which  has  actually  happened,  namely,  that 
the  trade  and  business  shall  be  actually  given  up  and  aban- 
doned long  before  the  wife's  death,  appears  to  us  to  be  an 
event  not  provided .  for  by  the  agreement ;  it  is  catus 
omiMtui,  and  we  think  we  should  make  an  agreement  for 
the  parties,  instead  of  putting  a  construction  upon  that 
which  they  have  made  for  themselves,  if  we  should  hold  that 
the  defendant  was  under  this  condition  to  pay  either  of  the 
two  sums  therein  mentioned,  in  the  event  which  has  actually 
taken  place.  The  construction  contended  for  by  the  plain- 
tiff would  either  make  it  compulsory  on  the  husband  to 
carry  on  the  trade  during  the  life  of  his  wife,  though  it 
became  a  failing  or  even  ruinous  concern  to  the  husband ; 
or  would  render  him  liable  to  the  payment  of  the  money  in 
the  event  of  his  yielding  to  the  pressure  of  unforeseen  cir- 
cumstances, and  of  his  giving  up  the  business.  And  we 
think,  that  if  the  parties  had  intended  this,  they  would  have 
used  the  very  simple  expedient  of  making  the  bond  con- 
ditional for  the  payment  of  a  certain  sum  of  money  within 
twelve  months  after  the  death  of  his  wife. 

We  agree  entirely  in  the  position  laid  down  by  the  coun- 
sel for  the  plaintiff  in  the  course  of  his  argument, — that 
when  a  condition  becomes  impossible  by  the  act  of  tha 
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obligor,  such  impoBsibility  forms  no  answer  to  an  action  on        18S5. 
the  bond.     But  we  differ  from  hioi  in  the  application  of     ^" 

B«SW|CK 

that  principle  to  the  present  case ;  because  we  think  we  v,\ 

must  infer  the  btention  of  the  parties  to  have  been  to  leave  ^^^^^^^^^^ 
it  open,  either  to  the  prudence  of  the  husbandi  or  |o  casual* 
tiesy  or  to  circumstances  which  could  not  be  foreseeui  to 
put  an  end  to  the  trade>  and  consequently  to  the  liability  to 
pay  the  money.  It  is  not,  therefore,  that  the  obligor  has  made 
the  performance  of  the  condition  impossible  by  his  volun- 
tary act,  but  that  he  has  exercised  a  power  of  closing  the 
concern,  which  the  very  condition  itself  reserved  to  him. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER, 

Before  Tindal,  C.  J.,  Lord  Abinger»  C.  B.,  Park,  J., 
BosANQUET,  J.,  Vavghan,  J.,  and  Alderson,  B. 

Paddon  V*  Bartlrtt  and  another  (a). 

Debt  for  lOOO/.,  being  20  years'  rent  at  BO/,  a  year,  upon  To  debt  for 

sn  indenture  of  lease,  dated  2nd  February,  1812,  whereby  y^'^^l^^^^ 

the  plaintiff  demised  certain  premises  to  the  defendant  for  80/.  a  year, 

£1  years.     Pleas:  first,  non  est  factum:    secondly,  actio ,  pi^mied  to  the 

non  accrevit  infra  sex  annos  :  thirdly,  as  to  1420/.,  part  of  whole  sctioo, 

sctio  Don  so* 
the  rent  for  the  space  of  172  years,  ending  2nd  February,  crevit  infra  lex 

1833  .—that  the  plaintiff,  by  indenture,  assigned  all   l*"  JIJ'^jJSJ'*'* 

estate  and  interest  in  the  demised  premises  to  J.  S.,  and  parcel  fcc., 

that  no  part  of  the  1420/.  became  due  from  the  defendants  Mbrt*p^Z 

to  the  plaintiff  at  any  time  before  the  day  and  year  last  tiff  assigned 

_         -.        ,      ,        1  ,      i.   t  over  his  rcver- 

roentioned.     In  a  fourth  plea  the  assignment  of  the  rever-  ^ion,  and  that 

no  part  of  the 
(a)  See  the  previous  Report  of  this  case,  ante,  iv.  p.  321 .  1420/.  accrued 

before  the  as- 
signment Verdict  for  the  plaintiff  on  the  first  issue,  nnd  for  the  defendant  on  the 
second.    Semble^   that  the  plaintiff  was  entitled  to  judgment  for  180t 

The  statute  of  S  &  4  19^.  4,  c.  87,  s.  49,  (which  hinits'  the  reoovery  of  arrears  of  rent 
to  six  years,)  has  not  a  retrospective  operadon. 
Qiurre^  whether  the  Court  of  Exchequer  Chamber  can  grant  a  repleader. 
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sion  was  differenUy  stated.  Replication  to  the  second  plea, 
actio  accrevit  infra  sex  annos,  and  to  the  third  and  last 
pleas,  non  est  factum  (a).  The  record  then  stated,  that  the 
jury  found  on  the  first  issue,  that  the  deed  mentioned  in  the 
declaration  was  the  deed  of  the  defendant;  and  as  to  the 
second  issue,  that  the  causes  of  action  did  accrue  within  six 
years ;  as  to  the  third  issue,  that  the  indenture  of  13th  June, 
1815,  in  the  third  plea  mentioned,  was  the  deed  of  the  plain^ 
tiflF;  and  there  was  a  similar  finding  as  to  the  last  issue.  The 
record  concluded  as  follows  :  *^  Therefore  it  is  considered 
that  the  plaintiff  take  nothing  by  his  said  writ,  but  that  he 
be  in  mercy  for  his  false  claim,  and  that  the  defendants  do 
go  thereof  without  day,  &c. ;  and  it  is  further  considered 
by  the  Court  here,  that  the  defendants  do  recover  against 
the  plainUff  83/.  for  their  costs  and  charges  by  them  about 
their  defence  in  that  behalf  laid  out  and  expended,  ad- 
judged to  the  defendants  by  the  Court  of  our  said  lord  the 
king  now  here  with  their  assent,  according  to  the  foriq 
of  the  statute  in  such  case  made  and  provided." 
Two  errors  were  assigned :  (h) — 1st,  That  by  the  record  it 


The  Coon  will 
illow  the  amend* 
ment  of  clerical 
mistakes  in  a 
judgment*  on 
payoientofeosts, 
althonghone 
tannhas 


since  the  j( 
ment  was  enter* 
ed  up.  and  al- 
thongn  a  writ  of 
error  has  heen 
sned  out,  and 
error  assigned, 
amongst  other 
causes,  on  those 
clerical  talis- 


(a)  As  to  the  sofficiency  of  the 
replication,  vide  ante,  iv,  324,  n. 

(6)  The  judgment  in  this  case 
was  signed  on  the  SOth  Deoember, 
18S4,  and  was  originally  entered 
up  as  follows :  "  Therefore  it  is 
considered  that  the  plaintiff,  oi  to 
the  Uut  two  cauntt  in  the  mid  de- 
claration^ take  nothing  by  his  said 
UU^  but  that  he  be  iu  mercy,  &c. 
for  his  false  claim.  And  that  the 
defendant  do  go  thereof  without 
day,  &c  And  it  is  further  con- 
sidered that  the  defendant  do  re- 
cover against  the  plaintiff  eighty- 
three  pounds  for  Am  costs  and 
charges  ae  to  the  said  tivo  last  men' 
tioned  counti  laid  out  by  him  about 
hii  defence  m  thie  behalf  adjudged 
to  the  dtfendanif  as  to  the  said  two 
last    mentioned   counts,   by  tlie 


court  of  our  said  lord  the  king 
now  here  by  his  own  assent,  and 
that  the  defendant  have  execution 
thereof,  &c."  In  addition  to  tlie 
assignment  of  errors  above  stated, 
the  following  errors  were  also 
assigned :  ^  That  by  the  judgment 
it  appears  that  it  was  considered 
that  the  plaintiff,  as  to  the  last  two 
counts  in  his  said  declaration, 
should  take  nothing  by  his  said 
bill,  and  that  he  should  be  in  mercy 
&C. ;  whereas  the  declaration  con- 
tained one  count  only,  and  the 
action  was  commenced  by  writ  and 
not  by  billf  as  in  and  by  the  judg- 
ment is  supposed;  that  by  the 
record  it  appears  that  judgment 
was  given  for  one  only  of  the  de- 
fendants, whereas  the  defendants 
joined  in  pleading,  and  the  issues 
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appears  that  judgment  was  given  against  the  plaintiff^  whereas 
judgment  ought  to  have  been  given  in  his  favour  for  the  sum 
of  180/.,  inasmuch  as  the  third  and  last  pleas  (being  the 
only  two  pleas  the  issues  upon  which  were  found  for.  the 
defendants)  were  pleaded  in  bar  to  part  only  of  the  action, 
that  is  to  say,  to  the  sum  of  1420/.,  part  of  the  said  rent  or 
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thereupon  raised  and  found  by  the 
jury  at  the  trial  applied  to  and 
affiBCted  both  the  defendants  alike 
and  without  distinction,  and  do 
not  warrant  a  judgment  in  favour 
of  one  of  the  defendants  only,  and 
that  it  does  not  appear  for  which 
of  the  defendants  judgment  is 
^?en,  and  that  therefore  the  said 
joc^ment  is,  in  this  respect,  am- 
biguous and  uncertain,  and  that 
no  judgment  whatever  is  given 
either  for  or  against  one  of  the 
defendants,  whereas  by  the  Great 
Charter,  and  by  the  law  of  the 
land  the  King's  Courts  of  Justice 
are  boand  to  give  judgment  on 
the  matters,  between  the  parties, 
properly  brought  in  question,  and 
appearing  before  the  said  Court. 

In  Easter  term  Crcwder  obtained 
a  rule  nisi  directing  the  officer  of 
the  Court  to  amend  the  judgment, 
on  the  ground  that  the  mistakes 
were  mere  clerical  errors.  It  did 
not  appear  in  the  affidavit  on  which 
the  rule  nisi  was  obtained,  whether 
the  officer  of-  the  Court  or  the  de- 
fendants' attorney  had  made  the 
mistakes. 

Newman^  in  Easter  term,  shewed 
cause.  The  defendants  are  too 
late  in  their  application.  The 
judgment  was  entered  up  in  Hilary 
term,  and  an  amendment  of  the 
entry  of  a  judgment  cannot  be 
made  after  the  term  in  which  the 
judgment  was  entered  up.    Here 


Padoon 

V. 

Bartlett 
and  another. 


the  application  is  made  after  error 
brought  and  assigned.  The  errovs 
are  mistakes  in  matters  material. 
[Uttledalef  J.  These  errors  are 
the  mistakes  of  the  officer  of  the 
Court,  who  has 'not  drawn  up  the 
judgment  correctly.]  They  must 
be  considered  as  mistakes  made 
by  the  attorney  for  the  defendants, 
in  whose  bill  of  costs,  which  has 
been  taxed,  is  incladed  his  charge 
for  drawing  this  judgment.  If  the 
officer  is  to  be  made  responsible,  he 
should  have  had  notice  of  this  rule. 
At  all  events  the  judgment  can 
only  be  amended  on  pt^ment  qf 

CMtt, 

Crowder  in  support  of  the  rule. 
The  mistakes  in  the  judgment 
are  mere  clerical  errors  made  ^by 
the  officer  of  the  Court.  As  it 
was  not  the  defendants'  attorney 
who  committed  the  mistake,  it 
would  be  unjust  to  make  the  de- 
fendants pay  the  costs  of  amend- 
ing the  judgment. 

By  the'  Court. — ^Tlie  judgment 
may  be  amended ;  but  the  plain- 
tiff ought  to  have  the  costs  occa- 
sioned by  the  mistake. 

Rule  absolute  on  payment  of 
costs. 

The  judgment  was  amended  by 
making  it  as  above  set  out. 


TOL.  V. 


C  C 
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sum  of  1600/.,  and  therefore  the  plaintiff  was  entitled  to 
recover  180/.,  being  the  differetice  between    1 600/.  and 
1420/. ; — Sndlj,  that  the  second  plea  was  bad  in  law. 
Plea :  in  nullo  est  erratum. 

Newman  for  the  plaintiff.  The  plamtiff  is  clearly  en- 
titled to  judgment  for  180/.,  as  no  answer  has  been  given 
to  his  demand  as  to  two  quarters'  rent.  The  only  plea  which 
could  apply  to  that  period  of  time  is  the  plea  of  the  statute 
of  limitations,  and  the  issue  on  that  plea  has  been  found 
for  the  plaintiff.    (Here  he  was  stopped  by  the  Court.) 


Crowder,  for  the  defendant.  The  intention  of  pleading 
the  second  plea  was  to  deny  that  the  plaintiff  had  any  claim 
for  any  rent  for  the  last  six  years.  The  third  plea  was 
intended  to  deny  the  plaintiff's  claim  for  any  rent  for  a 
period  of  time  subsequent  to  the  assignment  of  the  reversion, 
which  took  place  more  than  17  years  ago;  consequently, 
looking  at  the  whole  record,  the  whole  of  the  plaintiff's 
claim  is  denied.  The  issue  on  the  plea  of  the  statute  of 
limitations  has  been  found  for  the  plaintiff,  but  the  effect 
of  that  finding  is,  that  the  plaintiff  is  entitled,  upon  the  leaae, 
to  rent  for  the  last  six  years,  all  the  previous  rent  being 
excluded  by  the  necessary  operation  of  the  statute  (a).  The 
meaning  of  a  verdict  for  the  plaintiff  on  that  issue  is,  that 
rent  is  due  within  six  years,  but  it  can  be  no  more  than  the 
last  six  years'  rent,  evidenced  by  the  production  of  the  lease. 
Suppose,  in  an  action  for  goods  sold,  the  statute  of  limita-p 
dons  be  pleaded,  and  the  plaintiff  proves  sales  of  goods 
for  the  last  Id  or  14  years,  a  verdict  will  pass  for  the 
plaintiff  on  that  issue ;  but  he  can  only  recover  for  the  goods 
sold  within  the  last  six  years.    Therefore  if  this  plea  of  the 


(a)  In  this  view  of  the  case,  it 
seems  to  be  immaterial  whether 
this  issae  were  found  for  the  plain- 
tiff or  for  the  defendants.  If  in 
the  former  case  the  defendants 
could  say  that  the  finding  for  the 


plaintiff  only  supported  the  claim 
for  the  last  six  years,  so  la  the 
latter  the  plaintiff  might  have  said 
that  the  finding  for  the  defendants 
merely  destroyed  the  claim  for  the 
antecedent  years. 
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ttatate  had  stood  alone,  only  the  rent  for  the  last  six  years 
could  have  been  recovered.  But  the  third  and  fourth 
issues  have  been  found  for  the  defendants;  and  the  effect  of 
that  finding  is,  that,  as  to  the  last  six  years  and  upwards,  the  ^nd  Mother, 
plaintiff  is  no^  entitled  to  recover,  by  reason  of  the  assignment 
of  the  reversion.  Although  therefore  the  jury  have  found  the 
issue  as  to  the  plea  of  the  statute  of  limitations  against  the 
defendants,  yet  as  they  have  found  an  assignment  of  the  re* 
version  more  than  six  years  before  the  action  was  com- 
menced, the  plaintiff  is  entitled  to  no  rent.  Looking 
therefore  at  the  whole  record,  it  appears  that  no  debt  was 
due  from  the  defendants  to  the  plaintiff,  and  consequently 
there  can  be  no  damages  for  the  detention  of  a  debt.  It 
can  make  no  difference  that  there  are  two  separate  pleas, 
one  of  the  statute  of  limitations,  and  one  of  an  assignment 
of  die  reversion.  If  there  had  been  one  plea  it  would  have 
been  thus :  As  to  the  first  14  years,  the  statute  of  limita- 
tions,'and  as  to  the  last  six  years,  the  assignment  of  the  re^ 
version,  and  then  the  case  would  have  been  perfectly  clear. 

TiNDAL,  C.  J.,  intimated  that  the  inclination  of  the 
opinion  of  the  Court  was  against  the  defendants  on  this 
point  (a),  and  that  there  was  a  doubt  whether  the  Court 
could  award  a  repleader,  and  recommended  that  the  de- 
fendants should  agree  to  enter  a  verdict. 

The  Court  called  upon  Netoman  to  argue  the  question  of 
the  invalidity  of  the  plea  of  the  statute  of  limitations. 

Newman.  The  second  plea  is  no  answer  to  the  action.  Operation  of 
It  is  a  plea  framed  on  the  statute  3  &  4  W.  4,  c.  27,  s.  42.  ^  ^J"  ^'^' 

I.  That  act  does  not  apply  to  the  present  action  at  all, 
because  it  was  commenced  before  the  act  came  into  opera- 
tidi.  This  action  was  commenced  on  the  22d  July,  183d, 
and  the  statute  received  the  royal  assent  on  the  24th  July, 

1833. 

(a)  Afl  to  which,  vide  ante,  iv.  p.  324,  note. 
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II.  The  42tid  sect,  of  that  statute  has  not  a  retrospective 
operation;  the  language  used  being  '*  that  after  the  31st 
day  of  December,  1833,  no  arrears  of  rent  shall  be  reco- 
S^MftfhJr  ^^^^^  '^y  ^"y  action  but  within  six  years  next  after  the  same 
respectively  shall  have  become  due."  Besides,  that  section 
does  not  apply  to  actions  for  rent  on  specialty .  But  assum- 
ing that  it  does  so,  it  is  repealed  by  3  &  4  TF.  4,  c.  42, 
8.  3,  which  limits  the  action  of  debt  on  a  specialty  to  20 
years. 

Crowder,  contr^.  The  4£nd  section  of  the  3  &  4  W,  4» 
c.  27,  has  a  retrospective  operation.  That  section  enacts, 
that,  after  the  31st  December,  1833,  no  arrears  of  rent 
shall  be  recovered,  but  within  six  years  after  the  same  shall 
have  become  due.  If  the  plaintiff  were  to  succeed  in  this 
action  upon  the  plea  of  the  statute  of  limitations,  he  would 
recover,  after  the  31st  December,  1833,  arrears  of  rent 
which  bad  not  become  due  within  the  last  six  years.  It  is 
evident  that  the  legislature  intended  that  section  42  should 
have,  from  the  difference  of  language,  a  retrospective  ope* 
ration.  The  former  section  enacts,  that  after  31st  Decem- 
ber, 1833,  '  no  action  shall  be  brought.*  The  language  of 
the  latter  is  '  no  arrears  of  rent  shall  be  recovered.*  There 
are  various  instances  in  which  the  Courts  have  given  a  retro- 
spective effect  to  statutes  in  pari  materia.  Thus  in  'Towler 
v.  Chatterton  (a),  it  was  held  that  Lord  Tenierden's  act  had 
a  retrospective  effect.  Again  in  Freeman  v.  Moyes{b),  it 
was  held  that  the  third  section  of  3  &  4  W.  4,  c,  42,  had  a 
retrospective  operation.  [Lord  Abinger,  C.  B.  The  pecn- 
liar  words  of  that  statute  made  it  apply  to  that  action. 
Generally  speaking,  unless  the  words  plainly  and  distinctly 
apply  to  actions  already  commenced,  a  statute  is  not  con- 
strued to  have  a  retrospective  effect.]  In  Cox  v.  Thomas- 
son  (c),  the  new  rules  of  H.  T.  2  TF.  4  were  held  to  have  a 

(a)  6  Bingh.  258;  3  Moore  &         (6)  Anie^'m,  p.  838. 
Payne,  619.  (c)  2  Cro.  &  Jerv.  498. 
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retrospective  operation.     [Lord  AbingeVy  C.  B.  How  do 

you  get  over  section  3  of  3  &  4  TF.  4,  c.  42  ?     Is  it  not       p^^^. 

inconsistent  with  the  42d  section  of  3  &  4  W.  4,  c.  27  ?]  The     ^    "o- 

J3a&tlett 
two  statutes  do  not  conflict  so  that  one  necessarily  repeals    and  another. 

the  other.  The  two  enactments  may  exist  together;  although 
it  must  be  admitted,  that,  by  reason  of  the  one^  the  other  is 
unnecessary  and  nugatory.  The  42nd  section  of  3  &  4 
W.  4,  c.  27)  enactSy  that  no  arrears  of  rent  shall  be  re- 
covered for  more  than  six  years,  which  is  in  substance  an 
enactment  that  actions  for  rent  must  be  brought  within 
six  years  from  the  time  when  the  rent  is  due.  The  subse- 
quent statute  enacts,  that  in  the  case  of  a  demise  by 
indenture,  an  action  of  debt  must  be  brought  within  20 
years.  Now  this  clause  does  not  repeal  the  former,  but 
it  is  nugatory :  because  if  all  actions  for  rent  must  be 
brought  within  six  years,  which  is  the  provision  of  the  42nd 
section  of  3  &  4  W,  4,  c.  27>  it  was  certainly  unnecessary  to 
enact  that  any  one  class  of  actions  for  rent  must  be  brought 
within  20  years.  For  not  only  must  it  be  brought  within  20, 
but  it  must  be  brought  within  six  years.  It  cannot  be  said, 
therefore,  that  the  latter  of  these  statutes  is  a  repeal  of  the 
former.  But  the  effect  of  the  two  statutes  taken  together 
is,  that  the  provisions  of  the  later  statute  are  nugatory. 
There  can  be  no  virtual  repeal  of  a  statute  unless  by  an 
enactment  in  a  later  statute  wholly  inconsistent  with  the 
continuing  operation  of  the  former. 

TiNDAL,  C.  J. — We  are  all  of  opinion  that  the  plea  of 
the  statute  of  limitations  in  this  case  is  a  bad  plea.  Ad- 
mitting that  the  question  depends  on  the  earlier  statute, — 
the  3  &  4  TF.  4,  c.  27, — still,  on  looking  at  the  42nd  section 
of  that  statute,  it  is  clear  that  it  has  a  prospective  and  not  a 
retrospective  operation.  The  reason  why  it  has  a  prospec- 
tive operation  only,  is  that  such  is  the  meaning  of  the  lan- 
guage of  the  clause.  It  enacts,  that  after  the  31st  day  of 
December,  1833,  no  arrears  of  rent  shall  be  recovered  by 
any  action  but  within  six  years  next  after  the  same  shall 
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have  become  due.  The  natural  meaning  and  import  of 
those  words  is,  that  as  it  has  no  operation  until  after  the 
31  St  of  December,  1833,  it  will  only  affect  actions  brought 
subsequently  to  that  time,  unless  there  be  some  other  words 
in  the  section  which  will  include  actions  previously  com* 
menced.  On  looking  at  the  language  of  the  proviso  in  the 
very  same  section,  we  find  it  providing  for  actions  which 
shall  be  brought ; — Why  are  we  to  suppose  that  the  former 
part  of  the  section  applies  to  actions  previously  commenced, 
while  the  proviso  applies  to  those  only  which  shall  be  sub* 
sequently  commenced  i  Without  going  tlirough  the  differ* 
ent  clauses  of  the  statute,  it  is  enough  to  say  that  they  are 
all  manifestly  framed  with  one  common  object  and  design, 
and  ought  therefore  to  be  construed  in  the  same  manner. 

Acts  of  Parliament  ought  to  be  cautiously  interpreted 
with  respect  to  actions  already  brought.  Before  we  de- 
prive parties  of  rights  which  they  possess,  we  ought  to 
see  plainly  and  clearly  that  such  was  the  iotentioa  of  the 
legislature,  and  the  meaning  of  the  words  which  they  have 
used* 


Judgment  for  the  defendants  reversed,  and  judgment 
for  the  plaintiff  for  180/.  (a). 


(a)  The  two  years  and  one  quar- 
ter's rent,  to  which  there  was  no 
plea,  but  non  est  factum,  and  the 
statute  of  limitations, — the  former 


of  which  pleas  bad  been  negatived 
by  the  jury,  and  the  latter  of  which 
was  now  rejected  by  the  Court  of 
Error. 
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Doe  d.  P&ebdy  v.  Holton  and  another.  ^83^- 

Ejectment  for  cottages  at  SwancUffe,  tried  before  A.  devises  to 

Williams,  J.,  at  the  last  Oxfordshire  assizes.  suageandtene- 

Joseph  Preedy,  by  will,  dated  1st  January,  1816,  devised  mentin  Dale, 

to  JB.,  J.,  and  J.  Preedy,  and  their  heirs,  all  his  real  estate,  tjjgn  resided, ' 

upon  trust,  during  the  minority  of  his  eldest  son  Joseph  P.,  ^^  ^^^ 

to  receive  the  rents  and  profits  (upon  certain  trusts)  of  all  bouses,  bams, 

that  messuage  or  tenement  in  Swancliffe,  wherein  he,  the  o,J^e|f*d?^^^ 

testator,  then  resided,  with  the  offices,  outhouses,  bams,  and  buildings, 

stables,  and  other  edifices  and  buildings,  yards  and  gar-  ^^^^  totJ^^ 

dens  to  the  same  adjoinins:  and  all  the  several  closes,  or  iomeadjmning, 

r  and  all  those 

inclosed  grounds,  pieces  and  parcels  of  ground,  called  and  several  closes 

known  by  the  several  names  of  Cowhouse  &c.,  with  the  aj^  P»rc«ls 

•^  '       .  of  closes 

appurtenances,  part  of  the  farm  and  lands  then  in  his  oton  called  by 

occupation  &c.;  and  when  and  so  soon  as  the  said  Joseph  P.  gc^"™h*the 

should  have  attained  the  age  of  twenty-one,  that  they,,  the  appurtenances, 

trustees,  should  be  seised  of  the  above-mentioned  premises,  ^^^^  ^^^ 

in  trust  for  Joseph  P.  and  his  heirs  &c.  for  ever;  and  upon  lands  then  in 

further  trust,  dunng  the  mmority  of  Benjamin,  (the  testa-  occupation; 

tor's  younger  son,)  to  receive  the  rents  and  profits  (upon  *    .  ^^    [y^ 

certain  trusts)  of  all  that  messuage  or  tenement  in  Swan-  hereditaments 

cliflFe  called  the  Old  Grange,  with  the  offices,  outhouses,  {,"  fo^  de^°^ 

&c.  to  the  same  adjoining,  and  of  all  other  the  testator's  vised: — Held, 

closes  or  inclosed  grounds,  pieces  or  parcels  of  land,  and  adjoining  AJs 

place  of  resi- 
totoe,  though  (ia  some  sense)  separated  by  a  wall,  and  not  in  his  own  occupation,  passed 
to  J3.;  and  that  evidence  ot  declarations  by  A.  that  he  meant  that  the  cottages  should 
go  to  €.,  was  inadmissible. 
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Other  hereditaments  in  Swancliffe^  with  their  appurtenances, 
except  what  he  had  thereinbefore  devised  in  trust  for  his  son 
Joseph  P.;  and  when  and  as  soon  as  Benjamin  P.  should 
have  attained  the  age  of  twenty-one,  upon  trust  that  the 
said  trustees  should  be  seised  of  the  last-mentioned  pre- 
mises, in  trust  for  Benjamin  P.  and  his  heirs  8lc.  for  ever. 

Joseph  and  Benjamin  P.  have  respectively  attained  the 
age  of  twenty-one. 

Benjamin  P.,  the  lessor  of  the  plaintiff,  claimed  the  pro- 
perty in  question,  as  passing  under  the  residuary  devise. 

The  defendants,  as  mortgagees  of  Joseph  P,  the  son, 
claimed  the  property,  as  passing  under  the  devise  in  trust 
for  him,  of  all  edifices  and  buildings  S^c.  adjoining  to  the 
messuage  or  tenement  wherein  the  testator  resided  at  the 
time  of  making  his  will. 

The  property  in  question  consisted  of  two  cottages,  pur- 
chased by  the  testator  in  179^,  together  with  the  messuage 
&c.  in  which  he  resided  at  the  date  of  his  will,  and  adjoin- 
ing it.  In  1797>  the  testator  separated  the  cottages  from 
the  messuage  &c.  by  a  stone  wall,  and  let  them  off  to 
tenants;  and  at  the  time  of  making  the  will  they  were  not 
in  his  own  occupation. 

Certain  declarations,  made  by  the  testator  at  the  time  of 
giving  instructions  for  his  will,  and  at  the  time  of  executing 
it,  to  shew  his  intention  with  respecc  to  the  two  cottages, 
were  offered  in  evidence  by  the  plaintiff's  counsel,  but  were 
rejected  by  the  learned  judge. 

The  learned  judge  being  of  opinion  that  the  cottages 
passed  under  the  devise  to  Joseph  P.,  a  verdict  was  found 
for  the  defendants,  with  Jeave  to  move  to  enter  a  verdict 
for  the  plaintiff,  in  case  the  Court  should  be  of  opinion 
that  upon  the  construction  of  the  will,  having  reference  to 
those  circumstances  the  evidence  of  which  was  admitted, 
the  lessor  of  the  plaintiff  was  entitled  to  the  premises  in 
question;  and  for  a  new  trirl,  in  case  the  Court  should  be 
of  opinion  that  the  evidence  of  intention  was  improperly 
rejected. 
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Ludhw,  Serjt.  now  moved  accordingly.  These  two  cot-  18S5. 
tages  are  not  included  in  the  devise  to  Joseph,  for  they  are 
not  edifices  and  buildings  adjoining  to  the  testator's  place 
of  residence,  and  in  his  own  occupation  at  the  date  of  his 
will.  It  may  be  questionable,  whether  the  cottages  can  be 
said  to  be  "adjoining'*  in  the  sense  in  which  the  word  *°  "°°  **"• 
appears  to  be  used  in  the  will ;  and  if  there  be  a  doubt  ConsSucrion. 
upon  the  point,  the  heir  generally  (a),  and  in  this  case  the 
residuary  devisee,  who  stands  in  the  place  of  heir,  is  enti- 
tled to  the  benefit  of  the  doubt.  Then  these  cottages  were 
not  in  the  testator's  own  occupation,  and  this,  it  is  submitted, 
is,  upon  a  fair  construction  of  the  whole  demise,  a  part  of 
the  description  of  the  property  intended  to  pass  to  Joseph. 
If  this  also  is  doubtful,  the  residuary  devisee  must  have  the 
benefit  of  the  doubt  (a). 

Extrinsic  evidence  of  intention  was  admissible  in  this  Second  point: 
case, — which,  it  is  submitted,  falls  within  the  second  class  of  gf  ^j^nslc  ^ 
cases  described  by  Tindal,  C.  J.,  in  Miller  v.  Traversed),      evidence. 

Lord  Denman,  C.  J. — Under  this  will  the  lessor  of  the 
plaintiff  is  entitled  to  all  hereditaments  not  expressly  de- 
vised to  Joseph.  The  devise  to  Joseph  is  of  the  tenement 
wherein  the  testator  then  resided,  with  the  offices,  out- 
houses, barns,  stables,  and  other  edifices  and  buildings, 
yard  and  gardens,  to  the  same  adjoining.  It  is  admitted 
that  these  cottages  are  on  land  adjoining,  which  I  think  is 
sufficient  to  bring  them  within  the  description  in  this  part 
of  the  devise.  But  the  devise  goes  on,  '^  and  all  the  seve- 
ral closes  &c.,  called  Sic.,  part  of  the  farm  and  land  now  in 
my  own  occupation/*  From  this  it  is  sought  to  be  inferred, 
that  the  testator  intended  to  make  his  own  occupation  the 
test  by  which  it  was  to  be  known  whether  any  particular 
part  of  the  property  adjoining  his  residence  was  to  pass ; 
but  this  latter  clause  in  the  devise  applies  to  the  distinct 
property  which  is  there  specifically  described,  and  the 

(a)  Vide  ante,  S87.  (6)  8  Bingh.  844—8. 
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16S5.        words  ^  and  now  in  mj  own  occupation^  were  a  part  of  the 
^T  description  of  thai  property. 

d.  The  property  in  question  answers  to  the  description  in 

v'^      the  former  part  of  the  devise,  and  therefore  we  should  not 

HoLTov      be  warranted  in  admitting  proof  of  declarations  of  intention 

by  the  testator.    The  evidence  raised  no  ambiguity  to  be 

removed  by  extrinsic  evidence.    The  learned  judge  was, 

I  think,  quite  right  in  refusing  to  receive  the  evidence. 

First  point  Pathsson,  J. — I  am  entirely  of  the  same  opinion.    My 

brother  Ludlow  wants  us  to  read  the  devise  as  if  the  words 
had  been  of  ''  edifices  and  bnildings  adjmtdng  and  in  my 
own  occupation.*'  There  is  nothing  within  the  four  comers 
of  the  will  to  lead  us  to  think  that  we  ought  so  to  construe 
the  devise. 

Second  point  In  every  case  extrinsic  evidence  must  be  received  for  the 
purpose  of  shewing  the  state  of  the  property,  so  as  to  see 
what  comes  within  the  clear  terms  of  the  devise,  but  not  to 
clear  up  any  difficulty  arising  upon  the  will  itself.  If  the 
declarations  were  received  in  this  case,  they  would  be  re- 
ceived to  shew  that  **  adfoining^  means  ''  adjoining  and  now 
in  my  own  occupation.^  The  evidence  is  therefore  offered 
for  the  purpose  of  expressly  contradicting  the  will. 

First  point  CoLEBiooi,  Jw— I  am  of  the  same  opinion.    Upon  the 

construction  of  the  will  there  can  be  no  difficulty.  The 
only  restriction  of  the  devise  is,  that  the  edifices  &c.  mast 
be  ^  ac^otrnng."  They  need  not  be  in  the  testator^s  own 
occupation. 

Second  point  I  see  tio  ambiguity  in  this  case.  Whenever  a  will  comes 
in  contest^  there  must  be  some  extrinsic  evidence  in  order 
to  shew  its  appKcation;  as  if  a  man  devises  his  estate  Black- 
acre,  it  must  be  shewn  by  evidence  that  the  property  in 
question  t^  Blackacre.  But  we  must  not  give  a  more  ex- 
tended or  a  more  limited  meaning  to  the  will  than  the  words 
themselves  will  warrant. 

Rule  refused. 
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The  King  v.  The  Inhabitants  of  Woking. 

Upon  appeal  by  "The  Proprietors  of  the  River  Wey/'  ArivernaTi- 

against  a  poor-rate  of  the  parish  of  Woking,  Surrey,  whereby  Sil^g^^n- 

tbe  proprietors  are  rated  on  325/.  at  the  sum  of  16/.  Ss., —  tribute  to  the 

upon  the  ground  that  they  were  not  liable  to  be  rated^  and  p^or  in  a 

that*  if  liable,  they  were  over-rated,— the  aesaions  quashed  P^»^  through 

^  .  '  ^  which  a  por- 

the  rate,  subject  to  the  following  case:  tion  of  die  na- 

By  23  Car.  fi,  c  26, ''  for  preserving  and  settling  the  Rifer  j»^^  PJ^ 

Wey,"  the  Wey,  from  Guildford  to  the  Thames,  was  declared  portion  to  the 

to  be  a  navigable  river,  and  the  soil  of  that  portion  of  the  from'(^at  poi? 

river,  and  certain  parts  of  the  banks,  and  the  locks,  sluices,  ^on-  , 

.  .  Such  profit 

&c,  towing-paths,  wharfs  &c.  of  the  river^  vested  in  trus*  is  to  be  calcu- 

tees,  with  certain  powers  for  keeping  the  river  navigable;  **'®^  *J  of  rent 

and  it  was  provided,  that  Lord  Montague,  and  his  heirs  &c.,  which  a  tenant 

should  receive  out  of  the  profits  of  the  navigation  2|i2.  for  ^vvhen*i'ere- 

every  ton  &c.  navigated  on  the  river,  and   that  Thomas  fore  the  com- 

Dalmahoy,  and  his  heirs  &c^  should  receive  4d,  for  every  f^^  tolls  to 

ton  &C.  navigated  on  the  said  river,  within  his  own  lands,  their  own  use, 
/  •  T>      1  .1  •  1      i- r.     1  ^    •!  li-     « v  the  amount  of 

(situate  at  Dapdune,  in  the  pansh  of  Stoke-nezt-Guildford,)  the  renaire, 

besides  20/.  per  annum  for  a  wharf;  and  that  the  corpora-  ^^  ^'  ^®  ®^' 

.  *^  .  "^      .    pensesneces- 

tion  of  Guildford  should  receive  Id.  for  every  ton  &c.navi-  sary  to  the 

gated  on  the  river;  and  that  the  trustees  should  pay  to  the  ^^^J^H^^^''  ^ 

persons  to  whom  any  shares  of  tiie  profits  of  the  navigation  taking,  and 

should  be  allotted,  in  the  manner  provided  by  the  act, such  centageequal 

respective  shares  of  the  aet  proits  of  the  navigatiou,  after  to  a  reasonable 

,  ,  tenant~prout« 

deducting  the  costs,  charges  and  expenses  of  repairing  Ccc.,  must  be  de- 

and  executing  the  trusts;  and  that  the  two  chief  justices  ducted  from 

and  the  chief  baron  should  appoint  recompence  in  money,  ceipts,  in  Ax- 

la  be  paid  out  of  the  profiUof  the  navigation,  to  persons  '^^^"^""^ 

receiving  any  damage  in  their  hads  fcc.,  by  cutting  aew     But  no  de- 
«_  jt  ^t   ^   ^i_       •  i_     1 J        -.  i_  J   ^     duction  is  to 

passages  &c.;  and  that  the  nver  rtKMrid  not  be  aaed  or  be  made  in 

navigated  without  the  licence  of  the  trustees,— who  were  respect  of  bur- 
,      .      ,  -11  thens  imposed 

authorized  to  receive  certain  tolls.  upon  the  pro- 

fits of  the  na- 
tipuiop,  or  io  respect  of  compensation  payable  to  the  owners  of  property  injured  by 
the  navigation. 
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The  following  tolls  have  been  fixed,  and  are  received  by 

^    _  the  present  trustees: 

The  KiHO             '^  ,.  ^ 

.  4    0 

.  4    0 

.  3    6 

.  S    0 

.  3    6 

.  2    0 


Lihabitaiits  of  ^•*''*®"  Guildford  Wharf  and  the  Thames 
WouMO.       Between  Dapdane  Wharf  and  the  Thames 
Between  Stoke  and  the  Thames 
Between  Bowers  and  the  Thames 
Between  Triggs  or  Send  Heath  and  the  Thames 
Between  Newark  and  the  Thames 

And  so  on,  according  to  the  distances,  with  similar  rates,  decreasing 
in  the  same  proportion  from  the  Thames  to  Guildford. 

Triggs  is  in  Woking,  and  Send  Heath  is  in  the  parish  of 
Ripley,  and  that  part  of  the  navigation  which  is  in  Woking 
extends  from  a  spot  between  Bowers  and  Triggs  to  a  spot 
between  Triggs  and  Newark.  If  this  increased  toll  is  con- 
sidered to  be  earned  for  the  use  of  the  navigation,  between 
the  points  above  named,  then  the  sum  of  Sd.  per  ton  is 
payable  in  respect  of  that  part  of  the  navigation  situate  in 
Woking. 

There  are  no  toll-houses  on  the  river,  and  the  tolls  are 
not  paid  in  parts  at  the  different  places  on  the  river,  but 
the  entire  tolls  for  the  whole  navigation  performed  are 
paid  at  ouce,  when  the  vessels  are  known,  generally  at  the 
end  of  each  quarter;  but  if  they  are  strange  vessels,  at 
the  end  of  each  voyage. 

The  whole  length  of  the  navigation  is  S7,060  yards. 
The  length  in  Woking  is  4049i  yards. 

The  gross  receipts  for  the  tonnage  upon  the  navigation,      £.     s.  d» 
opon  an  average  of  the  last  three  years,  are  .    59SS  16  10 

The  gross  receipts,  deducting  the  receipt  for  tonnage  not 
passmg  through  Woking,  upon  an  average  of  the  same 
three  years,  are 4705  12    6 

The  4705^  13s.  6dL  is  made  up  of  receipts  in  respect  of  the 
''  through*'  trade,  that  is,  the  tonnage  going  the  whole  line  of  the 
navigation,  and  what  is  called  the  ''  short"  trade. 

The  receipts  of  the  '<  through"  trade  upon  the  same  aver- 
age of  three  years,  are        £431113    1 

the  "  short"  trade  passing  through  Woking    .        .        .      393  10    5 

£4705  13    6 
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The  share  of  Woking  in  the  gross  receipts  for  the  whole      £.     s,  d.  1835. 

tonnage  of  the  navigation,  upon  a  milage  calculation,  is    886    9  11         V^s/^ 
The  share  of  Woking  in  the  gross  receipts  for  the  whole  The  Kiva 

tonnage,  deducting  the  receipts  for  tonnage,  not  passing  v. 

through  Woking,  upon  a  milage  calculation,  is     .        .688  14    S}  Ip^iAilants  of 
That  is  to  say,  Wokimo. 

Woking  share  of  the  <'  through"  trade,  630  5  4jl  i 

of  the  «  short"  trade      58  8  9|  T®®  ^*  ** 
The  share  of  Woking  in  the  tolls,  upon  a  calculadon  of 

SdL  per  ton  (being  half  the  6<2.  rise  for  Triggs  and  Send 

Heath,  according  to  the  scale  set  forth  in  the  case) 

for  every  ton  passing  Woking,  upon  an  ayerage  of  three 

years,  is 309    0    0 

The  general  expense  of  the  navigation  (exclusive  of  com* 
pensations)  upon  an  average  of  the  same  three  years,  are    S566  19    4 

The  compensations  upon  an  average  for  the  same  three 
years,  are 1226    3    0 

Total  expenses        .        .  ^[^793    8    4 

The  compensations  are  made  up  as  follows: 

The  GroaU  to  Mr.  Dalmahoy 450  13  9 

The  corporation  (Guildford)  pence  .        •        •  314     1  8 

Lord  Montague's  ^d. 301  11  1 

Mills 959  17  6 

Total        .        .dfl9S6    3    0 


The  mills  are  in  number  three.    One  only  is  in  Woking,  and  the 
annual  compensation  paid  in  respect  of  that  particular  mill  is  ^L  6<. 
The  expenses  of  the  navigation  in  Woking,  have  been  upon  an  aver- 
age of  years  in  proportion  to  the  expenses  in  the  other  parts  of  the 
navigation. 
The  share  of  Woking  in  the  whole  expenses,  exclusive  of 

the  compensations,  upon  a  milage  calculation,  is  384    2  10 

The  share  of  Woking  in  the  compensadons,  upon  a  milage 
calculation,  is 183    9  10 


Total        .        .  .f567  IS    8 

The  net  income  of  the  navigation  upon  an  average  of 

three  years,  is £8230  14    6 

£10  per  cent,  would  be  a  reasonable  sum  to  be  deducted  for 

tenant's  profits,— leaving  2007^  13s.  \d. 
The  share  of  Woking  in  the  net  profits,  without  any 

deduction^  upon  a  milage  calculation,  is      .        .        •  £333  16  10 
The  share  of  Woking  in  the  net  profits,  after  the  deduction 

for  tenants'  profits,  upon  a  milage  calculation,  is  •      300    8  10 
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18S5.  The  questions  for  the  opinion  of  the  Court  are — 

^^'^^^^'^      Ist.  Whether  the  sum  in  M^hich  the  appellants  are  liable  to 

t,.  be  rated  in  Woking,  is  to  be  ascertained  bj  the  proportion 

Inhabitaiits  of  which  Ac  length  of  the  navigation  in  Woking  bears  to  the 

whole  length  thereof;  and  if  so^  what  deductions  are  to  be 

made  from  that  sum.    £dly.   Whether  the  sum  in  which 

the  appellants  are  to  be  rated  is  to  be  ascertained  by  the 

amount  of  tonnage,  on  all  goods  carried  through  Woking, 

at  the  rate  of  ScL  per  ton;  and  if  so,  what  deductions  are 

to  be  made  from  that  suip* 

If  the  Court  shall  be  of  opinion  that  the  sum  upon  which 
the  appellants  are  to  be  rated  in  Woking,  is  to  be  ascer- 
tained by  the  proportion  which  the  length  of  the  navigation 
in  Woking  bears  to  the  whole  length  thereof,  the  appellants' 
claim,  from  the  share  of  Woking  in  the  gross  receipts  for 
the  whole  tonnage  of  the  navigation,  upon  a  milage  calcu- 
lation (amounting  to  886/.  98.  lid.),  to  make  the  following 
deductions; 

Ist.  The  tonnage  not  passing  through  Woking,  leaving 
the  share  of  Woking  in  the  gross  receipts,  after  making  such 
deduction,  688/.  145.  ^Id. 

2dly.  The  share  of  Woking  in  the  general  expenses  on  a 
milage  calculation,  exclusive  of  compensations,  (amounting 
to  382/.  2$.  10d.)<--it  being  found  that  the  expenses  incurred 
in  Woking  equal  its  share  of  the  general  expenses  on  a 
milage  calculation. 

ddly.  The  share  of  Woking  in  the  compensations,  on 
the  same  calculation,  amounting  to  185/.  Qs.  lOd. 

These  last  two  sums,  deducted  from  688/.  l4s.  2|J.,  (the 
gross  receipts  for  the  tonnage  which  passes  through  Woking,) 
leave  a  balance  of  .         .        .<£l2I     1     6^ 

4thly.  From  this  sum  the  appellants  claim 
to  deduct  10  per  cent*  for  tenant's  profits, 
amounting  to 12    2    0 

Leaving,  as  the  sum  at  which  they  arc  to    

be  rated     ......  <£l08  19     6^ 
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If  the  Court  shall  be  of  opinion  that  the  gross  receipts        laas. 


api^icable  at  Wokiog^  are  to  be  calculated  at  3d.  per  toii» 

on  all  goods  carried  through  Woking,  then  the  appellants  9. 

daim,  from  the  sum  produced  by  such  calculation,  to  make  Inh^^^^  <rf 

the  2d,  3d  and  4tb  deductions,  and  in  such  case  the  deduc* 

tions  will  exceed  the  receipts. 

The  respondents  deny  the  right  of  the  appellants  to  make 
any  of  the  foregoing  deductions. 

Thuiger,  N.  R.  Clarke,  and  Montagu  Chambers,  in  sup-  First  point: 
port  of  the  order  of  sessions.  The  first  question  ii,  what  P"."c>pl«  ^^ 
is  the  principle  to  be  adopted  in  rating  the  profits  of  this 
navigation.  The  principle  laid  down  in  the  older  cases  is, 
that  the  tolls  of  a  canal  navigation  are  ratable  in  that  parish 
only  where  the  voyage  is  completed  and  the  tolls  become 
due.  Thus,  in  Rex  v.  Aire  and  Calder  Navigation  Con^ 
panjf  (fl)f  where  a  navigation  passed  from  A.  to  B.  through 
several  intervening  townships,  and  the  tolls  were  collected 
for  the  whole  navigation  in  A.  and  B.,  it  was  held  that  the 
assessment  might  be  in  A.  and  B,,  according  to  the  propor- 
tion collected  in  each.  Rev  v.  Page(b)  establishes  the 
same  principle ;  which,  however,  has  been  broken  in  upon 
by  the  late  decisions  in  Rex  v.  Milton  (c),  Rex  v. 
Palmer  {d),  and  Rex  v.  The  Earl  of  Portmore{e).  The 
principle  established  by  those  cases  is,  that  the  proprietors 
of  a  canal  navigation,  extending  through  several  parishes, 
are  ratable  in  respect  of  the  profits  of  the  land  used  for  the 
navigation  in  each  parish.  The  profits  may  be  ascertained 
in  two  modes ;  first,  by  the  proportion  which  the  length  of 
the  navigation  in  each  particular  parish  bears  to  the  whole 
length,  on  a  milage  calculation ;  or,  secondly,  by  the  propor- 
tion which  the  earnings  for  the  tonnage  of  goods  in  the  parti- 
cular parish  bear  to  those  for  the  goods  conveyed  throughout 

(a)  2  T.  R.  660.  1  Barn,  h  Cressw.  546. 

(6)  4  T.  R.  543.  {e)  2  Dowl.&  Ryl.  798;  &  C. 

(c)  3  Barn.  &  Aid.  113.  1  Bam.  &  Cressw.  55X. 

(d)  2  Dowl.  &  Ryl.  793;  iS.  C. 
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1885.        the  whole  line.     The  question  in  the  present  case  is,  which 
^"J^      of  these  two  modes  is  to  be  adopted.     If  the  tonnage  which 
V.  is  paid  can  be  shewn  to  coincide  with  a  milage  calculation, 

Inhabit8at&  of  ^^j^^  ^^j^  y^  j|q  objection  to  the  first  principle.  But  where 
the  rate  of  tonnage  varies  on  different  parts  of  the  line  of 
navigation,  the  principle  of  a  milage  calculation  is  inappli- 
cable, and  recourse  must  be  had  to  the  second  mode  of 
ascertaining  the  amount  for  which  the  proprietors  are 
ratable  in  each  particular  parish.  In  Rex  v.  Kingswin' 
ford  {a)  it  was  held,  that  where  a  canal  passes  through 
several  parishes  in  which  the  tonnage-dues  payable  vary, 
the  Company  are  ratable  to  the  relief  of  the  poor  in  each 
parish  for  the  amount  of  tonnage-dues  actually  earned 
there,  and  not  for  a  part  of  the  whole  amount  carried  along 
the  whole  line  of  the  canal,  in  proportion  to  the  length  of 
the  canal  in  that  parish :  and  in  Rex  v.  Lower  Mitton  (6), 
Bayley,J.,  who  delivered  the  judgment  of  the  Court,  said, 
'*  The  proprietors  of  a  canal  or  navigation  are  ratable  as 
occupiers  of  the  land  covered  with  water  in  the  particular 
parish  in  which  the  land  lies ;  and  it  follows  irom  thence, 
and  was  so  decided  in  Rex  v.  Kingswinford,  that  they  are 
ratable  in  each  parish,  in  proportion  to  the  profit  which  that 
part  of  the  land  covered  with  water,  which  lies  in  the  parish, 
produces.  If  it  is  more  productive  than  other  parts  of  the 
canal,  either  because  there  is  more  traffic,  or  because  larger 
tolls  are  due  upon  it,  or  because  the  outgoings  and  expenses 
there  are  less,  it  must  be  assessed  at  a  higher  proportionate 
value.**  In  Rex  v.  Chaplin  (c).  Lord  Tenterden  recognizes 
the  same  principle.  This  being  the  established  principle 
when  the  tonnage  varies  on  the  line  of  navigation,  the  ques- 
tion is,  how  far  it  is  applicable  to  the  present  case.  Here, 
a  four  shillings  toll  is  paid  for  the  whole  line,  and  the  trus- 
tees have  apportioned  this  four  shillings,  and  distributed  it 
over  the  whole  length  of  the  navigation,  so  that  different 

(a)  1  Mann.&Ryl.  20;  7  Bam.         (6)  4 Mann. &Ry1. 7 11;  9 Bam. 
&  Crassw.  S36.  &  Cressw.  810. 

(c)  1  Barn.  &  AdoL  926. 
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sums  are  paid  for  tonnage  on  the  respective  voyages  over        1835. 
the  different  parts  of  the  river.     In  descending  towards  the 
Thames,  the  tolls  on  the  respective  parts  of  the  navigation 
decrease;  in  ascending,  the  tolls  increase:  so  that  the  rate  I«hjh»iants  of 

...  WOKIKO. 

of  four  shillings  of  toll  upon  the  whole  navigation  is  ave- 
raged by  calculating  the  tolls  which  are  payable  on  the 
upward  and  downward  navigation.  In  this  case  therefore 
the  tODuage  varies ;  and  the  6rst  mode  of  ascertaining  the 
profits,  namely,  by  a  milage  calculation,  by  taking  an  aver* 
age  of  the  tolls  eanied  upon  the  whole  line,  would  be  ex- 
tremely unjust  to  Woking.  The  first  mode  being  therefore 
inapplicable,  the  only  other  mode  which  can  be  applied  is, 
that  of  a  rate  upon  the  amount  of  tonnage  which  is  earned 
in  the  particular  parish.  If  tliis  principle  be  adopted,  and 
the  proper  deductions  are  made,  it  will  be  found  that  the 
proprietors  derive  no  profit  from  that  part  of  the  navigation. 

The  next  question  is,  what  are  the  proper  deductions  to  Second  point: 
be  made  out  of  the  receipts  ?  That  roust  depend  upon  the 
outgoings  and  state  of  the  particular  portion  of  the  naviga- 
tion in  each  parish.  The  several  sums  paid  amount  to 
1£26/.  Before  the  sum  for  which  the  proprietors  are  to  be 
rated  can  be  ascertained,  a  deduction  must  be  made  of  all 
outgoings ;  and  the  rate  must  be  made  upon  such  a  sum  as 
a  tenant  would  give  after  a  deduction  had  been  made  of  all 
outgoings:  Hex  v.  Trustees  of  Duke  of  Bridgewater (a). 
Rex  V.  Adames  (6).  With  respect  to  the  sums  for  compen- 
sation,  it  is  to  be  remarked  that  so  much  of  the  receipts  as 
would  go  to  discharge  them  never  come  into  the  hands  of 
the  proprietors  of  the  navigation.  The  case,  in  this  respect, 
resembles  Rex  v.  Aire  and  Colder  Navigation  {c);  and  in 
Rex  V.  Liverpool  (d)  it  was  held  that  the  Company  were  not 
ratable  as  to  compensation  of  this  description.  It  is  clear 
that  the  sums  expended  in  repairs  must  be  deducted ;  Rex 

(a)  4  Mann.  &  Ryl.   143 ;   9  (c)  3  Barn.  &  Adol.  533. 
Bam.  &  Cressw.  68.  (d)  7  Barn.  &  Cressw.  61.  And 

(b)  4nie,  i.  662;   4  Barn.  &  ste  Rex  v.  Avon  Navigation  Com- 
Adol.  61.  pani/,  4  Mann.  &  Hyl.  .23. 

VOL.  V.  D  D 


402  CASES  IN  THE  KINo's  BENCH, 

18S5.        V.  Oxford  Canal  Company  {a),    [Cantpbell,  A.  G.,  admitted 

y^""^^^      this.]     Then  the  only  remaining  question  i»,  wheUier  a 

9.  sum  equivalent  to  a  tenant's  profits  ought  not  also  to  be 

^Wo^o  ^^  ^^"^*^^-  ^*  "  ^'®*'  '^^™  ^^  ^-  Joddrell{b\  and  Rex 
V.  Trustees  of  Duke  of  Bridgwater^  that  such  a  dedactioQ 
ought  to  be  made* 

First  point  Campbell,  A.  6.|  and  Gaselee,  contii.    This  is  not  a 

case  in  which  the  proprietors  of  a  navigation  are  rated  in 
respect  of  a  sum  greater  than  their  receipts,  nor  is  it  a  case 
in  which  a  lower  toll  is  taken  than  they  are  by  act  of  par^ 
liament  entitled  to  receive.  The  proprietors  have  arbitrarily 
distributed  the  sum  to  which  they  are  entitled  upon  the 
whole  line  of  navigation  between  Guildford  and  the  Thames. 
If  the  principle  contended  for  on  the  other  side  is  allowed  to 
prevail,  the  consequence  will  be,  that  the  proprietors  may, 
if  they  think  proper,  make  the  deductions  exceed  the  amount 
of  tolls  taken  in  any  particular  parish.  It  would  be  ex« 
tremely  unjust  to  give  the  proprietors  the  power  of  so  ap* 
portioning  the  tolls,  and  thereby  avoiding  the  payment  of 
rates  in  any  parish  in  which  the  relief  of  the  poor  -might 
happen  to  be  particularly  burthensome.  It  is  manifest, 
upon  an  ezammation  of  the  act  of  parliament  which  gives 
the  proprietors  authority  to  take  toll,  that  this  was  intended 
to  be  a  milage  toll.  The  principle  of  Rex  v.  Kingswinford 
is  not  disputed,  but  it  is  inapplicable  to  the  present  case. 
That  was  a  canal  company;  this  is  a  river  navigation,  wbich 
is  regulated  by  a  local  act  of  parliament.  If  the  principle 
of  Rexv.  Kingswinford  is  to  be  adopted  when  the  expen* 
diture  in  a  particular  parish  exceeds  the  profits,  the  pro* 
prietors  could  not  deduct  that  excess  of  expenditure  from 
the  profits  in  the  other  parishes;  the  consequence  would 
be,  that  the  Company  would  be  rated  for  more  profit  than 
they  actually  received.  As  this  is  a  river  navigation,  a 
greater  quantity  of  land  in  a  given  direct  distance,  is  proba- 

(a)  5  Maon.  &  Ryl.  106;  10         (6)  1  Barn.  &  Add.  40S. 
Bani.  &  Cressw.  163. 
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bly^  by  reason  of  greater  circuity  of  course,  occupied  in        1835. 
some  parishes  than  in  others ;  and  therefore  a  milage  rate     ^  j, 
is  the  most  equitable  mode  of  rating.  «. 

Then,  with  respect  to  the  deductions,  it  is  admitted  that  ^  Wowao.*^*^ 
the  sum  expended  in  repairs  must  be  deducted.  But  there 
is  no  reason  why  the  compensations  should  be  allowed^  nor  Second  pomt. 
why  10  per  cent,  should  be  deducted  for  tenants'  profits. 
Mr.  Dalmalioys  groats  ought  not  to  be  deducted,  since 
th^  are  paid  in  respect  of  land  not  in  Woking.  The  sums 
paid  in  respect  of  the  mills,  and  the  per-centages  to  Lord 
MoHtBgu  and  to  the  Corporation  of  Guildford,  are  in  the 
nature  of  charges  upon  the  property,  and  ought  not  to  be 
oonsidered  in  determining  the  amount  of  ratability.  Rex  t. 
Aire  and  Calder  Navigation  and'  Rex  v.  Adames  are  distin- 
guishable. 

Ctrr.  adv.  vtdt. 

Lord  Denman,  C.  J.,  in  the  course  of  this  term  deli- 
vered the  judgment  of  the  Court  as  follows : 

The  rule  by  which  canal  companies  are  to  be  rated  is  pirat  point: 
thus  laid  down  in  Bex  v.  Kingswinford (a).  "A  canal  Principle  o^ 
company  is  to  contribute  to  the  relief  of  the  poor  in  each 
pariah  through  which  the  canal  passes,  in  proportion  to  the 
profit  which  they  derive  from  the  use  of  their  land  in  that 
parish."  It  is  also  truly  observed  in  the  same  judgment, 
that  if  the  traffic  be  the  same  through  the  whole  line,  every 
part  of  the  canal  will  earn  an  equal  proportion  of  the  tolls ; 
and  that,  on  the  other  hand,  if  the  profit  vary  in  different 
parishes,  the  rate  also  must  vary.  Apply  that  principle  to 
the  present  case: — The  ^'  through*'  trade  pays  one  gross 
sum  for  the  whole  line,  and  all  parts  of  the  line  are  equally 
profitable:  the  proportion  of  Woking  must  therefore  be 
ascertained  by  a  milage  calculation  with  reference  to  the 
whol6  line.  Again,  the  ''short"  trade  pays  one  gross  sum 
for  the  whole  distance  gone  over,  and  all  parts  of  that  dis- 


(a)  1  Manp,  &  R^l.  90,  and  7  Barn,  k,  Cressw.  e36w 
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1835.        tance  are  equally  profitable.     The  proportion  of  Woking 
.^HT^'C^      must  therefore  again  be  ascertained  by  a  milage  calculation 
V.  with  reference  to  the  whole  distance  gone  over.    The  tolls 

"  w  I?|"^*      earned  by  passing  over  parts  of  the  canal  which  do  not  in- 
clude Woking^  will   be  wholly  excluded.      By  the  facts 
found  in  the  case,  the  true  proportion  of  Woking  in  the 
.gross    receipts,    according    to    this    calculation,  is  688/. 
145.  2id. 

Second  point:       The  next  question  is,  what  deductions  ought  to  be  made 
Deductions.       r  <.l-  a     rn  .  j 

from  this  sum  r     i  he  necessary  repairs  and  expenses  must 

of  course  be  deducted  ;  and  as  they  are  found  to  be  equal 

throughout  the  line,  the  proportion  of  Woking  is  to  be 

ascertained  by  a  milage  calculation,  and  is  found  by  tlie 

case  to  be  384/.  es.  \0d. 

Mr.  Dalmahoy^s  groats  are  payable  in  respect  of  the  use 
of  the  canal  within  his  land  in  Stoke ;  and  therefore  if  they 
could  be  deducted  at  all,  they  must  be  deducted  from  the 
profits  in  that  parish,  and  not  from  the  profits  in  Woking. 
But  these  groats,  as  well  as  the  per-centages  to  Lord 
Montagu  and  to  the  Corporation  of  Guildford,  are  payable 
out  of  the  profits  of  the  canal,  and  are  in  truth  nothing 
more  than  retils-charge.  They  do  not  affect  the  value  of 
the  occupation  or  the  rent  which  a  tenant  would  give,  but 
only  show  amongst  whom  and  in  what  proportions  the  rent 
or  profit  is  to  be  divided.  The  poor-rates  must  be  paid  on 
the  whole  of  the  profits  by  those  who  receive  them,  viz.  the 
proprietors ;  and  they  must  settle  the  matter  as  they  can 
with  those  who  are  entitled  to  share  the  profits  with  them. 
The  same  reasoning  applies  to  the  compensations  to  the 
mills ;  for  they  also  are  payable  out  of  the  profits.  One 
only  of  the  mills  is  situate  in  Woking,  the  compensation 
paid  to  which  is  65/.  6s,;  but,  for  the  reasons  stated  above, 
we  think  that  not  even  this  sum  can  be  deducted. 

Upon  the  whole,  the  gross  receipts  earned  in  Woking 
are  found,  according  to  the  principles  here  laid  down,  to  be 
688/.  \4s.  2id.  From  that  sum  must  be  deducted  384/. 
*i8,  lOd.  for  repairs  and   expenses,   leaving  a   balance  of 
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304/.  I  Is.  4ld.,  from  which  10  per  cent,  for  tenants'  profits^         1835. 
amocinting  to  30/.  95.  IJd.,  must  be  deducted,  according  to      ^'^^'*^^ 
the  rule  laid  down  in  Rex  v.  Trustees  of  Duke  of  Bridge  9. 

water  (a).  The  case,  indeed,  does  not  state  distinctly  that  In<|»hitant9  of 
lands  are  rated  at  such  rent,  and  no  more,  in  Woking;  but 
as  it  finds  that  10  per  cent,  is  a  reasonable  deduction  for 
tetiants  profits^  we  presume  that  the  fact  is  so ;  and  this  de- 
duction must  be  made  in  order  to  equalize  the  rate ;  and  the 
sum  at  which  the  appellants  ought  to  be  rated  in  Woking 
will  then  stand  274/.  ^s.  9.id. 

Rate  amended  accordingly, 
(a)  4  Maim.  &  R^I.  143,  and  9  Barn.  &  Cressw.  68. 


Cann  r.  Facey. 

At  the  trial  before  Ourney^  B.,  at  the  last  summer  assizes  The  Court 

at  Exeter,  it  appeared  that  this  was  an  action  brought  by  ^  j^  °a'*udee'i 

the  plaintiff,  who  kept  a  pack  of  harriers,  against  the  de^  certificate,  un- 

fendant,  for  shooting  one  of  his  dogs.     Some  gentlemen  ^^  tode-' 

came  to  try  the  dogs  in  the  vicinity  of  the  defendant's  lands,  pnye  the 

They  started  a  hare,  which  ran  across  the  defendant's  lands,  cosu,  if  the 

followed  by  the  dogs.     The  defendant  came  out  in  a  great  J"^8*  ^J** 

J  ^  o  power  to  cer- 

passion  and  drove  them  off.     In  the  course  of  the  same  tify,  although 
day  another  hare  was  started,  which  also  ran  across  the  ^ayllirvebeen 
defendant's  lands.     Upon  this  the  defendant  came  out  with  granted  on  an 
two  of  his  servants,  and  directed  one  of  them  to  shoot  the  g^und. 

dogs.     The  man  hesitated,  when  the  defendant  snatched      The  Court 
\  /.  1  •  i.    I       t  rr«i  1     re'used  to  in- 

the  gun  from  him  and  shot  one  of  the  dogs.      The  only  crease  the  da- 
plea  upon  the  record  was  a  special  plea  of  justification,  ™8®*  f°"°^ 
containing  an  allegation  that  the  defendant  had  given  notice  the  amount  of 
to  the  plaintiff,  that  if  the  dogs  returned  he  would  shoot  p^eS^and 
them.     This  allegation  was   not   however   proved.     The  notcontra- 
plaintiff  shewed,  by  a  witness  wholly  uncontradicted,  that  peached  at 
the  price  of  a  couple  of  the  hounds  was  5/.;  and  the  de^  ^^^  ^^^'' 
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fendant's  counsel  did  not  attempt  to  dispute  the  value  thus 
given.  The  jury  found  a  verdict  for  plaintiiF,  damages  ^Os. 
Erie,  who  was  counsel  for  the  defendant,  then  applied  for  a 
certificate,  under  43  Eliz.,  c.  6,  s.  2,  to  deprive  the  plain- 
tiff of  his  costs,  suggesting  that  the  plaintiff  might  have 
proceeded  on  the  Malicious  Trespass  Act  (a).  The  learned 
judge,  on  this  ground,  granted  the  certificate. 


First  point: 

Increasing 

damages. 


Second  point: 
Costs  nqn 
obstante  cer- 
tificatione. 


Crowder  now  moved  for  a  rule,  calling  upon  the  defend- 
ant to  shew  cause  why  the  damages  should  not  be  increased 
to  50s.,  or  why  the  plaintiff  should  not  be  allowed  his  costs, 
notwithstanding  the  certificate  granted  by  the  learned  judge. 

The  verdict  should  be  increased  to  50s.  There  was 
no  other  evidence  of  value  except  that  a  couple  cost  5/. 
The  value  of  the  dog  shot  was  not  a  matter  in  dispute  at 
the  trial,  the  plaintiff  seeking  damages  for  the  outrage  com- 
mitted, beyond  the  mere  value  of  property /lost  (6). 

Secondly,  the  plaintiff  is  entitled  to  his  costs,  notwith- 
standing the  certificate  granted.  This  was  not  a  case  within 
the  Malicious  Trespass  Act.  It  is  true  that  act  imposes  a 
penalty  for  damage  done  to  any  personal  property,  but  the 
proviso  in  the  24th  section  shews  that  the  statute  is  not  ap- 
plicable to  this  case.  The  proviso  is  as  follows : — "  Provided 
always,  that  nothing  herein  contained  shall  extend  to  any 
case  where  the  party  trespassing  acted  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do  the  act  com* 
plained  of,  nor  to  any  trespass,  not  being  wilful  and  mali- 
cious, committed  in  hunting,  fishing,  or  in  pursuit  of  game, 
but  that  ev^ry  such  trespass  shall  be  punishable  in  the  same 
manner  as  before  the  passing  of  this  act.''  \^Coleridge,  J. 
How  do  you  get  over  the  words  of  the  statute  of  Eliza- 
beth ?j  The  certificate  was  granted  on  an  erroneous  ground. 
[Coleridge,  J,  Where  the  certificate  has  been  granted  in  a 


(a)  r  &  8  Geo,  4,  C  SO. 

{b)  Though  the  Court  will  not, 
unless  leave  iias  been  reserved, 
(which  implies  consent,)  increase 
or  diaiinish  the  damages,  a  new  trial 


is  sometimes  granted  on  the  groood 
of  excessive  or  insufficient  damages, 
Uttleu  the  other  partj  will  conseac 
to  their  being  diminished  or  in- 
creased. 
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form  of  aclion  in  which  it  is  not  grantaUe,  then  indeed  this         1835. 

Court  may  treat  it  as  a  nullity;  but  how  can  we  interfere 

where  the  judge  had  power,  under  the  43  Eliz.,  to  certify, 

and  has  exercised  that  power?]     If  an  arbitrator  in  his 

award  states  reasons  for  his  decision  which  are  inconsistent 

with  law»  the  Court  will  set  it  aside,  although,  if  he  had  ghren 

DO  reasons^  it  would  stand.  In  this  case  the  learned  judge  set 

forth  the  ground  upon  which  he  deemed  it  right  to  deprive 

die  plaintiff  of  costs.    That  ground  was,  that  the  plaintiff 

had  another  remedy.    Now  if  it  turns  out  that  there  is  no 

such  remedy,  and  that  the  learned  judge  mistook  the  effect 

of  the  act  of  parliament  to  which  he  referred^  this  Court 

will  interfere  to  prevent  injustice  being  done  to  the  plaintiff. 

Id  Ticigg  V.  Potts  (a),  the  Court  of  Exchequer  made  an 

order  that  the  certificate  should  be  returned  to  the  judge 

who  had  granted  it,  for  the  purpose  of  his  reconsidering  the 

case.     The  same  course  may  be  pursued  here. 

Lord  Denman,  C.  J. — There  is,  in  my  opinion,  no  Fint  point, 
foundation  for  this  application*  In  the  first  place,  we  are 
required  to  increase  the  damages,  and  put  ourselves  in  the 
situation  of  a  jury.  The  amount  of  the  damages  is  pecu- 
liarly a  question  for  the  jury.  If  they  thought  the  witness 
was  overstating  the  value  of  the  dog,  they  might  reduce  the 
amount,  and  find  a  verdict  accordingly. 

With  respect  to  the  costs,  the  statute  authorizes  the  Court  Second  point, 
to  reduce  the  costs  below  the  damages,  but  not  to  give 
wwre.  The  words  of  the  statute  are—''  That  if  any  per- 
sonal  action,  to  be  brought  in  any  of  Her  Majesty's  Courts 
of  Westminster,  not  being  for  any  title  or  interest  of  lands, 
nor  concerning  the  freehold  or  inheritance  of  any  lands,  nor 
for  any  battery,  it  shall  appear  to  the  judges  of  the  same 
Court,  and  be  so  signified  by  the  justices  before  whom  the 
same  shall  be  tried,  that  the  debt  or  damages  to  be  reco- 
vered therein  shall  not  amount  to  the  sum  of  40s.,  in  every 
such  case  the  judges  or  justices  before  whom  such  action 

fa)  1  Crompt.,  Mess.  6  Rose.  99* 
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shall  be  pursued,  shall  not  award  to  the  plaintiff  any  more 
costs  than  the  sum  of  the  debt  or  damages  so  recovered 
shall  amount  to,  but  less,  at  their  discretion/'  If  the  judge 
grants  that  certificate,  there  is  an  end  of  the  question.  The 
motive  which  the  judge  assigns  may  be  erroneous,  and  yet 
there  may  have  been  good  ground  for  granting  the  certifi- 
cate. Indeed  it  would  be  a  strong  measure  for  a  judge  to 
refuse  to  grant  a  certificate  in  a  case  within  the  statute* 


Patteson",  J.,  Williams,  J.,  and  Coleridge,  J.,  con* 
curred« 

Rule  refused 


Under  rule 
T.  1  W,  4, 
requiring  the 
delivery  of  a 
particular  of 
the  sum  or 
balance  claim- 
ed, the  plain- 
tiff is  not 
bound  to  spe- 
cify the  sums 
received  by 
him  on  ac- 
count.    It  is 
sufficient  that 
Ife  state  the 
balance  re- 
maining due. 
But  if  the 
plaintiff  has 
nut  complied 
with  this  rule, 
the  Court  will 
not  require 
him  to 'pay 
costs  for  the 
violation  of 
it,  where  the 
question  of 
costs  has  been 
referred  to  and 
decided  by  au 
arbitrator. 


Smith  v.  Eldridge. 

Assumpsit  for  work  and  labour  and  materials.  The 
plaintiff  had  been  employed  by  the  defendant  to  erect  a 
building  for  him.  During  the  progress  of  the  work,  the 
defendant  had  paid  to  the  plaintiff  about  1200/.  The 
amount  of  the  plaintiff's  bill  was  1300/.,  and  no  credit  was 
given  for  the  various  payments  which  had  been  made  by 
the  plaintiff  to  the  defendant.  The  writ  of  summons  was 
indorsed  for  1S03/.,  and  the  bill  of  particulars  delivered 
demanded  the  same  sum.  The  defendant^  previously  to 
the  trial,  took  out  a  summons  for  better  particulars,  and 
insisted  before  the  judge  that  it  was  the  duty  of  the  plaintiff 
to  give  credit  for  all  sums  received  by  him  on  account* 
The  attorney  for  the  plaintiff  said  that  there  was  no  credit 
to  give,  and  the  judge  dismissed  the  summons.  At  the 
trial,  the  cause  was  referred — the  costs  to  abide  the  event. 
When  before  the  arbitrator,  the  plaintiff  claimed  no  more 
than  400/.  The  arbitrator  made  his  award,  and  found  that 
63/.  was  due  from  the  defendant  to  the  plaintiff,  from  which 
9/.  was  to  be  deducted,  so  that  the  balance  to  be  actually 
paid  was  only  54/. 

Tfiesiger  now  applied  for  a  rule,  calling  upon  the  plaintiff 
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to  shew  cause  why  he  should  not  be  deprived  of  his  costs, 
for  a  breach  of  the  rule  of  T.  T.  1  Will.  4,  (18S1)  (a).  The 
defendant  has  been  much  prejudiced  by  the  conduct  of  the 
plaintiff*  If  the  real  balance  had  been  stated,  the  defend- 
ant might  have  paid  it  into  Court.  In  Adlington  v.  Appk" 
ton  {b\  the  plaintiff  had  delivered  a  particular  of  his  demand, 
but  bad  given  the  defendant  no  credit  for  payments  admit- 
ted to  have  been  made.  Lord  Ellenbotough  thus  expresses 
himself — **  This  particular  is  a  contempt  of  the  authority 
of  the  Court.  The  plaintiff  was  bound  to  state  the  precise 
sum  he  sought  to  recover,  and  for  this  purpose  to  have  given 
the  defendant  credit  for  all  payments  made  on  account. 
Such  a  particular  misleads  the  defendant,  instead  of  giving 
him  the  information  to  which  he  was  entitled.  Had  he 
known  that  a  balance  of  10/.  was  all  the  plaintiff  went  for, 
he  might  very  probably  have  paid  that  sum  into  Court.  It 
is  most  unjust  that,  under  these  circumstances,  the  defend- 
ant should  be  burthened  with  the  costs  of  the  action.  I  think 
it  right  that  the  plaintiff  should  take  a  verdict  for  his  balance, 
without  costs.  If  this  is  not  agreed  to,  I  will  direct  an 
application  ta  be  made  to  the  Court,  who  will  most  likely 
order  the  plaintiff's  attorney  to  pay  the  costs  on  both  sides." 
The  only  difficulty  in  granting  this  application  is,  that  it 
was  agreed  that  the  costs  should  abide  the  event  of  the 
award ;  and  it  is  true,  that  where  a  cause  has  been  referred, 
and  it  has  been  agreed  that  the  costs  shall  abide  the  event, 
and  the  arbitrator  has  no  power  to  enter  a  verdict,  the 
plaintiff  cannot  be  deprived  of  his  costs  under  43  Geo,  3f 
c*  46(c).    That  is  owing  to  the  particular  language  of  the 
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(fl)  Which  is  as  follows: — 
"  That  ivith  every  declaration,  if 
delirered,  or  with  the  notice  of 
declaration,  if  filed,  cont»ning 
counts  in  indebitatus  assumpsit,  or 
debt  on  simple  contract,  the  plain- 
tiff shall  deliver  JttU  particulars  of 
his  demand  under  those  counts, 
where  such  particulars  can  be  com- 
prised   within  three  folios;   and 


where  the  same  cannot  be  com- 
prised within  three  folios,  he  shall 
deliver  such  a  statement  of  the  na*- 
ture  of  his  claim,  and  the  amount 
of  the  sum  or  baian^  which  he 
claims  to  be  due,  as  may  be  com- 
prised within  tliat  number  of  fo« 
lios.** 

(i)  8  Campb.  410. 

{c)  Holder  v.  Raithjanti,  i v.  466. 


4rlO  CAa£9  in  xh£  kino's  bench, 

« 

1835.  Statute.  iPuttesoH^  J.  That  case  in  Campbell  has  been 
much  misunderstood.  It  has  been  supposed  to  decide  that 
the  plaintiff  is  obliged  to  give  the  items  in  reduction  of  his 
demand.  That  is  not  necessary.  All  that  is  necessary  is» 
that  the  balance  of  the  demand  should  be  stated.] 

Lord  Denman,  C.J. — We  have  no  power  to  grant  this 
application*  The  arbitrator  has  decided  the  whole  merits 
of  the  casej  and  this  particular  matter  amongst  the  rest* 

Rule  refused. 


Hall  v.  Middlbton. 

SsiimSS  Assumpsit  for  money  lent.    Plea:  payment  and  ac 

the  defendant  ceptance  of  \&L  4s.  in  satisfaction  of  the  promise  and  of 

mentandac-  damages  by  noiv-performance  thereof.    Replication:  new 

ceptance  in  assignment  of  a  different  promise.    Plea  to  the  new  assigii- 

the  plaintifF  ment :  non  assumpsit.     The  cause  was  tried  before  the 

dfflfei^t^dcbt  "'wler-sberiff  of  Derbyshire,  when  the  plaintiff's  witnesses 

of  the  same  proved  an  admission  by  the  defendant,  in  October,  183d» 

^t  confessed  ^^^^  ^^  owed  the  plaintiff  15/.     The  defendant  called  bia 

in  the  plea;      qwu  son,  who  Slated  that  the  sum  of  15L,  together  with 

non-assumpsit 

is  pleaded  to    '^*  6c/.  for  interest,  had  been  paid  by  the  defendant  at  the 

SeairS""  '*"®''  ^°^  ^^  October,  1833.    The  jury,  however,  found  a 

only  question    verdict  for  the  plaintiff  for  16/.  and  interest    The  under- 

whether ^oo'^'  sheriff,  upon  his  notes  of  the  evidence,  staled,  that  4^t€r 

debts  were  in-  the  verdict  had  been  returned,  the  defendant's  attorney 

curred  or  one 
only. 

If  therefore  the  plaintiff  proves  one  debt,  and  the  defendant  proves  payment  of  the 
amount,  the  effect  of  the  defendant's  evidence  is  to  shew  that  the  debt  proved  by  the 
plaintiff  is  the  debt  confessed  and  avoided  by  the  plea,  and  not  the  debt  nawl^  asaigii^ 
ed(6);  which  latter  debt,  therefore,  remains  unproved  upon  the  issue  of  non  assumpsit, 

*   (a)  The  role  would  of  coarse  be  the  same  in  Mi  on  simpU  omtruet, 

(6)  Before  the  new  rules  of  pleading*  («»<«,  iii.  t  to  IS,)  pajruient  would  have  been  adaitsible 
in  evidence  under  the  plea  of  non-aasuioput  to  the  new  assignment.  But  at  that  time  also,  noa 
assumpait  put  in  issue  the  whole  of  the  allegations  in  the  new  assignment,  and  not  onlj  the 
creation,  but  the  contioued  existence  of  a  secand  debt.  Before  the  new  rules,  therefore,  the 
defendant  might  have  said,  "  My  evidesoe  of  payaoent  either  shews  that  the  debt  you  have 
proved  is  the  debt  confessed  and  avoided  in  the  special  plea»  or  if  you  can  apply  vonr  proof  t» 
the  second  debt,  I  have  an  equal  right  to  apply  my  evidence  of  payment  to  that  debt.'^ 
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applied  to  have  it  put  to  the  jury,  whether  two  auma  of  XAl^  isaa. 
had  been  lent,  but  that  he,  the  under^^aheriff,  refused  to 
do  so.  Upon  affidavits  verifying  the  under-sheriff's  notes, 
and  stating,  inter  alia,  that  the  under-sheriff  had  iiot>  in 
summing  up,  put  it  to  the  jury  to  say  whether  these  two 
sums  had  been  lent,  and  that  the  defendant's  attorney  waa 
in  the  act  of  asking  the  under-sheriff*  to  put  that  question, 
when  the  jury  turned  round  and  gave  their  verdict,-*-ilfaiijr^ 
in  last  Hilary  term,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant,  or  for  a  new  trial. 

IF.  fi»  Watson  now  shewed  cause.  It  is  clear  that  if  a  Fmt  point: 
pfauBtiff  new  assigns  a  debt  or  a  trespass,  or  a  cause  of  applicable  to 
action  of  any  kind,  and  it  appears  that  there  was  only  one  debt  "^^y 
debt  &C.9  he  cannot  recover.  Here,  the  plaintiff  proved  a 
debt  before  the  under-sheriff.  The  defendant  doea  not 
thereupon  take  objection  that  only  one  debt  has  been 
proved,  but  he  calls  a  witness  to  shew  a  payment  applica- 
ble to  the  specific  debt  proved,  by  which  he  seems  to  admit 
that  there  were  two  debts.  In  Oakley  v.  Dapis{a),  it 
appeared  affirmatively  that  there  was  only  one  arrest  and 
imprisonment  In  such  a  case,  the  plaintiff  should  no 
doubt  have  traversed  the  justification^  and  not  have  new- 
assigned.  In  Pratt  v.  Crroome{b)  also,  it  was  admitted, 
that  there  was  only  one  close  and  one  trespass.  Here,  the 
defendant,  by  attempting  to  shew  payment  of  the  apecific 
debt  proved,  admitted  that  there  was  a  second  debt,  for  the 
payment  of  the  first  debt  is  admitted  by  the  new  aaaign- 
ment. 

But  supposing  this  were  not  so,  this  objection  cannot  be  Second  point: 
taken  now,  because  the  point  was  not  made  at  the  trial,  ^^en^  at"h°^' 
The  defendant  evidently  rested  his  case  upon  bia  evidence  trial. 
ofpayment*     [Patteson,J.  The  effect  of  the  defendant'a 
evidence  was  merely  to  identify  the  debt  proved  with  that 
admitted  on  the  record  to  have  been  paid;  it  was  not  given 
for  the  purpose  of  shewing  paymeot  of  the  debt  which  was 

(a)  16  East,  82.  (h)  15  East,  9$4k 
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1835.         proved.]    Whether  it  was  given  to  identify  or  to  prove  pay- 
tnent|  it  is  submitted  that  the  rule  ought  to  be  discharged. 

Maule,  contri.  The  only  question  which  the  jury  had 
to  try  was,  whether  two  sums  or  one  sum  only  had  been 
lent;  and  (a)  the  objection  isi  that  the  under-sheriff  did 
not  put  this  question  to  the  jury;  the  omission  to  do  which 
was  a  clear  misdirection.  The  only  question  now  is, 
whether  the  defendant  has  deprived  himself  of  the  right  lo 
object  to  this  misdirection.  It  is  not  the  duty  of  an  advo- 
cate, nor  is  it  in  general  proper,  that  he  should  interfere 
while  a  judge  is  directing  the  jury ,  and  tell  him  what  is  the 
proper  question  to  be  put.  The  defendant's  attorney  took 
the  earliest  opportunity  of  requesting  that  the  question 
might  be  put*  It  is  said  that  the  defendant  put  his  case  on 
the  wrong  ground;  but  there  is  no  statement  or  affidavit  that 
the  defendant  did  rest  his  case  on  the  evidence  of  payment* 
That  evidence  was  given  to  shew  that  the  sum  which  the 
plaintiff  had  proved,  was  the  same  sum  that  was  mentioned 
in  the  special  plea. 

Lord  Denman,  C.  J.  (stopping  Maule.) — The  only  issue 
wasi  whether  there  was  a  second  debt.  The  evidence  of 
payment,  as  such,  was  altogether  immatet iai.  If  there  were 
no  evidence  of  a  second  debt^  the  defendant  would  be  en* 
titled  to  a  nonsuit. 

PattesoNi  J.— If  there  were  no  evidence  at  all  of  any 

second  debt,  the  defendant  would  be  entitled  to  a  nonsuit. 

As  there  was  «aiiie  evidence  of  a  second  debt  in  this  case, 

by  reason  of  the  defendant's  failing  distinctly  to  identify 

the  sum  proved  with  the  sum  admitted  to  have  been  paidj 

the  question  whether  there  were  two  debts  should  have 

been  left  to  the  jury. 

Rule  absolute  for  a  new  trial. 

(a)  See  the  judgment  of  Lord      15  Easti  337.    And  see  anU,  ii. 
EUenbonmgh  in  Fmtt  v.  GrootM^     407. 
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Broad  v.  M'Calmar. 

Assumpsit  for  52/.  pica,  payment  as  to  9J6L  and  non  Where  ^.«n. 

t  %     t        •  1  t   i.        r       1  »^  P**^^*  ^  broker, 

assumpsit  as  to  the  rest.    At  the  tnal  before  Lord  Denman,  B.,'to  procure 

C.  J.,  at  the  London  sittings  after  last  term,  the  following  l^'^^^'^f 

facts  appeared :  mission  of  5 

The  plaintiff,  a  ship-broker,  had  procured  for  the  de-  ^d^whcihL^^ 

fendant,   a  ship-owner,  a  charter-party  for  a  homeward-  die  contract 

bound    cargo   of  logwood    from   South  America.      Five  abandoned,  il. 

pounds  per  cent,  is  the  commission  usually  paid  for  procur-  cani^ot,  nnder 

ing  a  charter-party  on  goods  from  South  America,  and  the  ment  of  a 

abandonment  of  the  contract  by  the  ship  owner  does  not  ^^^^^^  •""* 

"'^    ^  "^  and  non  as- 

affect  the  broker's  right  to  commission.    The  defence  was,  sarapsit  ultri^ 

first,  that  the  defendant  had  received  no  benefit  from  the  char-  ^/^  subscK^ 

ter-party  :  and,  secondly,  that  some  time  after  tlie  charter^  9"®°^  ^^^^ 

t       1       t  r     t  1    •         It  roentto accept 

party  was  made,  the  defendant  not  bemg  able  to  procure  sfper  cent 

an  outward  cargo  to  South  America,  induced  the  plaintiff  to  ^"^^  t^rX 

agree  to  take  only  two  and  a  half  per  cent.    It  was  objected  abandonment 

that  this  agreement  was  a  new  contract,  which  should  have  ^^^^  ^'^~ 

been  specially  pleaded,  and  was  inadmissible  in  evidence      But  where 
,  ^  J      T      J  -Tk  r       •  *       the  terms  nf 

upon  the  present  record..    Lord  Jjenman  was  of  opmion  ti,e  original 

that  it  was  admissible,  as  shewing  what  was  the  original  <^<>"^ct  are 
.  •  A         ^'  ^        ,  ^       .      only  inferred 

contract  between  the  parties.     A  verdict  was  found  for  the  from  the  usage 

defendant,  but  leave  was  given  to  the  plaintiff*  to  enter  a  ^^'*'®'™^«t 

**  *  a  converse* 

verdict  for  26/.  tion  in  which 

B.  agrees  to 

talce  ^  ner 

M»    D.  Hill  now  moved  accordingly.      The  second  cent,  only,  on 

branch  of  the  defence  set  up  was  not  admissible  under  the  the  abandon- 
plea  upon  the  record.  It  was  a  new  agreement  entered  ™®^^  ^^  '*'® . 
r  contract,  18  ad- 

into  subsequently  to  the  original  contract,  and  ought  to  have  missibie,  to 

been  pleaded.  It  was  subject-matter  for  a  plea  of  accord  J^ucU^  w^** 
and  satisfaction;  for  the  original  contract  was  unquestion-  as  a  contingent 
ably  for  the  commission  at  the  usual  rate,  viz.  51.  per  cent.  JJ  Jh^ongmal 
Fidgett  V.  Penmf  (a)  is  precisely  in  point.    This  is  one  of  contract. 

(a)  1  Crompt.  M.  &  R.  108. 
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those  cases  which  is  not  only  within  the  letter,  but  also 
within  the  spirit  of  the  new  rules. 

Assuming  that  the  new  agreement  was  admissible  in 
evideace,  under  the  plea,  there  was  no  coftnderation  for  it. 
The  rule  of  law  is,  that  after  breach  of  a  contract,  a  dis- 
charge is  not  good  without  deed  or  constderation. 


Lonl  Denman,  C.  J. — We  all  think  that  this  evidence 
would  not  have  been  receivable  if  it  could  be  considered 
that  the  original  contract  was  proved  to  have  been,  to  pay 
the  full  commission.  But  I  left  the  evidence  to  the  jury, 
as  shewing  what  that  contract  was.  The  question  I  left  to 
the  juiy  was,  whether  the  conduct  of  the  plainti£f  did  not 
•hew  that  under  the  circumstances  he  was  to  have  only  two 
and  a  half  per  cent.  My  own  impression  was,  that,  under  the 
circumstances,  the  broker  was  to  have  only  half  the  usual 
commission,  and  that  the  contract  to  pay  5L  per  cent,  was 
not  proved  in  such  a  way  as  not  to  be  liable  to  be  changed 
by  subsequent  circumstances,  and  that  by  the  circumstances 
which  did  subsequently  arise,  it  wai  changed. 

Pattbson,  J. — If  the  original  contract  was  to  pay  5/. 
per  cent.,  evidence  of  an  alteration  of  that  contract  subse- 
quently made,  could  not  be  given  in  evidence  under  the 
plea  upon  the  record.  But  the  evidence  was  clearly  re- 
ceivable for  the  purpose  of  shewing  what  the  original  con- 
tract was. 


Williams,  J. — The  evidence  which  was  received  in 
this  case  was  given  to  shew  what  the  original  contract  was, 
and  in  that  point  of  view  it  was  admissible,  and  fit  for  the 
jury  to  take  into  their  consideration. 

CoLEBiDGS,  J. — Mr.  HtV/ assumes,  as  the  foundation  of 
his  argument,  that  the  original  contract  was  proved  to  be, 
that  the  defendant  was  to  pay  51.  per  cent,  under  all  cir- 
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cumstaxices.  The  evidence  received  was  given  to  shew 
that  under  the  circumstanced  which  did  arise,  the  contract 
was  only  to  pay  two  and  a  half  per  cent.  ^ 

M'CALtCAR. 

Rule  refused. 


RossST  V.  Hartley* 

iHE   defendant  having  been  arrested^  made  an  applica-  Where  a  rale 
tion,  on  the  12th  January  last,  tea  judge  at  chambers,  to  be  ^he  party  is  ' 

discharged  on  filing  common  bail,  on  the  ground  that  he  not  entitled  to 
®  ®  .  .  afcecondrule 

had  been  arrested  by  the  name  of  William  Saville  Hartley,  to  the  same 

whereas  his  real  name  was  Wincombe  Henry  Savite  Hartley.  ^flWavitT*" 

The  judge  refused  to  order  the  discharge  of  the  defendant,  stating  addi- 

who  thereupon  paid  to  the  sheriff  the  sum  sworn  to,  with  ^(^j^h  the  ' 

10/.  for  costs.     The  sheriff  paid  the  money   into  Court  party  might 

under  43  Geo,  S,  c.  46,  s.  2.     Bail  above  not  having  been  to  the  Court 

put  in,  the  plaintiff  made  the  usual  motion  in  the  Outer  ®"  ^]^^  ^^^ 
^  .  .  motion. 

Court  to  take  the  money  out  of  Court,  and  a  rule  nisi  was      Where  rea- 

obtained,  which  afterwards,  upon  argument  before  the  same  *®"*°J®  ^^ 

learned  judge,  was  discharged,  on  the  authority  of  Cadby  v.  used  to  obtain 

Parsons  {a).    Cowling,  for  the  plaintiff,  afterwards  obtained  a  jjj^„  ™^^  "f" 

rule  nisi,  in  the  same  form  as  before,  to  take  the  money  out  a  defendant, 
-  -,  /*•  1     •  •         •  ^  1       •!    »  •      *      t^®  plaintiff, 

of  Court,  on  amdavits,  stating  circumstances  (detailed  m  the  upon  a  motion 

latter  part  of  this  report)  to  shew  that  the  plaintiff  had  used  ^  ^^  ^}^^ 
f  *^      ''       ^  *^  proceedings 

doe  diligence  in  endeavouring  to  discover  the  defendant's  forirregularity, 

name,  in  order  to  bring  the  case  within  the  rule  of  Hilary  of  m^snomer^ 

term,  %  Tf^.  4,  r.  1,  32,  and  that  the  former  decision  ought  is  protected 

not  to  be  final.     Campbell,  A.  G.,  subsequently,  in  Easter  wiU,%  I.  38. 

term  last,  obtained  a  rule  calling  upon  the  plaintiff  to  shew    .  But  where 

the  defendant 
cause  why  the  proceedings   should  not  be  set  aside  for  was  not  amu- 

irregularity,  and  why  the  money  should  not  be  paid  back  to  ««»'.  of  the  in- 

the  defendant,  and  directing  that  the  two  rules  should  come  respecting  his 
^t  name,  a  rule 

on  together.  ,  ,  ,  ^     .  ^„,  for  setting 

(.)  5  Taunt.  623.  aside  the  pH>- 

ceedings  for 
irregularity,  on  the  ground  of  misnomer,  was  discharged  witkoiU  costu 
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Campbell,  A.  G.,  now  shewed  cause  against  the  plaintiff's 
rule.  This  rule  being  the  same  as  was  previously  obtained 
and  discliarged,  must  necessarily  be  discharged  also.  The 
same  rule  cannot  be  repeated.  The  Court  (a)  then  called  on 


Cotolingf  in  support  of  the  rule.  There  is  no  inflexible 
rule  against  the  renewal  of  an  application  which  has  been 
once  rejected  by  the  Court.  A  second  application  cannot, 
it  is  true»  be  made  vexatiously.  There  must  be  different 
grounds  for  it;  and  some  explanation  must  be  given  to  account 
for  those  grounds  not  having  been  brought  forward  in  the 
first  instance.  Here,  it  is  shown  that  reasonable  pains  to 
find  out  the  defendant's  name  had  been  taken  by  the 
plaintiff.  Applications  to  judges  are  frequently  repeated 
after  being  refused  on  account  of  their  being  made  upon 
imperfect  affidavits.  Besides,  this  objection  ought  to  have 
been  taken  in  the  first  instance,  being  in  the  nature  of  an 
estoppel,  and  it  has  been  waived  by  obtaining  a  cfoss-rule 
directing  both  cases  to  come  on  together,  which  must  mean 
that  they  shall  be  heard  on  their  merits. 


By  the  Court. — The  rule  is  inflexible.  All  the  grounds 
on  which  the  plaintiff  meant  to  rely  should  have  been 
brought  forward  on  the  original  motion.  The  rule  nisi,  in 
the  present  instance,  was  therefore  irregular,  and  must  be 
discharged  with  costs  (6). 


(a)  Pattetonf  WUHam^  and 
CoUridge^JJ,  Lord  Denmanxras 
absent  from  severe  indisposi- 
tion. 

(b)  The  King  v.  Tke  Sheriff  qf 
Devon, — A  rule  nisi  was  obtained 
for  an  attachment  against  P^r^ 
tridge,  the  defendant,  in  an  ac- 
tion of  Webber  v.  Partridge,  for 
the  non-payment  of  a  sum  of 
money  in  pursuance  of  an  award. 
After  argument  before  Patteton^ 
J.y  in  the  Outer  Court,  the  rule 


was  made  absolute.  The  defend- 
ant took  out  a  summons  before 
Patteton^  J.  to  shew  cause  why 
tlie  proceedings  on  the  attacli- 
ment  should  not  be  stayed,  but 
that  learned  judge  declined  to  n»- 
view  bis  former  decition.  The 
Sheriff  of  Devonshire  levied  under 
the  attachment,  and  was  subse- 
quently ruled  to  return  the  writ. 
In  Michaelmas  term  last,  a  rule 
was  obtained  by  the  defendant, 
calling  upon  the  sheriflF  to  shew 
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Tbe  aflSdavits  upon  which  the  second  rule  was  grounded  1835. 
disclosed  the  following  circunibtances.  The  defendant's  real 
name  was  Wincombe  Henry  Savile  Harilej/f  and  he  had 
always  passed  by  that  name,  or  by  that  of  Winchcombe  Savile 
Hartley.  The  aflSdavits  in  answer  stated  that  the  agent  of 
the  plaintiff,  who  resides  in  Switzerland,  knew  the  defendant 
there  by  the  name  of  William  Saville  Hartley.  Before  the 
arrest,  an  application  was  made  at  the  bank  of  Messrs. 
Hammersley,  where  the  defendant's  aunt  kept  an  account, 
and  upon  that  application  the  agent  was  informed  that  it  was 
believed  there  that  the  defendant  bore  the  last-mentioned 
name.  Other  circumstances  were  also  stated  to  shew  the 
pains  taken  to  ascertain  the  name. 

Cowling  now  shewed  cause  against  the  second  rule. 
A  similar  application  was  refused  at  chambers  during 
term  time,  and  no  objection  having  been  made  to  the  ruling 
of  the  jadge,  the  defendant  is  precluded  from  making  the  rule 
absolute,  by  the  decision  which  has  just  been  pronounced  (a). 

The  plaintiff  has  used  due  diligence  and  brought  him- 
self within  Reg.  H.  2W.  4,r.  1,  c.  32,  and  the  objection 
made  by  the  defendant  is  in  the  nature  of  a  plea  in  abate^ 
ment,  and  such  a  plea  must  state  that  the  defendant  has 

cause  why  he  should  not  retain  to  the  161/.,  it  had  been  obtained 

the  sum  of  16 1/,  levied  under  the  for  tbe  purpose  of  reviewing  the 

attachment,  until  the  further  or-  decision  of  Patteson,  J. 

der  of  the  Court;  and   why  he  By  the  Court. — ^Tbe  question 

should  not  refund  to  the  defend-  has  already  been  disposed  of;  and 

ant  the  sum  of  10/.  2i.,  levied  at  as  tbe  single  judge  represents  tbe 

the  same  time  for  fees  and  pound-  full  Court,  we  cannot  review  the 

age.    Tbe  latter  part  of  this  rule  decision.      If   such    applications 

was  obtained  on  the  ground  that  were  allowed,  parties  failing  in  the 

tbe  sheriff  had  taken  larger  fees  Outer    Court    would    constantly 

than  he  was  entitled  to.     Against  come  to  this  Court  for  a  rehearing, 

this  rule  Jerermf  shewed  cause  in  The  remaining  part  of  the  rule 

tbe  Outer  Court  before  LUtUdalcy  and  the  costs  of  tbe  rule  were 

J.,  who  referred  the  matter  to  the  referred  to  the  Master, 

full  Court.    The  rule  was  argued  {a)  Tliat  decision  related  to  the 

in  Michaelmas  term  last  before  determinations  ofajudge  sitting  in 

Lord  DfniRan,  C.  J.,  Taunton,  3,,  6anc  in  the  co-ordinate  Outer  Court, 

Patleson,  J.,  and  William,  J.  created  by  1  Ti^.  4,  c.  70,  s.  1,  not 

Bcrey  for  the  defendant,  admit-  lo  orders  made  at  chambers,  which 

ted,  that  so  far  as  tbe  rule  related  were  always  subject  to  revision. 

VOL.  V.  E  E 


Hartlet. 
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1835.        always  been  known  by  one  name.    Such  a  plea,  therefore, 
Ros  ST       coul^  ^^^  ^^^^  been  supported  by  the  defendant,  as  he  has 
V.  not  always  been  known  by  the  same  name.     Objections  of 

this  sort  should  not  be  encouraged ;  as  it  is  difficult,  parti- 
cularly for  a  foreigner,  to  ascertain  the  correct  name.  In  a 
case  argued  yesterday,  a  person  was  before  the  Court  whose 
christian  name  was  compounded  of  five  names ;  and  it  is 
very  hard  on  a  plaintiff  to  be  saddled  with  heavy  costs,  be- 
cause he  may  not  have  the  means  to  ascertain,  or  the  me« 
mory  to  recollect,  all  those  appellations.  [Coleridge,  J.  But 
if  the  plaintiff  cannot  take  the  money  out,  what  is  to  become 
of  it?]  The  plaintiff  can  take  no  steps  until  he  takes  the 
money  out,  by  virtue  of  the  statute  of  45  Geo.  5,  c.  46,  s.  £; 
and  since  he  cannot  get  it,  he  will  be  out  of  Court  at  the 
end  of  a  year,  and  the  defendant  will  have  it  as  a  matter  of 
course,  unless  something  intervenes ;  but  if  the  defendant's 
present  application  is  to  have  it  now,  it  is  too  soon, 

Campbell,  A.  G.,  in  support  of  the  rule.  The  conduct 
of  the  plaintiff  is  pertinacious.  Cadby  v.  Parsons  (a)  de- 
cides that  his  proceedings  are  void.  As  to  the  variance  in 
the  name,  it  merely  appears  that  the  defendant  has  some- 
times omitted  writing  *'  Henry"  There  will  be  no  diffi- 
culty as  to  the  plea  in  abatement ;  for  the  plaintiff  may 
reply,  that  the  defendant  was  as  well  known  by  one  name 
as  the  other,  if  the  fact  be  so.  [PaUeson,  J.  This  forms 
no  answer  to  the  argument  founded  on  the  new  rales.] 
The  plaintiff  did  not  take  sufficient  pains. 

By  the  Court. — We  cannot  say  that  reasonable  dili- 
gence  was  not  used  to  ascertain  the  defendant's  name, 
and  therefore  the  case  falls  within  the  rule. 

The  attempts  to  discover  the  name,  however,  appear  to 
have  been  made  behind  the  defendant's  back;  and  there  be- 
ing nothing  to  show  that  they  came  to  his  knowledge,  we 
think  that  the  rule  should  be  discharged  wit  hoy  t  costs  (b). 

Rule  discharged,  without  costis. 
(a)  5  Taunt.  6S3.  (6)  See  Finch  v.  Cocken,  3  Dowl.  P.  C.  67a 


MICHAELMAS  TERM,  VI  WILL.  IV.  419 

1835. 

In  re  Newbury^  Gent.,  one  8cc. 

•  Agreeably  to  a  direction  contained  in  the  will  of  where  a  rule 
J.  George,  that  a  certain  part  of  his  personal  property  j*  '"?^®  ^^'^^ 
should  be  invested  in  the  funds,  the  dividends  to  be  paid  to  sent,  ordering 
Sarah  Spratfy  for  her  life,  and  after  her  death  the  principal  a^^omevrwho 
to   be   distributed    amongst  her    children,  his   executor4i  has  fraudu- 
purchased  658/.  185.  7d.  five  per  cent.  Bank  Annuities,  and  if"h^^  iTands^ 
paid  the  dividends  to  Mrs.  Spratly.    In  August,  1 83 1 ,  Mrs.  the  monejf  of 
Spraily,  being  informed  bj  Newbury,  who  was  the  attorney  shall  invest 
i^  Siscoek,  the  surviving  executor,  that  greater  interest  ^****^^^^j^'^^y 
might  be  obtained  from  the  money  if  invested  on  mortgage,  day,  that  he 
and  that  he  could  procure  proper  security  for  her,  requested  ^^^^^  of^the* 
Hiscock  to  invest  the  money  on  mortgage  accordingly,  application, 
Bueock  thereupon  executed  a  power  of  attorney  to  'New-  otherwise  an 

ftiiry  for  the  sale  of  the  stock.    The  stock  was  sold  out  by  attachment 

mr      1  .     Tw  .  Jill  ^    ^hall  issue, — 

Narmrry  m  December,  1831,  and  produced  5551.  145.4a.  itis  no  answer 
Newbury  did  not,  however,  invest  the  amount  on  mortgage,  J?  *  mo"on 
but  retained  it  in  his  own  hands,  paying  Mrs.  Spratly  5/.  tachment  that 
per  cent.     In  November,  183«,  Mrs.  Spratly  applied  to  afte^r^^fha^V 
Newbury  to  be  informed  upon  what  security  the  money  had  pointed  for  the 
been  invested,  and  who  had  the  title-deeds ;  to  which  inqui-  a  fiat  in  bank- 
riea  Newbury  merely  replied,  that  the  money  was  safe,  and  »'uptcy  issued 
should  be  called  in  and  invested  in  the  funds  again  if  Mrs.  under  which 
Spratly  wished  that  to  be  done.     Mrs.  Spratly  being  dissa-  |*®.^^j*  hU  ccr- 
tisfied   with  Newbury*%  answers,  gave  to  Bellringer  and  tificate,  and 
Frankum,  two  of  her  relations,  an  authority  to  act  on  her  of*tbe*rutr*^* 
behalf  and  insist  upon  Newbury's  re-investing  the  money.  ^^^  allocatur 
In  the  autumn  of   1833,  Bellringer  and  Frankum  made  before  the 
several  applications  personally  to  Newbury  respecting  the  ^'^Ejr^Pj^^' 
money^  and  requested  him  to  re-invest  it;  but  on  those  thesuperven- 
occaaions  they  were  always  put  oflF  by  evasions,  until  at  ?°"    A^^rt' 
length  Newbury  admitted  that  the  money  remained  in  his  ficate  would 
hands   uninvested,  and   said  that  if  they  would  wait  till  the  noo^bo? 

dience  to  the 
mle,  by  il.,  so  as  to  have  exempted  him  from  ao  attachment,  if  no  fraud  had  been 
shewn,  picare* 

B  E  2 
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1835.  Michaelmas  term,  the  money  should  be  re-invested  in  their 
^*^*^^^^  names  as  trustees  for  Mrs.  Sprat Ij/.  Bellringer  and 
Newbury..  Frankum^  relying  upon  'Newbury  n  promise,  waited  till 
Michaelmas  term ;  but  the  money  Has  not  then  invested* 
They  afterwards  repeatedly  applied  to  him  to  re-ioveat  the 
money  or  to  place  it  out  upon  mortgage,  but  without  effect* 
In  January,  1834,  they  applied  to  Messrs.  Henson,  Stani-^ 
land  and  Lotig^  attorneys,  to  take  the  necessary  steps  for 
compelling  Newbury  to  re-invest.  Henson  &  Co.  wrote  to 
Newbury f  requiring  him  to  do  so ;  and  he,  in  consequence, 
proposed  to  give  a  mortgage  upon  certain  property  for  the 
amount.  Messrs.  Henson  &  Co,  were  not  satisfied  of  the 
sufficiency  of  the  property,  which  was  already  mortgaged, 
and  refused  to  accept  the  proposed  mortgage*  On  3d 
February,  J8S4,  they  had  an  interview  with  Newbury,  who 
admitted  to  them  that  the  money  remained  in  his  handa  uq* 
invested,  and  promised  that  if  they  would  not  take  proceed- 
ings to  compel  a  re-investment  before  that  day  month,  he 
would  then  re-invest.  No  re*investment  being  made,  this 
Court,  upon  the  motion  of  Curwood,  on  24th  April,  1 834, 
granted  a  rule,  calling  upon  Newbury  to  shew  cause — why 
he  should  not  re-invest  the  sum  of  658/.  \8s.  Id.  three  per 
cent.  Bank  Annuities,  which,  on  27th  December,  1831,  was 
sold  out,  and  received  at  the  Bank  of  England  by  virtue 
of  a  power  of  attorney  executed  by  one  W.  Hiscock,  the 
surviving  trustee  under  the  will  of  James  George,  deceased, 
and  since  applied  by  the  said  Newbury  to  his  own  use,  and 
why  he  should  not  pay  the  costs  of  that  application,  to  be 
taxed,  &c.  No  affidavit  was  sworn  by  or  on  behalf  of 
Newbury  in  opposition  to  this  rule,  but  on  6th  May  follow- 
ing he  appeared  before  the  Court  by  counsel,  and  the  rale 
was  then  made  absolute  for  the  re^iuvestment  of  the  money 
and  payment  of  the  costs  on  24th  June  then  next ;  and  it 
was  further  ordered  by  the  Court,  that  in  default  thereof  an 
attachment  for  a  contempt  should  issue  against  him*  On 
8th  August,  the  rule  and  the  Master's  allocatur  for  21/.  were 
served  upon  NeW^ii;y,  and  the  21/.  demanded.  Newbuty 
has  not  invested  the  money,  and  has  become  a  bankrupt. 
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In   Hilary  lerni,  G.  T.  White  obtained  a  rule  for  an        IBM. 
attachment  against  Newbury  for  not  re*investing  the  money       T^" 
and  for  non-payment  of  the  2  J  /.  t^Ewsuar. 

Newbury,  in  an  affidavit  in  answer,  stated  that  a  fiat  in 
bankruptcy  issued  jagainst  him  on  June  25th,  and  that  he 
had  obtained  his  certificate  in  the  following  October. 

Piatt  now  shewed  cause.  Mr.  Newbury  is  discharged 
by  his  certificate  from  all  liability  to  be  sued  in  an  action 
Cm*  not  re-investing  this  money ;  and  it  would  therefore,  it 
is  submitted,  be  improper  to  issue  an  attachment  for  the 
purpose  of  compelling  him  so  to  re-invest.  Writs  of  attach- 
ment against  persons  over  whom  the  Court  has  a  peculiar 
juriadictioD,  are  intended  only  as  a  substitution  of  a  mare 
tptedy  remedy  against  those  persons  than  the  ordinary 
remedy  by  action ;  and  ought  not  to  be  issued  for  the  pur- 
pose of  enforcing  claims,  the  ordinary  remedies  for  which 
are  barred  by  force  of  an  act  of  parliament.  The  proceeds 
of  tbe  stock  was  money  had  and  received  to  the  use  of  the 
trustees,  and  might  have  been  proved  under  the  fiat.  The 
rule  of  6th  May  was  not  served  until  after  the  bankruptcy, 
nor  does  it  appear  that  there  was  any  demand  of  a  re-invest- 
meot  made  on  24th  June.  When  the  rule  was  served  and  the 
re^investment  demanded,  obedience  had  become  knpouible. 

G.  2'.  White,  contri.  [Coleridge,  J.  When  do  you  say 
that  Newbury  was  in  contempt?]  On  24th  June,  1834, 
being  the  day  upon  which  he  was  ordered  by  the  rule  to  re^ 
invest.  The  rule  was  made  absolute  upon  the  hearing  of 
counsel  on  behalf  of  Mr.  Newbury  as  well  as  of  Mrs« 
Spratly*  [Coleridge,!,  fiaro/i  v.  Mar/e// (tf)  shews  that  it 
is  necessary  that  the  party  should  have  been  in  contempt 
before  his  bankruptcy.  Lord  Denman,  C.  J.  The  practice 
uniformly  is,  not  to  issue  an  attachment  for  a  contempt  in 
non-performance  of  an  act  on  a  particular  day,  unless  there 
has  been  an  actual  demand  and  refusal, — which  of  course 

(a)  9  Dowl.  &  R)l.  S90. 
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1835.  implies  that  the  demmd  most  be  made  at  a  time  when  the 
^^^^>^^^  party  is  of  abiliiy  to  perform  that  which  is  required  of  hifli»] 
Newbury.  '^  ^^  submitted  that  a  demand  is  not  necessary  when  die 
original  rule  provides  that  an  attachment  shall  iasue  in  case 
of  disobedience.  [Lord  Denman,  C.  J.  I  do  not  see  how 
that  makes  any  difference.]  In  Bonner ^  in  re  (a),  referred  to 
in  another  case  of  Bonner,  in  re{h\  Lord  Tenterden  appears 
to  have  said^ ''  Let  the  attorney  dare  to  tell  the  Court,  that 
having  obtained  this  money  in  his  professional  character^  he 
will  not  pay  it  over  because  he  is  protected  by  his  certidcate, 
and  I  shall  know  how  to  deal  with  him.'*  Case  vmuld  have 
lain  against  Newbury  for  fraudulently  neglecting  to  re» 
invest ;  and  a  bankrupt's  certificate  is  no  bar  to  an  action  of 
tort.  In  Parker  v.  Crole{c)  it  was  held,  that  iMUskraptcy 
and  certificate  are  no  bar  to  an  action  in  tort  against  a 
broker  for  selling  out  the  plaintiff's  stock  contraiy  to  or» 
ders ;  and  the  language  of  Beut^  C.  J.,  in  that  case  is  very 
strong  to  she W  that,  under  circumstances  such  as  the  present, 
a  bankrupt's  certificate  is  no  bar^  If  the  action  for  not  re- 
investing is  not  barredy  k  fortiori  the  remedy  by  attachment 
is  not  so.  Newbury  fraudulently  procured  the  original  sale 
of'  the  stocky  or  at  least  fraudulently  retained  the  produce 
of  the  sale,  with  a  view  to  apply  it  to  his  own  use.  [Loid 
Denman,  C.  J.  The  original  rule  does  not  impute ^roifi2: 
it  merely  says  that  he  had  applied  the  money  to  his  own  use, 
which  he  might  honestly  do  for  a  time.]  It  also  provides 
that  a  writ  of  attachment  shall  issue  in  case  of  non^compli^ 
ance.  The  whole  rule,  taken  together,  clearly  contains  an 
imputation  of  fraud.  The  facts  also  of  the  fiat  in  bank* 
niptcy  issuing  on  the  very  day  after  the  d4th  Jane,  and  of 
the  certificate  having  been  obtained  before  the  next  term, 
savour  strongly  of  fraud.  It  is  hoped  jthat  the  Court,  if  they 
are  not  at  present  satisfied  that  there  was  fraud  on  the  part 
of  Newbury f  will  refer  the  question  of  fraud  to  the  Master. 

(a)    Shortly    reported    ante,   i.  (b)  Ante,   i.   555;  4  Baro.  &. 

5»5,  («).  Adol.  811. 

(c)  5  Biogh.  63. 
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Loni  Denman,  C.  J. — I  am  extrenely  unwilliog  to  pro-        i89S. 
oeed  under  ovr  summary  jurisdiction  over  an  officer  of  the      ^^-^^'^^ 
Court,  Diileas  I  see  clearly  that  the  case  is  such  as  properly     NEwavar. 
calls  for  our  interference.     Upon  the  whole,  I  think  that 
this  attachment  may  go»  upon  both  grounds.     Independ- 
ently of  the  fraud,  I  think  it  might  go.     The  attachment 
may  be  said  to  have  been  in  progress  before  the  bant- 
wuftcy  ;  and  I  think  we  may  now  give  effect  to  the  former 
rule,  and  punish  the  party  for  his  contempt  in  disobeying 
it.     I  think  also  that  a  distinct  case  of  fraud  is  made  out* 
Looking  at  the  whole  matter  together,  there  was  clearly  a 
fraudulent  proceeding  to  defeat  the  claim  of  the  client. 

Patteson,  J. — I  entirely  agree.  A  long  while  ago  the 
stock  was  sold  out,— •not  fraud ulently«  as  I  should  say;  and 
it  was  retained  by  Newbury  in  his  own  hands  for  a  time ; 
and  I  do  not  see  that  this  either  was  fraudulent,  as  he  does 
not  appear  to  have  led  Mrs.  Spnttly  to  believe  that  he  had 
invested  the  money.  Still,  when  required  to  re-invest  the 
money,  he  from  time  to  time  evaded  giving  answers  to  the 
applications  or  complying  with  them,  from  which  it  is 
pretty  clear  that  he  had  applied  it  to  his  own  purposes. 
Then  a  rule  was  obtained,  and  it  was  made  absolute  for 
the  re-investment  on  a  certain  day.  It  was  not  so  re- 
invested ;  and  on  ^e  very  day  after  the  appointed  day  a 
fiat  in  bankruptcy  issued.  The  whole  appears  to  be  a 
scheme  of  fraud,  which  we  must  defeat  by  issuing  this 
attachment. 

Williams,  J* — I  entirely  concur.  The  former  rule 
was  made  absolute  on  6th  May,  when  Nett^ury  could  have 
sliewn  cause,  if  he  had  any  cause  to  shew.  On  24th  June, 
the  money  ought  to  have  been  paid  or  re-invested.  It  is 
not  pretended  upon  the  affidavits  that  Newbury  had  taken 
any  steps  towards  complying  with  the  rule,  and  then,  on 
the  i25th,  the  fiat  in  bankruptcy  issues.  Upon  the  ground 
of  fraud,  1  think  that  this  rule  should  be  made  absolute. 
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1835.  Coleridge,  J. — On  the  ground  of  an  almost  irresistible 

^^'^"^^^^  proof  of  fraud,  we  may  safely  make  this  rule  absolute* 
Newbury.  ^^^  stock  was  sold  out  that  it  might  be  invested  on  mort* 
gage.  "Sewbury  holds  it  for  a  considerable  time,  paying 
interest  at  five  per  cent.,  which  is  a  strong  circumstance  to 
shew  fraud ;  for  why  should  he  have  done  that  as  an 
attorney  waiting  for  an  opportunity  to  invest*  Afterwards, 
on  6th  May,  he  consents  that  the  rule  to  re-invest,  which 
had  been  previously  obtained,  should  be  made  absolute 
with  costs.  By  that  he  gets  an  opportunity  of  having  a 
particular  day  appointed  for  the  re-investment.  That  con- 
sefU  is  another  circumstance  of  fraud.  On  the  day  follow- 
ing that  appointed  for  the  re-investment,  a  fiat  in  bank- 
ruptcy issues  against  him.  Upon  the  whole  of  these  cir- 
cumstances, I  think  such  a  case  of  fraud  is  established  that 
we  ought  to  order  this  attachment  to  issue. 

I  express  no  opinion  as  to  what  we  ought  to  do  8up« 
posing  the  fraud  not  to  have  been  established. 

Rule  absolute. 


Tipton  v.  Gardiner. 

An  applica-  DEBT  for  money  paid,  and  on  an  account  stated.  Pleas, 
tion  for  costs  .         ":  ' 

under  43  Geo,  Qon  assumpsit,  and  a  set-off  for  work  and  labour  and  ma- 

fhe^'roiln^d  ^«"*l»*  ^^  ^^^  ^"*'  hefoT^  Lord  Denmau,  C.  J.,  at  the 
that  the  plain-  last  Gloucester  assizes*  the  plaintiff  had  a  verdict  for  19/*  19«« 
for  Sdr^and     ^P^"  affidavits,  stating  that  the  defendanthad  been  arrested 

recovered  only  aud  held  to  bail  for  35L  but  that  19/.  19<«  only  had  been 

19/.  19t,  is  .  .     . 

not* answered    recovered,  and  alleging  that  the  plaintiff  well  knew  at  the 

by  affidajiu     ^m^  ^^f  ^he  arrest  that  he  was  indebted  to  the  defendant  in 

stating  that 

the  plaintiff's   such  an  amount  for  business  done,  &c.,  as  a  tailor,  as  to 

reduced  Tt^he  ^^^^^  *>»«  <*ebt  below  20L,— Busby  obtained  a  rule  nisi  for 
trial  by  the       costs  under  43  Geo.  3,  c.  46,  s.  3. 

of  a  witness  ^^^^  affidavits,  in  answer,  stated  that  the  set-off  had  been 

who  wns  in 

Unci  n  partner  tjf  the  defendant,  but  stated  herself  to  be  his  servant  only. 


TlPTOM 
V. 
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proved  at  the  trial  by  the  evidence  of  one  Frances  Inch,  1835. 
who  stated  herself  to  be  the  servant  only  of  the  defendant; 
that  in  fact  she  Mras  his  partner,  as  appeared  by,  inter  alia, 
two  orders  since  made  by  the  Insolvent  Debtors'  Court,  Gabdimeiu 
upon  the  filing  of  the  petitions  and  schedules  of  the  defend- 
ant and  Frances  Inch,  in  which  they  were  severally  de- 
scribed as  being  in  partnership  one  with  the  other,  as  oil 
and  colour  merchants,  and  retail  brewers,  and  tailors,  and 
that  her  evidence  was  wholly  false;  and  that  the  goods 
alleged  to  have  been  furnished,  and  for  which  the  set-off 
was  claimed  and  allowed,  had  not,  with  the  exception  of 
one  article,  been  furnished. 

Talfourdf  Serjt.«  and  Greaves,  now  shewed  cause.  The 
claim  of  the  plaintiff  was  reduced  by  the  evidence  of  a  wit- 
ness who  ought  not  to  have  been  examined^  as  she  was 
herself  a  partner  of  the  defendant,  and  wbose  evidence, 
moreover,  is  stated  to  be  wholly  false.  The  plaintiff  might 
have  obtained  a  rule  for  a  new  trial  or  to  increase  the  da* 
mages  upon  the  affidavits  sworn  in  this  case,  but  it  appeared 
useless  to  apply  for  such  a  rule  against  an  insolvent.  This 
application  is  of  course  made  on  behalf  of  the  defendant's 
attorney,  not  of  the  defendant  himself. 

Bud^y,  contri.  These  affidavits  are  merely  a  charge  of 
peijury  by  one  of  the  witnesses,  which  is  no  answer  to  the 
application.  This  case  is,  in  principle,  precisely  analogous 
to  Glenville  v.  Hutchins  (a).  The  defendant  proves  a  cer* 
tain  debt  due  to  him^  which,  when  deducted  from  the  sum 
claimed,  leaves  a  balance  of  19/.  IQs. 

Lord  Dbhman,  C.  J.— It  might  have  been  made  th6 
ground  of  a  motion  for  a  new  trial,  that  the  evidence  or 
Mrs.  Inch  was  fraudulently  palmed  upon  the  jury  as  the 
evidence  of  an  independent  witness;  but  there  seems  to  me 
to  be  nothing  to  take  the  case  out  of  the  general  rule  that 
the  amount  of  the  verdict  is  prim&  facie  proof  of  the  want 

"  (o)  1  Barnw.'  Sr  Cressvr.  01.  ^  ; ; 


4M  ^ '  •  OA8S8  IK  TBit  KIITO'S  BEMCH, 

in^       <of  rtasomble  md  proteMe  cauve  to  Birest  for  tlw  amount 


Tfpioa 

OABuajuft*.        Patteson,  J. — I  am  of  the  same  opinion.    We  cannot 
try  the  case  over  again  upon  affidavits. 

Williams^  J.,  and  Coleribob,  J.,  concurred. 

Rule  absolute. 

Barlow  et  Ux.  r.  Lbbbs. 

The  Coart  will  AlOTION  for  a  rule  calling  upon  the  plaintiff  to  shew 
oM^ioM  m  wi  *^*"®®  ^'^y  proceedings  should  not  be  stayed, 
action,  on  the  The  plaintiff's  wife  and  her  sister  had  lent  to  the  de- 
money  reco-  f^sndant,  their  brother,  50l.  each.     To  secure  the  repay- 

▼ered  will  be     ment,  the  defendant  gave  his  two  sisters  a  promissory  note 
held  by  the         ^  »      rv        •  i«    •         «  i  «     i  •       i   i.       • 

plaintiffin trust  ^^^  l^**     One  sister  died,  and  bequeathed  to  the  defend- 

f  nd^'VfM  *°^  ^^^  principal  part  of  her  fortune,  and  the  defendant 
took  Qut  administration  with  the  will  annexed ;  notwith* 
standing  which,  the  present  action  was  commenced  to  re- 
cover the  whole  of  die  \OOL(a)  Under  a  judge's  order  the 
defendant  paid  50L  and  interest  into  Court. 


J^.  Kelly,  for  the  defendant,  auboiitled  that  he  was 
titled  to  this  rule,  as  when  the  plaintiffs  had  recovered  the 
1002.  they  would  foe  trustees  for  him  as  to  the  unpaid  50/. 
[Lord  Oemmii^  C.  J.  Have  you  anj  example  of  this  being 
donef]  The  Court  freqnentlj  interferes  to  staj  proceed* 
iegs  on  equitable  grounds* 

Lord  Denman,  C.  J«-r^ We  think  we  cannot  grant  this 

rule. 

Rule  refused* 

{a)  The  plaiiitift  bad  no  node  costs,   any    Autfaer    firoceediiigs 

of  enforping  jmyment  of  their  own  would  be  against  conscience  and 

moiety  except  by  bringing  an  ac-  a  breach  of  trust,  and  would  pn>- 

non  upon  the  indivisible  security,  bably  be  restrained  by  injunction 

After  payment  of  that  moiety  and  from  a  court  of  equity. 

(I)  That  a  trustee  amy  recover  in  ejectment  against  hb  cestui  que  trusty 
«Mi«  £m  d.  lUodt  ▼•  iUodf,  8  T.  R.  Iff;  WmikUy  d.  Ym  ▼•  Begm,  5  East, 
138,  n« 
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163ft; 

The  King  v.  Benjamin  Round. 

Upon  the  application  of  the  churchwardetts  of  the  pariah  '^^  ■ " 

^^  ^  ^  I- .        -  njus  requiring 

of  Wednesbury,  Staffordshire,  a  writ  of  maaidamtts  to  the  A.^  a  waj- 
foliowing  effect  issued,  of  the  teste  of  7th  May»  18S4:        -  denser  to^'the 

"  Whereas  We  have  been  inforined  that  you  SL  JR>oumd  churchwar- 
eiercised  the  office  of  a  surveyor  of  the  Ugh  ways  wiUii».  y^Qoks  of  ao- 
the  parish  of  Wednesbury,  from  Michaeldias  1827>lo6ch  count,  assess- 
^      ,  lit-  .       .        i.  nient8,&c,  in 

(ktober,  18S0;  and  that  divers  books  of  accounts,  assess-  his  custody, 

ments,  rates,  and  other  documents,  relating  to  the  highways  ^'^?^»  ?^  P®'' 

session,  it  is  a 

¥rithin  the  said  parish^  during  the  aforesaid  period,  are  nom.  good  return  to 

inyour  custody,  power,  or  possessiaff^  which  books  of  accouoU*  ^J^  sin^^^the 

&C.  of  right  ought  to  be  delivered  to  J.A»  and  &  C.»  teste  of  the 

churchwardens  of  the  said  parish,  to  be  kept  for  the  ua^  not,'nor  has 

■  had  the  books 

&c.,  or  any  of  them,  in  his  custody,  power,  or  possession. 

l(A.  goes  on  larnietxssarilj  to  state  chat  he  had  tbeia  not  on  a  prior  day,  when  it  is 

tQfinised  in  the  mandamus  that  they  were  demanded  bj  the  churchwardens,  he  is  not 

bound  to  negative  a  possession  intermediate  between  the  demand  and  the  teste  of  the 

writ.  '  ' 

Whether,  under  the  circumstances,  the  books  &c.  were  in  the  power  o^  A^  is  a  question 
to  be  raised  by  a  traverse  to  the  return  (a),  or  by  an  action  for  a  false  return  (6;. 

(a)  At  common  law,  a  retam  to  b  mandamus  was  not  traversable.  If  the  fetom  were  good  upon 
the  ftioe  of  h,  the  only  remedy  of  the  party  ousted  of  bis  lemedy  by  taaadamai  by  the  falsity  of 
the  return,  was  an  action  on  the  case,  (jpoti,  450,  n.,  and  see  Anon.  Lofft,  57 1 ;)  ^°^  °°^  ^y  stat 
9  Ann.  c.  90,  afler  reciting  that  persons  who  have  a  right  to  the  office  oJP  im^^  or  ether  officet, 
witbia  cities,  towns  corporate,  boroughs  and  places,  or  to  be  hurgum  orjreewnn  thereof,  have 
atber  been  illegally  torned  out  or  ba?e  been  refused  to  be  admitted  thereto,  and  have  no  other 
remedy  to  procure  tlierosclves  to  be  admitted  ar  re^ored,  than,  by  writs  of  oaadamus,  the  pro* 
oeedings  on  which  are  very  dilatory  and  expensive, — it  is  enacted,  that  the  persons  prosecuting 
loeh  writ  may  pUmd  to,  (i.  c.  may  oonlipss  ani  avoid,)  or  traiMvst  all  or  anv  of  the  material  facts 
contained  wiihtn  the  return ;  to  which  the  persons  making  socb  return  shall  reply,  take  issue,  or 
demor;  and  such  furtlier  proceedhsgs,  and  in  such  manner,  shall  be  bad  herein  for  the  determi- 
nation tliereof,  as  might  have  been  bad  if  the  persons  auing  sach  writ  had  fafoqght  theur  action  on 
the  case  for  a  false  return ;  and  if  any  issue  shall  be  joined  on  such  proceeding,  the  persons  suing 
out  such  writ  shall  try  the  same  in  such  place  as  an  issue  joined  in  such  action  on  the  case  should 
have  been  had  \  and  in  case  a .  verdict  shall  be  found,  or  judgment  given  for  them  upon 
denarrcr,  or  by  nihil  dkat,  or  for  waoft  of  a  replication  or  'Olber  pleadian^  they  shall  recover 
damages  and  costs,  and  a  peremptory  writ  of  mandamus  shall  be  granted  without  delay  for  them 
for  whom  judgment  shall  be  given,  as  might  have  Iteen  if  such  return  bad  been  adjudged  intuffir 
emi ;  and  in  case  judgment  shall  be  given  lor  the  persons  makiofl  «uoh  retum,  they  shall  recover 
cmti;  such  damages  and  costs  to  be  levied  by  ca.  sa.,  fi.  fa.,  or  elegit. 

By  this  statute  the  power  of  traversing,  or  of  confessiag  and  avoiding  the  retnm,  appears  to  be 
limited  to  the  particular  cases  of  the  admission  or  restoration  of  mayors  and  other  municipal  officers, 
bargpsses,  and  freemen,  and  the  Hiehway  Acts  do  not  nprttdy  giv6  any  tuch  power;  tdeofucrs. 

'*  It  appears  from  the  wording  of  the  statute,  that  there  are  niaqy,  cases  to  .which  it  does  not 
eitend,  therefore  in  all  those  cases  the  proceedings  must  be  accoiding  to  the  course  of  the 
common  law."  Bull.  N«  P.  904. 

(6)  The  Court  will  not  try  the  tiuth  of  a  return  upon  affidaviu,  though  a  strong  case  of  firaud 
badiKhned;  Gutiftoi  v.  &  Crsajr,  1  Qnoapu  &  Maes,  m,  9Tyr«lb906,  tDowl.P.C.8^ 
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18S5.        of  such  parish;  and  that  although  you  have  been  often- 

2^1^      times  required^  on  behalf  of  the  said  churchwardens,  to 
The  Kmo  .  . 

V.  deliver  to  them  the  said  books  &c.  to  be  kept  as  aforesaidi 

RouHD.  yg^  y^J^  ij^^g  hitherto  neglected  and  refused^  and  yet  do 
neglect  and  refuse  to  deliver  up  the  same  to  the  said  church- 
wardens for  the  purposes  aforesaid,  but,  on  the  contrary 
thereof,  still  unjustly  detain  the  same  in  your  custody,  pos- 
session, or  power,  in  contempt  &c.:-^We  do  command  you 
the  said  JB.  JR.,  that  immediately  after  the  receipt  of  this, 
Our  writ,  you  do  without  delay  deliver  or  cause  to  be  de- 
livered to  the  said  J.  A.  and  5.  C,  churchwardens  of  the 
said  parish,  all  books  of  accounts  &c.  in  your  custody,  patoer, 
or  possession,  relating  to  the  highways  within  the  said  parish, 
during  the  period  of  your  serving  the  said  office,  or  any  part 
thereof,  to  be  kept  &c.,  or  that  you  shew  cause  to  the  con- 
trary thereof  &c/* 

In  Trinity  term,  1834,  the  following  return  was  made  by 
the  defendant: — '*  I  had  not  on  the  7th  day  of  May,  1834, 
nor  have  I  since  hitherto  had,  nor  have  I  now  in  my  cus- 
tody, power,  or  possession,*  any  book  or  books  of  account 
&c.,  relating  Sec;  nor  had  I  any  such  in  my  custody,  power, 
or  possession,  when  I  was  required,  on  the  behalf  of  the 
within-named  churchwardens,  to  delivei*  the. same  to  them; 
therefore  I  am  unable  to  deliver  any  such  to  the  within- 
named  J.  A,  and  S»  C,  as  within  I  am  commanded." 

A  rule  nisi  to  quash  the  return,  and  for  a  peremptory 
mandamus,  having  been  obtained,  the  case  was  set  down 
in  the  crown  paper  for  argument. 

Sir  F.  Pollock,  for  the  crowns  The  return  is  insufficient 
and  evasive,  inasmuch  as  the  defendant  only  says  that  he 
bad  not  the  books  8cc.  in  his  possession  on  the  day  of 
issuing  the  writ,  nor  since,  and  that  he  had  them  not  when 
required  by  the  churchwardens  to  deliver  such  books  &Ci 
to  them;  and  it  is  quite  consistent  with  the  return  that  he 
may  have  had  them  in  September,  1832,  when  he  went  out 
of  x)ffice,  and  iilso  in  all  the  intervals  between  the  applica- 
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Uons  of  tbe  churchwardens  down  to  the  day  previous  to  i835. 
that  oa  which  the  mandamus  issued.  Tbe  defendant  is 
called  upon  to  deliver  the  books  &c,  to  tbe  churchwardens, 
or  shew  cause  to  the  contrary.  By  13  Geo.  3,  c.  78,  s.  48,  Bonan, 
a  positive  duty  to  have  these  books  &c.,  and  to  transmit 
them  to  the  churchwardens  or  overseers,  is  thrown  upon  the 
surveyor  of  the  highways  of  any  parish  See.,  and  therefore 
even  supposing  the  return  to  mean  that  the  defendant  bad 
not  the  books  when  first  applied  to  for  them,  and  has  not 
bad  them  since,  that  is  insufficient,  for  he  ought  to  account 
for  not  having  them  as  in  duty  bound*  Unless  he  does  this, 
he  fails  to  shew  sufficient  cause  why  he  does  not  deliver 
the  books  &c»  He  may  have  parted  with  the  possession 
illegally.  He  may  have  delivered  the  books  &c.  to  some 
person  to  hold  during  the  discussion  with  respect  to  them, 
or  to  some  person  bon&  fide  entitled  to  hold  them  as 
against  him.  If  the  return  had  stated  fully  what  had  be- 
come of  the  books  8cc.,  tbe  Court  might  have  determined 
whether,  in  point  of  law,  they  were,  in  the  custody,  pos- 
session, or  poicer  of  the  defendant,  whereas  on  this  return 
nothing  is  stated  but  an  inference  of  law,  which  may  not 
be  warranted  by  the  facts.  In  the  cases  already  suggested, 
it  could  not  be  truly  said  that  the  books  &c.  were  not  in 
the  power  of  the  defendant,  yet  he  might  think  himself  war- 
ranted in  returning  that  such  was  the  fact.  Further,  if  the 
return  had  stated  the  facts,  the  Court  might  have  proceeded 
against  the  party  in  whose  custodyj^  possession^  or  power 
the  books  actually  were. 

Sir  TF*  FoUett,  contri,  was  stopped  by  the  Court. 

Pattesok,  J.  (a)«-^In  the  absence  of  any  authority,  I 
see  no  reason  to  doubt  the  sufficiency  of  the  return.  The 
command  is,  that  immediately  after  the  receipt  of  the 
writ,  the  defendant  shall  deliver  to  the  churchwardens  all 

(a)  Lord  Deamatif  C.  J.,  was  absent  on  acooant  of  severe  tadispo- 
Mtion. 
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(that  iS|  at  the  time  of  issuing  the  writ,)  relating  to  Sec.,  or 
shew  cause  to  the  contrary  thereof.  The  return  states 
^''"'**  more  than  is  necessary,  for  it  states  that  the  defendant  had 
not  the  books  &c.  on  the  day  of  issuing  the  writ,  nor  has 
had  them  since,  and  then  adds,  that  he  had  them  not  when 
required  on  behalf  of  the  churchwardens  to  deliver  them. 
An  argument  is  raised, — and  perhaps  the  inference  is  leg^ 
limate, — that  in  the  intervals  he  had  them.  Supposing 
that  were  so,  yet  if  be  had  them  not  on  the  day  of  issuing 
ihe  wril,  or  since,  it  is  sufficient  to  return  that  fact.  Then 
it  is  objected  that  the  facts  relating  to  the  custody  &c.  of  the 
books  8cc,  should  have  been  stated,  in  order  that  the  Court 
night  see  whether  they  were  in  the  defendant's  custody^ 
powet,or  possession;  but  whether  they  were  so  or  not  is  a 
question  nffmci.  The  allegation  in  the  return  might  have 
been  traversed  by  the  prosecutor;  or  now  an  action  for  a 
false  return  (a)  might  be  brought,  and  then  the  question 
whether  the  books  &c.  were  in  the  defendant's  power  might 
be  discussed.  If  there  were  stuy  authority  to  shew  that  the 
party  was  bound  to  state  in  his  return  what  he  had  ^ane 
vfiih  the  books,  the  case  would  have  been  different.  No 
such  authority  has  been  shewn  to  us,  and  I  know  of  none. 

*  W11.LIAMS,  J.-^If  the  defendant  has  employed  the  Ian- 
guage  of  the  return  in  a  sense  different  from  that  which 
properly  belongs  to  it,  an  action  for  a  false  return  will  lie ; 
for  instance,  if  he  had  coUusively  delivered  over  the  books 
to  another  person. 

Rule  discharged  without  costs* 

.  (s)  AstQtbeactidootttbecase  riff;  Gri/ith  r.  Walker,  1  Wils. 

for  a  false  return,  see  S  Wms.  836;  Anon.  S  Chict.  Rep.  392^ 

Saund.  150  a,  155;  Com.  Dig.  tit.  anU,  427,  (a). 
kctorb,'  (F)  "2 :  Bac.  Abr.  tit.  She- 
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Wilton  v.  Cbambebs.  1835. 


XHB  late  sheriff  of  Dorsetshire  having  been  ruled  to  In  dUcnssing 
return  the  writ  of  fieri  facias  in  this  cause  (a),  made  a  spe>  ^^^  attachment 
cial  return,  setting  out  all  the  circumstances  arising  out  of  ^*">^  ^  *!>®* 
Chamberis  bankruptcy,  the  various  rules,  and  the  several  sufficient  re- 
facta  set  out  in  the  report  of  this  ca8e(a).  lhe"c^urt'^iU 

A  rule  was  thereupon  obtained  by  Sir  William  Fottett,  not  take  cog- 
calling  upon  the  sheriff  to  shew  cause  why  an  attachment  "eturn^unlMs* 
should  not  issue  for  the  insuflSciency  of  the  return.    The  an  office  ^y 
rule  was  drawn  up  on  reading  an  affidavit  of  the  I^aintiff  ^Q^jg^l^yii^. 

Wilton,  and  of  a  person  who  swore  to  the  aerrice  of  the  davit,  although 

there  be  an 
rule  to  return  the  writ^  and  of  another  person  who  swore  affidavit  by  a 

that  he  had  searched  for  the  return,  and  that  «<  he  was  ad-  ^[f/f^^^^^* 
vised   and   believed   that  no   sufficient   return   had  been  sufficient  re- 
made."   But  no  copy  of  the  return  was  annexed  to  the  ^^c."      ° 
affidavit. 

Campfte//,  A.  6.,  and  Bantow,  shewed  cause.  The  affi- 
davits upon  which  this  rule  has  been  drawn  up  do  not 
warrant  the  rule.  The  sheriff  is  called  upon  to  answer  for 
a  supposed  contempt,  but  the  circumstances  necessary  to 
enable  tfie  Court  to  form  a  judgment  do  not  appear.  The 
rule  assumes  the  insufficiency  of  a  return  which  is  not 
before  the  Court.  It  is  not  pretended  that  the  sheriff  has 
made  no  return.  The  belief  of  an  individual  as  to  its  in- 
sufficiency does  not  warrant  the  Court  even  io  oalUng.  upon 
the  sheriff  to  make  any  answer  There  should  have  been 
an  office  copy  of  the  return  verified  by  affidavit^  and  the 
rule  should  have  been  drawn  up  on  reading  it.  The  point 
is  the  same  as  that  which  was  decided  in  Sherry  v,  Oke{b). 

Alexander  (with  whom  was  Sir  William  Follett)^  contrd. 
It  would  have  been  idle,  if  not  vexatious,  to  burthen  the 
proceedings  with  an  office  copy  of  a  record  already  before 

(a)  See  the  report  of  this  case  in  3  Dowl.  P.  C.  333. 
\b)  S  Dowl.  P.  C.  349. 
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18S5i  the  Court.  The  writ  and  return  are  supposed  in  fact  to 
be  in  Court,  as  in  point  of  law  and  for  all  practical  pur- 
poses they  undoubtedly  are.  The  rule  refers  to  the  return, 
although  it  is  not  drawn  up  ''  on  reading^  it;  and  the  Court 
must  take  judicial  cognizance  of  a  document  already  filed 
before  them,  and  of  which  the  law  presumes  them  to  be 
in  full  possession.  The  case  cited  is  no  authority  for  the 
present  objection.  There,  the  motion  was  to  set  aside  an 
award,  of  which  the  Court  could  have  no  knowledge  until 
brought  before  them.  Indeed,  it  appears  by  that  case  that 
the  Court  will  take  judicial  notice  of  the  nisi  prius  record 
in  the  action,  although  it  be  not  verified  by  affidavit  (a), 
and  although  the  rule  nisi  be  not  drawn  up  **  on  reading** 
it.  That  case  therefore  is,  in  principle,  an  authority  against 
the  objection. 

By  the  Court. — We  cannot  properly  pronounce  upon 
the  supposed  insufficiency  of  a  return  which  is  not  brought 
before  us.  Had  no  more  been  read  to  us  when  the  appli- 
cation was  first  made  than  the  affidavits,  as  upon  reading 
which  this  rule  has  been  drawn  up,  we  should  have  refused 
to  grant  the  rule,  unless  an  office  copy  of  the  return,  pro- 
perly verified,  were  produced  to  us.  The  rule  must  be 
discharged,  and,  as  it  seeks  to  bring  the  sheriff  into  con- 
tempt, we  think  it  should  be  discharged  with  costs.  Par- 
ties who  make  such  motions  must,  at  their  peril,  come 
with  proper  materials. 

Rule  discharged,  with  costs  (6). 

(a)   And  see  Van  Niewvoel  v.  to  which  an  examined  copjf  of 

Httn/er,  dii/e, 876.  the  sheriff's  return  was  annexed; 

(h)  The  motion  was  renewed  on  whereupon  the  Court  granted  a 

the  fdiowing  day,  upon  an  affidavit  rule  nisi  for  an  attachment. 
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Reed  v.  Gamble.  *^^^* 

Assumpsit  against  the  drawer  of  a  banker's  cheque.  Assumpsit 
Plea :  that  the  cheque  was  given  to  secure  money  illegally  dfawer  of  a 

won  at  play  (a).     Replication  :  issue  on  the  plea.  cheque  on  a 

banker* 
At  the  trial  before  ff^illiams,  J.,  at  Guildhall,  the  plaintiff  pi^a:  that  the 

did  not  produce  the  cheque.     The  counsel  for  the  defend-  amo""i  f"^ 
'^  ^  which  the 

ant  contended  that  he  was  bound  to  do  so.     When  the  de-  cheque  was 

fendant  opened  his  defence,  he  called  upon   the  plaintiff  eany"won'at** 

to  produce  the  cheque;  which  he  refused  to  do.    No  notice  play;  and 

to  produce  had  been  given.     The  jury  found  a  verdict  for  Unless  notice' 

the  plaintiff;    and  the  learned  judge  gave  the  defendant  has  been  given 
,  ^  J      »     &  to  produce  the 

leave  to  move  to  enter  a  nonsuit.  cheque,  the 

plaintiff  is  not 

Butt  now  moved  accordingly  for  a  nonsuit  or  a  new  hound  to  pro- 

duce  It. 
trial.     The  plaintiff  should  have  produced  the  cheque,  al- 
though he  was  not  called  on  to  prove  it,  the  making  of  it 
being  admitted  on  the  record.    At  all  events  the  defendant 
was  entitled  to  have  it  produced  as  a  part  of  his  case. 

Lord  Denman,  C.  J. — The  defendant  was  entitled  to 
give  notice  and  then  call  for  the  production  of  the  cheque, 
for  the  purpose  of  going  into  secondary  evidence,  but  it 
was  not  necessary  for  the  plaintiff  to  produce  it. 

The  non-production  of  the  cheque  did  not  prevent  the 

defendant  from  going  into  his  defence. 

Rule  refused  (6). 

(a)  Vide  5  &  6  W.  4,  c.  41.  per  Gibbt,  C.  J.  in  Scott  v.  Jones, 

(b)  Where,  from  the  nature  of  4  Taunt.  868.  And  see  Bucherv, 
the  action,  or  from  the  form  of  Jarrati,  3  Bos.  &  Pull.  143;  Wood 
the  pleadings,  it  is  obvious  that  v.  Strickland,  2  Meriv.  461;  Rex 
the  produccion  of  a  particular  in-  v.  Ackle,  Leach,  C.  C.  330;  How 
strument  will  be  necessary,  then,  v.  Ball,  14  East,  274 ;  Jolley  ▼. 
if  even  without  notice  it  is  with-  Taylor,  1  Campb.  143  ;  contr^, 
held  by  the  party  in  whose  pos*  Cowan  ▼.  Abrahams,  1  £sp.  N.  P. 
session  it  is,  the  opposite  party  C.  50.  Here,  as  the  issue  might 
may  go  into  secondary  evidence  have  been  proved  by  the  defend- 
of  its  contents.  Thus,  in  trover  ant  without  tlie  production  of  the 
for  a  bill  of  exchange,  notice  to  check,  no  such  olwious  neceuity 
prodttco  the  bill  is  onoecessary;  appears  to  have  existed. 

VOL.  V.  F  F 


CASES  IN  THE  KING  S  BENCH, 


Doe,  on  the  several  demises  of  Edmund  Wilkins  and 
John  Wilkins  v.  James  Wilkins. 

Where  a  title-  EjECTMENT,  brought  in  1835,  for  a  cottage  and  gar- 
which  both       den  in  the  parish  of  Henbury,  tried  before  Lord  Denman, 

P?rtie8  ia  q  j    ^^  ^j^^  i^^^  Gloucestershire  assizes. 

ejectment 

Claim,  comes         Ann,  the  wife  of  Joseph  Wilkins  the  elder,  long  before 

^ion'of  ^'  the 'year  1812,  left  her  husband,  and  went  to  live  at  Hen- 
defendant,  bury,  where  she  cohabited  with  one  Bryant,  and  was  her- 
p^uce,  it       s^lf  commonly  called  Mrs.  Bryant. 

may  be  read  25|h  March,  1812.     The  lords  of  the  manor  of  Henbury 

af^mst  him  on  .  . 

behalf  of  the     granted  a  small  plot  of  land  in  Henbury  for  ninety-nine 

out  caUiM  tl^^  y®*"'  determinable  on  three  lives,  to  Mrs.  fVHkins,  by  the 
attesting  wit-    name  of  "  Ann  Bryant,  widow,'' — Bryant  having  previously 

during  cover-        1813.  Mrs.  WilHns  signed  a  memorandum,  purporting 

for  years  is       ^^  be  an  assignment  to  her  son,  Joseph  Wilkins,  of  all  her 

granted  to  the  property,  for  maintaining  herself  and  her  two  children  by 

husband  snr-     Bryant* 

verse' wwses-        Joseph  Wilkins  thereupon  took  possession  of  the  plot  of 

sion,  having     land,  and  erected  upon  it  the  cottage,  which  with  the  gar- 

during  the  co-  ^^"9  (being  the  remainder  of  the  land,)  form  the  subject  of 

verture,  may     ihig  action ;  and  he  continued  in  possession  many  years, 

be  treated  as 

a  possession      Mrs.  Wilkifu  and  her  children  being  maintained  by  him. 

adverse  to  the  ^^  ],jg  death,  the  present  defendant  took  possession  under 

Or  as  a         a  devise  from  him. 
S^toThe'"*"       ^  823.  Ann  Wilkins  died, 
husband,  1826.  Joseph  Wilkins  the  elder  died. 

Edmund  Wilkins  subsequently  took  out  administration 
to  Joseph  Wilkins  the  elder,  and  as  administrator  claimed 
the  cottage  and  garden.  John  Wilkins,  having  obtained 
Udministration  to  Jfin  Wilkins,  claimed  as  bet  represen-^ 
tative. 

Two  of  the  cetteux  que  vies  are  alive. 
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The  lease  of  1812  was  produced  by  the  defendant  in 
pursuance  of  a  notice,  and  some  evidence  was  given  to 
shew  that  he  claimed  to  hold  the  property  under  it.  Upon 
its  being  proposed  to  read  it,  the  defendant's  counsel 
objected  that  it  ought  first  to  be  proved  in  the  regular  way. 
Lord  Denman,  C.J. ,  thought  that  as  the  lease  formed  a 
part  of  the  title  of  both  parties,  it  might  be  read ;  and  it 
was  read  accordingly.  His  lordship,  however,  gave  the 
defendant  leave  to  move  upon  this  point. 

The  plaintiff  relied  upon  the'  demise  by  Edmund  Wilkins 
as  representative  of  Joseph  WilkinSj  senior.  The  defend- 
ant ultimately  rested  his  case  upon  the  twenty  years'  pos- 
session by  Joseph  Wilkins,  junior,  and  himself.  Lord 
Denman  left  it  to  the  jury  to  say  whether  they  thought  that 
the  possession  had  been  held  adversely  to  the  mother,  and 
directed  them,  if  they  were  of  that  opinion,  to  find  for  the 
defendant, — otherwise  for  the  plaintiff.  Verdict  for  the 
plaintiff. 

Ludlow,  Seijt,  now  moved  for  a  nonsuit  or  a  new  trial. 
The  plaintiff's  case  depended  entirely  upon  the  lease, 
whereas  that  of  the  defendant  was,  as  against  the  plaintiff, 
wholly  independent  of  it.  The  defendant  in  ejectment  is 
not  required  to  shew  any  title  until  a  primi  facie  case  is 
established  by  the  plaintiff.  At  the  stage  of  the  cause  at 
which  the  lease  was  read  in  this  case,  it  was  improper  to 
say  that  the  lease  formed  a  part  of  the  defendant's  title. 
The  lease  ought  therefore  to  have  been  proved,  and  this 
not  having  been  done,  the  defendant  is  entitled  to  a 
tiottsuit. 

The  defendant  is  entitled  to  a  new  trial  on  the  ground  of 
misdirection.  The  learned  judge  left  it  to  the  jury  to  say 
whether  the  possession  was  adverse  to  the  mother;  whereas 
the  question  submitted  to  them  should  have  been,  whether 
it  was  adverse  to  the  father  f  because  the  lease  being 
granted  to  a  married  tooman,  enured  as  a  grant  to  her  Ani- 

F  F  2 
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BeTolution  of 
cliattelt  real 
which  have 
vested  in  the 
wife  daring 
coverture. 
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band  {a).  If  the  jury  had  been  asked  whether  the  posses- 
sion was  adverse  to  the  father^  they  would  probably  have 
been  of  opinion  that  it  was  so. 

Lord  Denman,  C.J. — The  first  question  is,  whether 
the  plaintiff  was  bound  to  call  the  attesting  witness  to  the 
lease  of  1812.  Kmght  v.  Martin  (h)  shews,  that  where  an 
instrument  under  which  both  parties  claim  is  produced  in 
pursuance  of  a  notice,  regular  proof  of  the  instrument  is 
dispensed  with  ;  and  indeed  it  is  admitted  that  in  principle 
this  is  so.  The  fact  of  the  party  producing  the  deed  claim- 
ing an  interest  under  it,  must  always  be  shown  by  some 
extrinsic  evidence. 

As  to  the  second  point.  If  the  possession  was  adverse 
to  the  wife,  it  was  also  adverse  to  the  husband.  The  ques- 
tion whether  it  was  adverse  to  the  wife  was  in  fact  identical 
with  the  question  whether  it  was  adverse  to  the  husband. 
He  must  be  taken  to  have  left  her  in  possession  in  order 
to  manage  the  property  for  him.  She  let  her  son  build  a 
house  on  the  land  and  live  in  it,  on  condition  of  supporting 
her. 


(a)  "  Chattels  real  (being  of  a 
mixed  nature,  viz.  partly  in  posses- 
sion and  partly  in  action,)  which 
happen  during  the  coverture,  the 
husband  shall  have  them  bjr  the 
intermarriage,  if  he  survive  his 
wife,  albeit  he  reduceth  them  not 
into  possession  in  her  life-time; 
bat  if  the  wife  surviveth  him,  she 
shall  have  them."    Co.  Lit.  351  a. 

Here,  the  husband  survived. 
From  the  granting  of  the  lease,  in 
1812,  to  the  death  of  Mrs.  WUkins, 
in.l8S3,  although  the  legal  pouet- 
sion  would  be  said  to  be  in  the 
husband  and  wife  in  right  of  the 
wife,  the  estate  would  be  in  her, 
subject  to  the  marital  rights  of 
possession  and  disposition,  if  her 
husband  chose  to  exercise  them. 
From   1823,  the  eitate,  with  the 


absolute  right  of  property  and  pos- 
session, would  be  in  the  husband 
by  survivorship.  As  against  that 
absolute  right,  the  possession  most 
perhaps  be  considered  to  have  been 
adverse  from  1813,  when  Joaeph 
WilkiiUfjun.  took  possession. 

If  the  wife  had  survived,  the 
adverse  possession,  as  agaiost  her 
continaing  estate,  could  have  been 
computed  onlj  from  her  husband's 
death,  inasmuch  as  her  coverture 
would  have  prevented  the  statute 
from  beginning  to  run  from  an 
earlier  period. 

(6)  Gow,  N.  P.  C.  26.  And  see 
Pearce  v.  Hooper,  3  Taunt.  60; 
Orr  V.  Mortice,  3  firod.  &  Bingh. 
139;  Doe  d.  Indole  v.  Heiittsi^, 
6  Barn.  &  Cressw.  S8. 
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Patteson,  J. — I  am  of  the  same  opinion.  Dallas,  CJ,, 
says,  in  Kvight  v.  Martin,  that  where  an  instrument  comes 
out  of  the  possession  of  a  party  who  claims  the  same 
interest  as  the  party  by  whom  notice  to  produce  the  instru- 
ment is  given,  it  is  not  necessary  to  call  the  attesting  wit- 
ness to  prove  the  execution  of  it.  Here,  there  was  but 
one  interest ;  the  question  being,  who  was  entitled  to  that 
interest. 

Rule  refused. 
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Peppeb  V.  Whalley. 

Covenant.  The  defendant  first  pleaded  a  plea  in 
abatement,  upon  which  there  was  judgment  of  respondeat 
ouster;  and  afterwards  he  pleaded  in  bar.  The  issue, 
wbeo  made  up  and  delivered  to  the  defendant,  did  not  con- 
tain the  plea  in  abatement  or  the  judgment  of  respondeat 
ouster;  and  the  defendant  returned  it  to  the  plaintiff  on  the 
ground  of  these  omissions.  The  plea  and  judgment  were 
also  omitted  in  the  nisi  prius  record ;  and  at  the  trial  be- 
fore Taddy,  Serjt.,  at  the  last  Chester  assizes,  J.Jervis,  for 
the  defendant,  objected  that  the  record  was  defective* 
The  objection  was  not,  however,  allowed  to  prevail ;  and 
the  plaintiff  had  a  verdict. 


A  plea  in 
abatement, 
with  judgment 
of  respondeat 
cutter  J  need 
not  now  be 
entered  on  the 
isHue  or  in  the 
nisi  prius 
record. 


J.  Jervis  now  moved  in  arrest  of  judgment  or  to  set 
aside  the  verdict,  on  the  ground  of  a  mis-trial.  The  plea 
in  abatement  and  judgment  of  respondeat  ouster  ought  to 
have  been  entered  on  the  issue ;  for  if  they  be  not,  the  nisi 
prius  record  and  the  judgment  roll,  in  which  such  plea  and 
judgment  are  always  entered  (a),  will  not  correspond;    A 


(a)  Unless  the  plea  in  abate- 
ment, the  demurrer  thereto,  and 
the  joinder  in  demurrer,  and  the 
jodgment  of  respondeat  ouster,  ap- 
peared on  the  judgment  roU,  the 
defendant  would  have  no  opportu- 


nity of  insisting,  before  a  Court  of 
Error,  upon  the  sufficiency  of  the 
plea  in  abatement.  Quare,  as  to 
the  mode  of  effecUng  this  since 
the  new  rules. 
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similar  objection  was  taken  in  Combe  v.  Pitt  (a)»  and  the 
Court  treated  the  omission  as  an  irregularity,  but  held  that 
it  was  cured  by  the  defendant's  accepting  the  issue  and 
paying  for  it.  Here  there  has  been  no  waiver  of  the  right 
to  object  to  the  irregularity^  but,  on  the  contrary,  the  de^ 
fendant  refused  to  accept  the  issue,  and  also  took  the  ob- 
jection at.  the  trial.  In  Dubartine  v.  Chancellor (b)  it  was 
held  that  a  plea  in  abatement  must  be  entered  on  the  nisi 
priqs  record.  An  Apionymous  case  in  1  Anne^  JB.  £.(r)  ap- 
pears to  be  somewhat  opposed  to  the  other  decisions,  as  it 
is  there  intimated,  that  the  Court  made  a  rule  for  the  future 
that  a  copy  of  the  declaration  and  issue  only,  omitting  the 
plea  in  abatement,  Scc.,  should  be  paid  for  by  the  defend- 
ant. This  case  is,  however,  of  earlier  date  than  Combe  v. 
Pitt,  [Patteion,  J.  You  cannot  have  a  rule  in  arrest  of 
judgment t  because  by  the  15th  new  x\x\e{d)  it  is  ordered,  that 
,"  the  entry  of  the  proceedings  on  the  record  for  trial,  or 
on  the  judgment-roll  (according  to  the  nature  of  the  case) 
shall  be  taken  to  be,  and  shall  be  in  fact,  the  first  entry  of 
the  proceedings  in  the  cause,  or  of  any  part  thereof  upon 
record ;  and  no  fees  shall  be  payable  in  respect  of  any  prior 
entry  made  or  supposed  to  be  made  on  any  roll  or  record 
whatsoever."  Formerly  the  proceedings  were  supposed  to 
be  entered  from  time  to  time  on  the  roll.  Coleridge^  J. 
The  old  nisi  prius  record  was  a  transcript  of  th^  plea  roll, 
and  it  was  required  that  it  should  be  a  correct  transcript. 
Now  it  is  no  longer  a  transcript.]  The  judgment  roll 
ought  still  to  contain  the  entry  of  the  plea  in  abatement  aod 
judgment;  and  therefore  the  nisi  prius  record  was  defective 
by  reason  of  the  omission. 

If  the  Court  will  not  grant  a  rule  in  arrest  of  judgment, 
they  will  perhaps  grant  a  rule  to  shew  cause  why  a  new 
trial  should  not  be  had. 

Cur.  adv.  vult. 


(a)  S  Barr.  1682. 
(6)  5  Mod.  399,400. 


(c)  lSalk.5. 

(d)  Reg.  H.  4  Will.  4,  ante,  iii.  6. 
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Lord  Denman,  C.  J.,on  a  later  day  in  the  teroii  delivered 

judgmeot  as  follows : 

This  was  a  motion  for  a  new  trial,  or  to  arrest  the  judg- 
ment after  verdict  for  the  plaintiff :  and  the  ground  was, 

.Ihat  there  having  been  a  plea  in  abatement  and  judgment 
of  respondeat  ouster,  no  entry  of  that  plea  and  judgment 
was  made  on  the  nisi  prius  record.  The  case  of  Doberteen 
V.  Chajtcellory  in  10  WilL3{a),  was  referred  to,  in  which  a 
judgment  was  set  aside  uuider  similar  circumstances,  except 
that  in  that  case  the  plea  roll  had  the  plea  in  abatement, 
but  t,tie  nisi  prius  record  bad  not;  and  it  would  rather 
se^eni  th^t  the  Court  proceeded ,  on  this  variance.  At  pre- 
sentj  aince  the  lath  rule  of  Hilary  term,  1834|  the  entry  pf 
tb^  proceedings  in  the  nisi  prius  record  is  the  first  entry  on 
leoqirdg  and  therefore  no  q|ich  variance  can  exist  In  a  sub- 
sequent case,  in  I  Anne  {b),  it  is  stated  th^t  the  Court 
altered  the  practice,  and  directed  that  for  the  future  only 
the  declaration  and  issue  should  be  paid  for,  thereby 
making  it  unnecessary  to  enter  the  plea  in  abfit;ement  and 
judgment  of  respondeat  ouster  on  the  nisi  prius  record; 
and  this  appears  to  be  reasonable,  for  they  are  quite  imma- 
terial to  the  question  ultimately  to  be  tried  between  the 
parties.  In  Combe  v.  PtY/(c)  a  similar  objection  was 
made;  but  as  the  defendant  bad  accepted  the  issue,  the 
Court  held  that  he  had  cured  the  irregularity,  if  any.  In 
the  present  case  it  is  stated  that  the  defendant  refused  the 
issue,  and  the  irregularity,  if  any,  is  not  cured. 

We  are,  however,  of  opinion  that  there  is  no  irregula- 
rity,— that  the  part  of  the  proceedings  omitted  is  wholly 
immaterial, — and  therefore  no  rule  should  be  granted. 


Rule  refused. 


(fl)  1  Ld.  Raym.  329,  S.  C.  by 
the  name  of  Dubariine  v.  Chan" 
celior,  5  Mod.  400. 


(6)  Anon.  1  Salk.  5. 
(c)  3  Burr.  1689. 
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The  King  r.  The  Justices  of  Cambridgeshire. 

Justices  can-    AT  the  special  sessions,  held  lllh  Septemberi  1834,  for 
order  for  stop-  ^'*®  division  of  Linton,  in  the  county  of  Cambridge,  the 

ping  up  part     following  order  was  made  : 

of  a  highway^ 

as  unneces-  «  Cambridge,  to  wit.— We,  &c.,  three  of  his  majest/s 

Geo.  Sy  c.  68,  justices  of  the  peace,  acting  in  and  for  the  division  of  Lin- 
*h^'  T'**'  ^^"' '"  ^'*^  ^"'^  county,  assembled  at  a  special  sessions  held 
viewed  the  on  the  ]  1  th  September,  1 834,  having  upon  view  found  that 
thcr-^  m)r°^^-  *  ^®'^**^"  P*"^  of  a  common  and  ancient  king's  highway,  called 
less  the  find-  the  Walden  Way,  leading  from  &c.,  towards  &c.,  situate  &c., 
uifnecessary'  ^"  ^^^  parish  of  Babraham,  in  the  said  county,  (here  the  con- 
be  the  result  tents,  the  termini,  and  the  direction  of  the  part  of  the  highway 
But  it  is  no  <^re  stated,)  is  useless  and  unnecessary,  do  hereby  order  the 

objection,  that  game  to  be  stopped  up  and  discontinued,  and  the  land  and 

previously  to         .  rr  r 

the  view  the     soil  thereof  to  be  sold  by  the  surveyor  of  the  highways  of 

stoDDed  u  (fe°  ^^^  '^'^  parish  of  Babraham,  to  H.  J.  Adeane,  esq.,  whose 

facto  by  the      lands  adjoin  thereto,  if  he  shall  be  willing  to  purchase  the 

adjoining  land   ^^^^f  if  not,  to  some  Other  person  or  persons,  for  the  full 

without  legal    value  thereof.     Given,  &c." 

The  view  is       T^^is  order  was  appealed  against  by  a  Mr.  Mortlock,  but 

sufficiently       ^^g  confirmed  by  the  sessions. 

stated  upon  *^ 

the  face  of  the 

order  in  these  terms,  '*  We  &c.  having  upon  view/oundf'  &c. 

It  is  no  objection  to  such  order,  that  in  the  part  of  it  which  directs  that  the  soil  of 
the  road  to  be  stopped  up  shall  be  sold  to  the  owner  of  the  adjoining  land,  if  be  be 
willing  to  purchase,  or  to  some  other  person,  that  the  words  **•  for  the  full  value  thereof,** 
occur  only  at  the  end,  and  not  also  after  the  part  which  directs  a  sale  to  the  owner  of 
the  adjoining  land,  if  willing. 

Nor,  that  it  does  not  contain  any  direction  as  to  the  application  of  the  money  arising 
from  the  sale. 

Nor,  that  no  certificate  of  a  sale  is  written  by  the  justices  at  the  foot  of  the  order. 

Nor,  that  the  owner  of  the  land  adjoining  to  the  road  stopped  up  was  himself,  at 
the  time  of  making  the  order,  waywarden  of  the  parish  in  which  the  road  is  situate. 

Nor,  that  the  road  has  become  unnecessary  by  reason  only  of  the  subttittUioHf  by 
the  owner  of  the  adjoining  land,  of  another  road  over  his  own  land,  and  the  adoption 
by  the  public  of  such  substituted  road. 

SembUf  that  upon  motion  for  a  certiorari  to  bring  up  an  order  of  sessions  confirming 
an  order  of  justices  for  stopping  up  a  highway,  the  Court  cannot  entertain  objections 
to  the  validity  of  the  order,  whether  on  the  ground  of  want  qfjuriidiclum,  or  otherwise, 
unless  8ucb  objections  arise  upon  the  face  of  the  order  itself. 
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Mr.  AdeanCj  through  whose  land  the  whole  of  that  part        i835. 

of  the  Walden  Way,  to  which  the  order  relates,  ran,  had      "^-^^^^^ 
...  .  ,  f       ,        ,         The  Kino 

stopped  It  up  m  1825,  without  any  magistrates  order,  he  «. 

having,  six  months  previously,  set  out  a  new  way  over  his    J"»*'<**  ®f 

v/ AM  BRIDGE* 

own  land.  shire. 

At  the  time  of  making  the  order  for  stopping  up  the  road 
Mr.  Adeane  was  himself  one  of  the  surveyors  of  the  high- 
ways for  the  parish  of  Babraham. 

Upon  affidavits  stating  the  above  facts,  Pollock^  A.  G., 
in  last  Hilary  term,  obtained  a  rule  nisi  for  a  certiorari  to 
remove  into  this  Court  the  order  of  sessions  confirming  the 
above  order,  and  all  things  touching  the  same. 

Sir  W.  W.  Folktt,  Biggs  Andrews  (for  Mr.  Adeane),  and 
Bylesj  now  shewed  cause.  The  only  question  that  can  pro« 
perly  be  raised  upon  the  present  motion  is,  whether  the 
order  of  justices  is  good  upon  the  face  (rf  it  ?  Upon  the 
motion  for  the  rule  nisi  it  was  suggested  that  the  order  was, 
upon  the  face  of  it,  defective  in  two  respects;  viz.  first,  that  First  point: 
the  view  by  the  magistrates  was  not  properly  stated,  for  j^^fj^**^*^'' 
that,  consistently  with  the  magistrates  ''  having  upon  view 
found  8ic./'  their  finding  might  have  proceeded  upon  a  view 
had  by  other  persons,  or  had  at  a  distant  period  of  time,  or 
upon  a  view  taken  by  the  justices  separately.  This  order 
is  made  under  55  Geo.  3,  c.  68,  s.  2,  which  enacts,  that 
when  it  shall  appear  upon  the  view  of  any  two  or  more  of 
the  said  justices  of  the  peace,  that  any  public  highway,  bri- 
dleway or  footway,  is  unnecessary,  it  shall  and  may  be  law- 
ful, by  order  of  such  justices,  or  any  two  of  them,  to  stop 
up  and  to  sell  and  dispose  of  such  unnecessary  highways 
&c.y  by  such  ways  and  means,  and  subject  to  such  excep- 
tions and  conditions,  in  all  respects,  as  is  mentioned  in  13 
Geo.  3,  c.  78,  in  regard  to  highways  to  be  widened  and 
diverted,  with  the  exception  that  the  money  to  arise  from 
the  sale  shall  be  paid  to  the  surveyor,  and  to  be  applied  to- 
wards the  general  repairs  of  the  highways  &c.  of  the  parish. 


The  KiMG 

V. 
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The  sections  of  13  G40.  S,  c.  78,  which  relate  to  the 
widening  and  diverting  of  highways,  are  s,  I6  land  s.  19*  In 
each  of  those  sections  the  eoactmeot  cominences  thus : 
Jtttiioesof  «  When  it  shall  appear,  upon  the  view  of  .any  two  or  mote 
sRiRE.  of  the  said  justices  of  the  peace,  that"  &c.,  which,  are  pre* 
cisely  the  sane  words  as  those  used  in  the  enactment  in  55 
Ge6.  3,  c.  68,  sw  «;  yet  the  forms  (Nos.  XVI.  and  XXI.) 
given  in  the  schedule,  and  which  forms  are,  according  to 
s.  69,  '*  to  be  used  upon  all  occasions,  with  such  additions 
or  variations  .only  as  may  be  necessary  to  adapt  them  to  the 
particular  «iugencies .  of  the  case,"  run  thus  :  **  We  &c., 
having  upon  view  found  that"  &C.  So  that  in  this  case 
the  form  given  in  the  schedule  of  the  act  is  exactly  pur- 
sued. This  objection  must  have  arisen  out  of  a  misconcep- 
tion of  Rex  v.  Justices  of  Worce$iershire  (a).  [Lord  Den- 
many  C.J.  We  need  not  trouble  you  aAy  further  .on  that 
point.] 
Second  ooint  •  '^  ^"*  ^^^  objected,  that  it  does  not  appear  to  have 
Sale  of  old  been  ordered,  that  in  case  the  soil  of  the  old  road  was  sold  to 
f^ue  thereof.  ^^*  Adeane,  it  should  be  sold  "  for  the  value  thereof,"  as 
the  act  requires.  The  words  '*  for  the  full  valud  thereof" 
occur  at  the  end  pf  the  order,  and  over-rule  the  whole  of  that 
part  of  it  which  relates  to  the  sale  of  the  soil.  It  is  true 
that  in  the  form  (No.  XVUI*)  given,  in  the  schedule  to 
{3  Geo.'3f  c.  78,  the  words  occur  immediately  after  that 
part  which  directs  that  th^  land  be  sold  to  the  owner  of  the 
adjoining  land,  if  he  be  willing,  as  well  as  at  the  end  of 
the  order;  but  in  s.  17,  which  contains  the  enactment  to 
which  the  form  iq.the  schedule  is  applicable,  the  words  are 
used  as  in  this  order,  once  only,  and  at  the  end^  It  cannot, 
therefore,  be  said  that  the  order  does  not  substantially 
pursue  the  form ;  and  by  sect.  69  it  is  enacted,  that  no 
objection  shall  be  made  or  advantage  taken  for  want  of 
form  J  in  any  of  the  proceedings.  [Patteson^  J.  The  cer- 
tiorari is  taken  away  by  13  Geo*  3,  c.  78.    Is  it  not  also 

(a)  8  Bam.  &  Cress w.  354,  S,  C.  per  nom.  Rex  v.  Rogers^  2  Mann. 
&  Ryl.  289. 


Tbe.Kivo. 

V. 
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UkeD  away  by  55  Geo.  S,  c.  68  ?]     It  has  been  hdd  that     *  18S& 
the  certiorari  ia  tud  taken  away  by  55  Geo.  3.       . 

Other  objections  were  stated  upon  the  motion ;  but  as 
these  arise  only  put  of  the  affidavits,  it  is  apprehended  that     J»«»»»  of 
they  cannot  be  discussed.,  sbirs. 

Third  point : 

Sir  jF.  PoUock,  F.  Kelly,  and  Siarkie,  contrik.  K"''''^" 

The  magistrates  should  fol|ow  precisely  the  language  of  First  point. 
the  statute  on  which  they  profess  to  act  (a).  The  words  of 
which  are  (6),  "  when  U  shall  appear  upon  the  view  of  any 
two  or  more  of  the  said  justices"  &c.  Here,  the  magis- 
trates do  not  say  that  it  appeared  to  them  upon  their  view, 
that  tlie  road  was  unnecessary,  but  say  merely  "  having 
upon  view  found  "  &c.»  which  is  consistent  with  their  having 
viewed  it  separately,  or  at  some  remote  period  of  time,  or 
of  their  haying  found  the  fact  upon  evidence  given  of  a  view 
by  others. 

.  The  words  '*  for  the  value  thereof,"  should  have  occur-  Second  point. 
red  after  the  direction  to  sell  to  Mr,  Adeane,  if  he  should 
be  willing  to  purchase,  according  to  the  form  |;iven  in  the 
schedule  to  13  Geo.  3.    The  omission  is  material;  Davison 
V.  GilUc) 

In  the  schedule  of  13  Geo.  3,  next  after  the  form  of  an  Foarth  point: 

"  order  for  stopping  up  an  old  highway,  and  selling  the  land  ^f  ^^  ^f  q\^ 

and  soil  thereof,"  is  given  a  form  (No.  XIX.)  for  a  '*  sertifir  highway  and 

,        ,  ,         ,  .        ,.t      1-  1    •     appUcation  of 

cate  to  be  wrote  under  the  order  above  mentioned,    which  is  money  arising 

as  follows : — *'  We  the  above-named  justices  do  certify,  that  ^"*"*  "**•• 

the  old  highway  hereinbefore  mentioned  and  described,  was 

sold  by  the  said  surveyor  to ,  with  our  approbation,  for 

the  sum  of  — — ,  which  sum  we  do  order  the  said to 

pay  to  the  said  surveyor,  to  be  applied  in  purchasing  that 

land  and  making  the  said  new  highway;  and  if  any  surplus 

remains,  we  do  order  that  the  same  shall  be  applied  for  the 

use  of  the  highways  within  the  said  (parish  &c,)  pf ." 

(«)  55  Geo.  3,  c.  68.  (c)  1  East,  64. 

•(ft)S.3. 
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1835.        And  the  next  form  is  that  of  a  ''  receipt  for  the  purchase* 
j^T^^C^      money,  to  be  indorsed  upon  or  wrote  under  the  certificate 
V.  above-mentioned."    Upon  the  order  in  question  in  this  case, 

Cambrii>gb-    *^^^®  ^*  °^  ^^^^  certificate  or  receipt,  nor  is  there  any  direc- 
sBiBs.        tion  as  to  the  application  of  the  money.    On  this  ground 
also,  it  is  submitted,  the  order  is  defective  upon  the  face 
of  it. 
Third  point.  Then  with  regard  to  the  objections  arising  out  of  the 

statements  upon  the  affidavits : — It  may  be  shewn  by  affi- 
davit that  the  magistrates  had  no  jurisdiction  to  make  this 
order,  and  that  the  order  is  therefore  void ;  e.  g.  it  might 
be  shewn  by  affidavit,  that  the  persons  by  whom  it  was 
made  were  not  magistrates  of  the  county,  although  stated  to 
be  such  upon  the  face  of  the  order. 

In  Rex  V.  Standard-Hill  {a)  it  was  held,  that  an  appoint- 
ment by  two  justices  of  overseers  of  the  poor,  may  be  re- 
moved into  this  Court  by  certiorari,  without  appealing 
against  it  to  the  quarter  sessions,  and  this  Court  will  go 
into  the  question  upon  affidavit,  whether  the  place  for  which 
the  appointment  is  made  is  a  township  or  vill ;  and  that  if  it 
appear  by  the  affidavits  that  it  is  not,  the  appointment  will 
be  quashed.  And  in  Rex  v.  Great  Mariow{b),  it  was  held, 
distinctly  and  after  deliberation,  that  affidavits  may  be  read 
in  support  of  objections  of  the  want  of  jurisdiction,  against 
appointments  of  magistrates,  which  upon  the  face  of  them 
are  good.  The  principle  of  those  cases  applies  here.  Ob- 
jections such  as  are  now  proposed  to  be  moved  against  this 
order,  may  be  taken  at  the  trial  of  an  action  in  which  the 
validity  of  the  order  comes  in  question ;  it  fortiori,  they  may 
be  taken  upon  affidavits  upon  an  application  for  a  certiorari. 
Upon  the  affidavits,  three  grounds  of  objection  to  the 
jurisdiction  of  the  magistrates  to  make  this  order,  appear. 
Fifth  point:  I.  Mv.Adeane  was  himself  one  of  the  surveyors  of  high- 

hiroself  vendee  ^^^'*  ^*^'  ^^^  pansh  in  which  the  road  lay,  at  the  time  of 
of  old  road,      making  the  order;  and  therefore  the  order  contains  a  direction 
for  him  to  sell  to  himself.     It  is  a  rule  in  equity,  and  also 

(a)  4  Maule  k  Selw.  378.  (6)  2  East,  244. 
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ID  law,  that  no  trustee  shall  sell  to  himself  (a).     That  prin-         1835, 
cjple  applies  here. 


(a)  "Nothing  can  be  more  just 
than  the  principles  which  govern 
a  Conrt  of  Equity  in  relation  to 
purchases  made  by  the  trustee  of 
trust  property.  He  pledges  his 
honest  endeavours  to  promote  the 
interest  of  the  cestui  que  trust  by 
disposing  of  the  property  on  the 
best  terms  which  he  can  obtain ; 
and  equity  will  not  permit  him  to 
create  an  interest  in  himself  incon- 
sistent with  this  pledge,  and  which 
may  seduce  him  from  an  upright 
fulfilment  of  his  duty.  Whatever 
profit  is  gained  by  the  sale  belongs 
to  the  cestui  que  trust,  and  the 
trastae  never  can  purchase  or  hold 
the  property  discharged  of  the 
equity  of  the  cestui  quo  trust  to 
call  opon  him  in  a  reasonable 
time  to  account  for  this  profit  or 
to  have  a  re-sale.  The  purchase, 
however,  by  the  trustee,  is  not  ab- 
solutely void,  but  voidable  at  the 
election  of  the  cestui  que  trust,  if 
he  be  dissatisfied  with  it,  and  in 
a  reasonable  time  after  a  know- 
ledge of  the  fact  impeaches  its  va- 
lidity. But  if  after  such  knowledge 
he  confirm  the  sale,  or  unequivo- 
cally acquiesces  in  it,  it  will  stand 
ratified  by  those  general  principles 
which  prevail  as  well  in  Courts  of 
Law  as  of  Equity.''  Per  Waihing' 
(on,  J.,  1  Peters*s  Rep.  S67,  368. 
See  also  Davoue  v.  Fanning,  9 
Johns.  Chan.  Rep.  260.  **  The  ob- 
ject of  the  rule  is  to  keep  trustees 
within  the  line  of  their  doty,  and 
it  eitends  to  buying  tecurUies  upon 
the  trust  estate,  as  well  as  to  buy- 
ing in  the  estate  itself.*'  1  Johns. 
Chan.  Rep.  36;  Matikew$w,DrM' 
gaudf  3  Desaussure,  Chan.  Rep. 
96.    See  also  Munro  v.  AUairCf  2 


Caines's  Ca.  192;  Arrowtmilh  v. 
Van  Harllngen*t  Ex.,  Coxe*s  Rep. 
26 ;  Parkiti  y,  Alexander ,  1  Johns. 
Chan.  Rep.  394;  Schieffelin  v. 
Stewart f  ib.  620;  Quarlet  v.  Laey, 
4  Munf.  251.  "  There  has  been  a 
diflference  of  opinion  in  South  Ca- 
rolina with  regard  to  the  capacity 
of  a  trustee,  having  also  an  interest 
coupled  with  the  trust,  to  become 
the  purchaser  of  the  trust  property. 
The  point  was  not  determined  in 
consequence  of  a  division  of  the 
Court  upon  a  particular  circum- 
stance of  the  transaction."  M'Guire 
V.  M*Gonan,  4  Desaussure,  Chan. 
Rep.  486.  '*  In  another  case  a  trus- 
tee, who  had  an  interest  to  about 
one-fifth  of  the  value,  purchased 
the  whole  property,  which  he  had 
obtained  leave  from  the  Court  of 
Ordinary  to  sell,  apparently  at  a 
full  price.  Two  of  the  judges 
thought  the  sale  ought  to  be  set 
aside,  on  the  broad  principle  of 
his  incapacity  to  become  a  pur- 
chaser. A  third  concurred,  be- 
cause he  thought  from  the  facts  of 
the  case  there  was  unfairness  in 
the  sale,  but  he  was  of  opinion 
that  having  an  interest,  be  might 
become  a  purchaser.  The  other 
two  judges  were  in  fovour  of  the 
general  authority  to  purchase." 
Peny  v.  Dixon,  4  Desaussure, 
Chan.  Rep.  504  (in  note).  "  There 
seem,"  says  Chancellor  Desattiitcre, 
in  a  subsequent  case,  decided  after 
a  very  long  and  laborious  exami- 
nation, in  which  most  of  the  Eng- 
lish cases  were  referred  to,  ^*  to  be 
two  classes  of  decided  cases  on 
this  subject;  one  where  the  rela- 
tion of  the  parties  is  such  that 
no  contract  can  be  permitted  to 
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sixth  point : 
Whether  a  di- 
version or  a 
stopping  up. 


CASES  IN  THE  KINGS  BENCH/ 

II.  This  order  is  in  reality  an  order  for  a  diversion  of  a 
highway,  although  it  purports  upon  the  face  of  it  to  be  ao 
order  for  stopping  up  an  old  highway,  as  useless  and  unne- 
cessary. The  new  road  made  by  Mr.  jddeane  was  a  sub- 
stitution for  the  old  road,  and  it  was  only  by  reason  of  such 
substitution  that  the  old  road  was  become  useless  and  unne« 
cessary.  If  this  was  in  fact  the  case  of  a  diversion  of  a 
highway,  then,  the  magistrates  had  no  jurisdiction  to  make 


subsist  on  any  terms,  if  sought  to 
be  relieved  against,  as  the  case  of 
attorneys  dealing  with  their  clients, 
or  trustees  selling  to  themselves: 
the  other,  where  the  relation  of 
the  parties  does  not  interdict  all 
contracts  on  the  subject,  but  where, 
a  confidence  being  reposed,  the 
Court  looks  with  a  jealous  eye  at 
the  conduct  of  the  agent,  and  will 
set  aside  the  contract  if  there  be 
any  considerable  inadequacy  of 
price  in  the  transaction,  and  more 
particataHy  if  diere  be  any  weak- 
ness or  necessity  in  the  vendor." 
Butler  V.  HaMkeU,  4  Desauseure, 
Chan.  Rep.  702.  "  But  cases,  it 
has  been  said,  where  the  trustee 
has  procured  the  requisite  formal 
legal  title,  are  to  be  distinguished 
from  those  where  the  suit  is  by 
him  to  eflectuate  a  purchase,  either 
by  having  the  thing  purchased  de- 
creed to  him  specifically,  or  by 
having  the  means  decreed  to  him 
whereby  he  may  recover  at  law. 
In  the  latter  case  it  seems  that  the 
rule,  that  a  trustee  can  never  be  a 
purchaser,  is  to  apply  as  unlimit- 
edly  as  it  is  expressed;  but  that 
in  the  former  case  a  Court  of 
Equity  will  not  always  interfere, 
as  of  course;  for  if  the  cetteux 
que  trust,  or  a  majority  of  them, 
will  agree  to  allow  the  purchase, 
it  may  be  allowed  without  fear 
from  the  precedent."  Per  Benson^ 


J.,  9Caine8^sCa.l98,194.  ''But 
the  distinction  has  been  denied  by 
Chancellor  Keni^  who  has  placed 
the  question  on  the  true  principle." 
2  Johns.  Cha.  Rep.  260.    «'  Any 
person  interested  may  apply,  and 
set  aside  a  sale  by  a  trustee  to 
himself."  Andenon  ei  at.  v.  For.  9 
Hen.  &  Manf.  945 ;  *'  hut  a  stranger 
will  not  be  permitted  to  disaffirm 
hf  Jackson  V,  Van  Daffien,  5  Johns, 
Rep.  47.  '*  No  principle,  however, 
of  equity  will  invalidate  the  title  of  a 
trustee  to  land,  which  the  law  has 
taken  out  of  his  hands,  and  which 
he  purchases  from  one  appointed 
by  the  same  authority  to  sell  it. 
It  is  precisely  like  the  case  of  an 
executor  who  purchases  at  a  she- 
riflf's  sale  the  personal  property  of 
his  testator,  seized  and  sold  under 
execution.  The  reasons  which  for- 
bid a  trustee  from  purchasing  the 
trust  property,  where  he  himself  is 
the  seller,  do  not  apply  to  such  a 
case."    1  Peters's  Rep.  378.    **  A 
guardian  ad  litem  in  partiuon  may 
therefore  be  a  purchaser  at  a  sale 
made  by  the  commissioners,  par* 
suant  to  an  order  of  Court."  Jack' 
ton  V.   Woolsey,  11  Johns.  Rep. 
446.    **  No  decision,  say  the  Su- 
preme Court  of  Pennsylvania,  has 
been  shewn,  that  where  two  or 
more  executors  sell  lands  openly 
and    fairly,  and  another   person 
boys  them  for  one  of  them  at  a 
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ao  order  such  as  the  present  Welch  ▼.  Nash  (a)  shews 
how  cautious  the  Court  has  been  not  to  allow  roads  to  be 
stopped  up,  unless  upon  the  express  authority  of  the  legis- 
lature. [Cekridge,  J.  Does  not  that  case  shew  that  if  the 
magistrates  bad  no  jurisdictiou  to  make  this  order,  you  are 
not  without  a  remedy,  for  that  you  may  treat  the  order  as  a 
nullity?]  Lord  EUenborough  skys,  **  The  magistrates  have 
only  jurisdiction  conferred  on  them  in  a  given  case:  they 
may  divert  an  old  road  so  as  to  make  it  nearer  or  more  com* 
modious  to  the  public,  that  is,  by  leaking  a  new  road,  llie 
whole  section  contemplates  that  a  new  highway  is  to  be 
made  in  lieu  of  the  old  one,  which  is  to 'be  stopped  up;  and 
the  magistrates  can  only  order  the  old  highway  to  be  stopped 
up  on  the  condition  that  a  new  highway  has  been  made  and 
put  in  a  proper  state.**  Lawrence;  J.  says,  **  The  justices 
cannot  give  themselves  jurisdiction  in  a  particular  case,  by 
finding  that  as  a  fact  what  is  not  the  fact."  The  words 
of  the  15th  section  are  divert  or  turn,  which  certainly  mean 
altering  the  direction  of  the  ftj^di'  The  l6th  section  forms 
a  comment  on  the  19th,  which  it  is  diffitult  to  get  rid  of. 
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full  price,  such  sale  has  been  ruled 
void."  Ekhelberger  v.  Bamitz,  1 
Yeates,  307.  See  also  Fuquat  ex, 
T.  Toung^  4  Hen.  &  Munf.  430;  1 
Desaussure,  Clmn.  Bep«  667. 
**  What  shall  be  deemed  a  reason- 
.able  time,  within  which  the  cestui 
qite  trust  must  appljr  to  set  ilside 
a  safe,  is  noc  susG^fAible  of  any 
definite  rule,  but  must,  in  a  degree, 
depend  upon  the  circumstances  of 
the  case,  and  the  sound  discretion 
of  the  Comt.  In  the  case  of  But' 
ier  V.  ffmtkeUf  eleven  years  were 
deemed  a  reasonable  time;  but 
the  Court,  in  Bergen  ▼.  Bennett ^ 
)  Gaines's  Ca.  i;  refused  the  ap- 
plieation  after  sixceen  jeafs.  Bat 
length  of  time  will  in  no  case  afford 
a  presumption  of  acquiescence  in 
a  purchase,  unless  it  appears  that 
the  cestui  que  trust   had  notice 


that  the  trostee  had  become  the 
purchaser.**  1  Peters's  Rep.  370; 
Note  to  3  Ves.  740,  American  edit. 
And  see  WhelpdaU  v,  Cookton^ 
1  Ves.  sen.  9,  more  fully  reported 

5  Ves.  682;  WMchcote  v.  Lam- 
rence^  3  Ves.  740 ;  Litter  v.  Liitery 

6  Ves.  631;  Jamet,  £x  parte,  8 
Ves.  848;  Colet  v.  Ttecotkiek^  9 
Ves.  234;  Bennett,  £x  parte,  10 
Ves.  381,  385;  Sandenon  v. 
Walker,  13  Ves.  601 ;  Attorney 
General  ▼.  Lord  Dudley^  Cooper, 
146;  Gregory^  Ex  parte,  ibid. 
801 ;  Downet  v.  Grayhrook,  3 
Meriv.  200;  Chambert  t.  Watert, 
3  Sim.  42;  Fotbrooke  v.  Balguy,  1 
Myhie  U  K.  22^;  WkUamke  v. 
Minchin,  5  Madd.  91 :  Chahner 
V.  Bradley,  1  Jac.  &  Walk.  59. 

'  (a)  8  East,  394, 403. 
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1835.         for  the  latter  uses  the  words  '' diverted  and  turned/'  as  di£fe- 

y*^^'*^^      rent  from  "  widened  or  enlarged/*  in  the  former  section. 

p^  III.   The  magistrates  could  not  stop  up  the  highway 

Justices  of     ^hich  they  describe,  for  it  has  had  no  existence  since  the 
Cambridge-  "^ 

SHIRE.       year  1825.    The  order  should  have  been  obtained  in  IS^5, 

Seventh  point:  whilst  the  road  was  in  existence,  and  therefore  capable  of 

Non-existence  •    •  j       j    <.  j 

of  road  at  time  ^^^^S  viewed  and  stopped  up. 

of  view  and 

order. 

Lord  Denman,  C.  J. — This  is  an  application  for  a  cer- 
tiorari to  bring  up  an  order  of  sessions  confirming  an  order 
of  three  justices,  for  the  purpose  of  quashing  it.  Several 
objections  are  taken  to  the  order  for  matters  apparent  upon 
the  face  of  it;  and  it  is  said  also,  that  the  order  is  void  for 
want  of  full  jurisdiction  in  the  magistrates. 

First  point.  Of  the  objections  to  the  order  itself,  the  first  is,  that  the 

words  "  having  upon  view  found,"  do  not  necessarily  im- 
port that  the  finding  of  the  magistrates  was  upon  their  own 
view,  or  that  that  view  was  taken  in  company ^  or  shew  when 
the  view  M'as  taken.  In  point  of  law,  these  objections 
would  be  well  founded,  if  such  were  the  right  construction 
of  the  language  of  the  order;  and  I  wish  to  be  very  distinctly 
understood  as  saying,  that  no  view  would  be  good  unless  it 
were  taken  by  the  magistrates  together,  and  that  the  finding 
must  be  the  result  of  such  view.  It  is  very  important  that 
it  should  be  understood  that  the  magistrates  are  to  act 
together.  The  language,  however,  which  is  here  used,  is 
precisely  the  same  as  that  which  occurs  in  the  form  given 
in  the  schedule  to  13  Geo,  3.  The  legislature  has  declared 
these  words  sufficient. 

Second  point.  The  next  objection  is,  that  the  words  *'  for  the  full  value 
thereof,*'  are  not  repeated.  The  enacting  part  of  the  statute 
has  the  expression  once  only  in  the  same  manner  as  in  this 
order,  whilst  in  theybrm  given  in  the  schedule  it  is  twice 
repeated.  I  must  own  that  it  appears  to  me  that  the  ob- 
jection is  not  entitled  to  any  weight.  The  words  at  the 
close  of  the  order  are  used  in  the  same  sense  as  in  the 
clause  of  the  act,  and  are  intended  to  over-ride  the  whole  of 
the  preceding  part. 
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Then  it  is  objected  that  there  is  no  certificate  written 
under  this  order.  Upon  looking  at  the  second  act  (a),  it 
appears  that  the  part  of  the  former  act  {b),  which  requires  y, 

the  certificate,  is  repealed  by  a  new  enactment  (c)»  respect-    ^"'"<^«»  of 
ing  the  appropriation  of  the  money  to  be  received  from  the        shirk. 
sale  of  the  soil.    A  certificate  is  not  necessary,  therefore^  to 
give  validity  to  the  order. 

On  the  face  of  the  order,  I  am  of  opinion  that  there  is 
no  defect. 

Then  it  has  been  contended  that  facts  may  be  brought  Thin!  point. 
before  the  Court  by  afiidavit,  to  shew  that  the  magistrates 
had  no  jurisdiction  to  make  the  order;  and  upon  the  sup- 
position that  this  course  may  be  taken^ 

It  is  contended  that  the  magistrates  could  not  make  Seventh  point. 
the  order  to  stop  up  a  road  which  had  already  been  closed; 
for  that  by  the  act  of  parliament  they  are  required  to  view 
the  road,  in  order  to  see  whether  it  is  unnecessary,  and  that 
such  view  should  have  been  had  whilst  things  remained  as 
they  were  before  the  change  which  was  made  by  Mr. 
Adeane.  I  do  not  think  this  argument  just.  It  is  not 
necessary  that  there  should  still  be  a  road  over  which  tra- 
vellers may  pass :  it  is  sufficient  that  a  right  should  be  pos- 
sessed by  the  public  to  go  over  particular  land.  If  the  ma- 
gistrates find,  upon  view  had  at  the  time  of  making  the  order, 
that  the  road  is  useless,  from  whatever  cause  it  has  become 
useless,  that  is  sufficient.  Here,  the  road  had  become  use- 
less by  reason  of  its  having  been  stopped  up  by  this  gentle- 
man, and  a  new  one  set  out  by  him,  and  used  by  the  public. 
I  see  nothing  to  object,  on  this  ground,  to  the  magistrates' 
making  the  order. 

Then  it  is  said  that  Mr.  Adeane  was  himself  surveyor  of  Fifth  point. 
the  highways  of  the  parish,  and  that  the  order  required  him 
to  sell  to  himself.     I  do  not  mean  to  say  that  it  would  not 
have  been  better  to  have  had  the  order  made  in  some  year 
when  he  was  not  surveyor,  yet  there  is  nothing  in  the  act  to 


(fl)  55  Geo  3,  c.  C8.  (c)  55  Geo.  3,  c.  68,  s.2. 

(b)   13  Geo.  3,  c.  78. 
VOL.  V.  O  G 
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18S5.        prevent  the  surveyor  from  being  the  purchaser.     I  am  not 

!^^       prepared  to  say  that  \f  fraud  were  manifestly  made  out,  the 

V.  Court  would  not,  even  in  this  proceeding,  quash  the  order. 

Cambr!^oL   ^^^^  ^^  ^-  ^''^^^  Marlow{a),  it  appears  to  be  question- 

sBiRi.       able  whether  the  Court  may  not  interfere  in  some  cases  on 

the  ground  of  defects  shewn  by  affidavit.     But  there  is  not 

the  slightest  ground  for  imputing  any  thing  discreditable  to 

Mr.  Jdeane.      Upon  the  whole,  [  think  the  order  good 

upon  the  face  of  it,  and  also  upon  the  facts  disclosed. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  This 
order  is  on  55  Geo,  3,  c.  6B,  s.  2,  which  says  that  two  jus^ 
tices  may  stop  up  unnecessary  highways,  and  sell  and  dis^ 
pose  of  such  unnecessary  highways  by  such  ways  and  means, 
and  subject  to  such  exceptions  and  conditions,  in  all  re- 
spects, as  in  the  recited  act  is  mentioned  in  regard  to  high- 
ways to  be  widened  and  diverted,  **  except  that  the  money 
to  arise  from  such  sale,  when  by  the  said  act  it  would  be 
applicable  to  the  purchase  of  the  ground  and  soil  of  tbe 
new  highways  therein  mentioned,  shall  be  paid  to  tbe  sur- 
veyor, and  be  applied  to  the  general  repairs  of  the  highways 
Sec,  of  the  parish  &c.,  within  which  such  highway  so  stop- 
ped up  shall  be  situate." 
First  point.  The  order  in  question  is  dravin  up,  apparently,  from  two 

forms  in  the  schedule  to  13  Geo.  3,  c.  68, — Nos.  I6and  18. 
In  No.  l6.  the  form  is,'*  having  upon  view  found,"  as  in  the 
order  in  question.  It  is  objected  that  the  order  does  not 
shew  that  the  road  was  found  to  be  unnecessary  upon  the 
view  had  by  the  justices  together,  or  upon  a  view  had  by 
themselves  at  all.  In  s.  19  of  13  Gcro.  3,  c.  68,  the  words  are, 
"  when  it  shall  appear,  upon  the  view  of  any  two  or  more 
of  the  said  justices  of  the  peace.'*  No  doubt  this  means 
on  the  personal  view  of  two  or  more  justices  viewing  it 
together.  Then  what  does  the  legislature  say  shall  be  the 
form  in  which  such  view  shall  be  stated  in  the  order? 
''  Having  upon  view  found;*'  which  we  are  bound  to  believe 
(«)  2  Ensr,  244. 
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means  **  having  upon  our  own  joint  view  found/'  according        18S5. 
to  the  directions  of  the  section.  \^s/^ 

Then  it  is  objected,  that  the  words  '*  for  the  full  value  v. 

thereof,"  should  have  been  inserted  after  the  direction  to     J"»"ce«o^ 
sell  to  Mr.  Adeane,  if  he  was  willing.     In  the  clause  of        suiae. 
the  act  the  words  occur  only  at  the  end,  as  in  the  order,  Second  point, 
and  manifestly  apply  to  the  whole  of  that  which  precedes. 
But  in  the  schedule,  the  words  occur  twice  ;  and  it  is  argued 
that  the  form  in  the  schedule  should  be  closely  pursued. 
This,  however,  is  clear,  that  the  words  in  the  clause  and 
,  the  schedule  are  intended  to  be  ad  idem.     It  is  true  that 
by  the  69th  section  it  is  enacted,  that  the  forms  given  in  the 
schedule  shall  be  used ;    but  the  same  section   provides 
thai  no  advantage  shall  be  taken  of  a  defect  of  form. 

Then,  objections  arising  out  of  the  facts  in  the  affidavits  Third  point 
are  stated.  I  protest  against  its  being  understood  ai  laid 
down,  that  we  can,  on  any  occasion,  look  into  extrinsic 
matter  upon  affidavit,  upon  a  rule  for  a  certiorari  to  remove 
an  order  of  sessions  into  this  Court.  1  give  no  opinion 
upon  the  point.  The  general  rule  certainly  is,  that  where 
any  thing  is  brought  up  by  certiorari,  no  objection  can  be 
taken  which  does  not  arise  upon  the  face  of  it.  Here,  the 
objections  which  have  been  taken  might  have  been  brought 
before  the  quarter  sessions.  However,  supposing  there 
were  not  such  a  rule,  and  that  we  could  look  into  the  affi- 
davits, as  it  has  been  contended,  I  can  see  no  valid  objec- 
tions to  this  order. 

The  road  had  been  stopped  up  for  ten  years  without  Seventh  point, 
any  proper  authority,  and  this  it  is  said  merges,  if  I  may 
use  the  term,  the  power  of  the  justices  to  stop  up.  I  dare 
say,  that  when  the  magistrates  went  to  view  they  could  not 
see  the  actual  road  in  length  and  breadth,  but  they  may, 
at  all  events,  have  seen  the  line  and  direction.  The  magis- 
trates' saying  that  they  had  viewed,  is  sufficient.  If  the 
road  existed  in  point  of  law,  that  is  enough. 

But  then  it  is  said  that  this  was  in  fact  a  diversion.    I  see  Sixth  point, 
nothing  in   this  act  to  prevent  a  private  person,  through 

u  G  2 


1835. 
The  King 

V. 

Justices  of 
Cambridge- 
shire. 

Fifth  point. 
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whose  land  a  road  runs^  from  setting  out  another  road,  let- 
ting the  public  use  both  perhaps  for  a  while,  and  then  cal- 
ling upon  justices  to  stop  up  the  old  road  as  unnecessary. 
If  the  magistrates  stop  up  an  old  road,  when  they  ought 
not,  the  parties  aggrieved  may  appeal  to  the  sessions. 

As  to  Mr.  Adeane*8  being  the  surveyor,  that  is  clearly  no 
ground  of  objection  to  the  order.  There  is  nothing  to 
shew  that  all  was  not  done  fairly  and  honestly.  If  it  had 
been  shewn  to  be  otherwise,  that  would  have  been  matter  for 
the  sessions,  not  for  this  Court. 
Fourth  point.  It  was  also  objected,  that  nothing  is  said  in  the  order  as 
to  the  application  of  the  money  to  be  paid  for  the  sail  of 
the  highway.  In  the  Forms  Nos.  l6and  18,  nothing  is  said 
about  the  application  of  the  money,  but  a  form  of  a  certifi- 
cate to  be  written  underneath  the  order  is  given.  The  cer- 
tificate is  done  away  with  by  the  part  of  the  statute  {55 
Geo,  3,  c.  68,  s.  2,)  which  directs  that  the  money  to  be  paid 
for  the  soil  of  the  unnecessary  road,  shall  be  applied  to  the 
general  fund  for  the  repairs  of  the  highways  of  the  parish. 
I  feel  strongly,  that  the  Court  cannot  enter  into  the 
question,  whether  the  magistrates  have  done  rightly  in 
making  this  order ;  but  supposing  that  we  may  look  at  these 
affidavits,  I  see  no  ground  for  saying  that  the  magistrates 
have  acted  without  full  jurisdiction. 


Third  point. 


Third  and  se- 
venth points. 


First  point. 


Williams,  J. — The  most  important  question  is,  as  to 

how  far  we  can,  on  affidavit,  go  into  the  question  whether 

there  was  a  total  absence  of  jurisdiction ;  but  upon  this 

point  I  give  no  opinion.     Here,  it  is  noi  made  out  that  the 

magistrates  were  wholly  without  jurisdiction.     The  road 

may,  at  the  time  of  the  view,  have  been  converted  into 

arable  land,  but  still  it  remained  sufficiently  a  road  to  found 

a  jurisdiction  in  the  magistrates  to  stop  it  up.     The  case  of 

Welch  V.  Nash  (a),  which  was  relied  upon  by  Mr.  Starkie, 

unquestionably  leaves  it  open  to  parties  to  question  the 

jurisdiction  in  an  action,  but  it  goes  no  further. 

'     Objections  are  made  to  (his  order  as  arising  upon  the 

(a)  Anle,  446. 
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face  of  it ;  and  the  first  objection  is,  as  to  the  words  '*  hav-        i835. 

ing  upon  view  found/'     We  must  read  these  expressions  in      ^'^^>^^^ 
.  ..  „-  ,  .  1  The  Kino 

the  ordinary  way.     We  must  not  make  a  violent  construe-  ^^ 

tion  in  favour  of  it ;  nor  must  we  force  it  into  nonsense.     J"»*»c««  of 

Cambridge^ 

It  must  be  taken  to  mean  that  the  finding  was  upon  the        shirb. 
joint  view  of  the  justices  who  make  the  order. 

The  other  objection  is,  that  the  words  ^'  for  the  full  value  Second  point. 
thereof/'  are  not  repeated.  Upon  this,  I  agree  with  the 
rest  of  the  Court.  Independently  of  observations  upon  the 
act  itself,  the  rule  is^  that  we  must  give  a  fair  construction 
to  the  language  used,  and  accordingly  these  words  must  be 
referred  to  the  whole  of  the  previous  part  of  the  order. 

The  objection,  that  Mr.  Adeane  was  himself  surveyor.  Sixth  point. 
does  not  arise  upon  the  face  of  the  order. 

Coleridge,  J. — I  am  of  the  same  opinion.  Two 
classes  of  objections  have  been  taken,  namely,  objections 
arising  out  of  matters  not  on  the  face  of  the  order,  and 
objections  arising  upon  the  face  of  it.  The  former  objec- 
tions raise  by  far  the  most  important  question. 

I  always  understood  it  to  be  perfectly  clear,  that  upon  Third  point. 

an  application  of  this  sort  we  cannot  go  into  objections 

arising  upon  affidavit  only.     I  do  not  mean  to  say,  that  in 

no  case  will  this  Court,  when  any  thing  is  brought  up  by 

certiorari,  inquire  into  its  validity  upou  aflidavits,  for  in 

some  cases  this  Court  is  in  the  nature  of  a  court  of  appeal;  . 

and  then  we  must  see  the  merits  upon  affidavits.      This 

Court  checks  other  Courts  from  transgressing  beyond  the 

bounds  of  their  jurisdiction  ;  and  we  should  be  careful  that 

we  keep  within  the  limits  of  our  jurisdiction.  '  When  the 

Court  below  has  a  conclusive  jurisdiction,  we  ought  not  to 

inquire  whether  it  has  decided  rightly. 

This  order  might  have  been  open  to  three  sorts  of  ob-  Three  distinct 

«.  .        •   1      1  ,  •     .1  roodesofques- 

jections.      rirst,  it  might  have  been  inconveniently  or  un-  tioning  the  va- 

iustly  made:  and  thus  would  form  the  subject  of  an  appeal  **^"y  of  order, 
'^  ,  .        .  ''  .        according  to 

to  the  sessions.     Secondly,  it  might  have  been  made  with-  the  class  to 

out  iurisdiction;  and  then  the  order  would  be  null  and  void,  .     ?     ^ 
J  '  .  '  jection  oe- 

longs. 
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1835.  to  which  declaration  the  party  defendant  may  demur  or 
plead  such  matters  by  way  of  traverse  or  otherwise,  as  may 
be  proper  to  shew  that  the  writ  ought  not  to  issue,  and 
conclude  by  praying  that  such  writ  may  not  issue."  The 
intention  of  the  statute  was  only  to  abbreviate  the  pleadings, 
and  not  to  alter  the  nature  of  the  action.  3  8c  4  IF!.  4,  c.  3%, 
which  authorizes  the  judges  to  make  rules  as  to  pleading,  does 
not  apply  to  pleadings  in  prohibition.  But  assuming  that 
it  did,  the  power  given  to  them  by  that  statute,  has  not 
been  exercised  by  them  so  as  to  extend  the  rules  of  H.T. 
4  fV.  4,  to  proceedings  in  this  description  of  action. 

Humfrey,  control,  was  stopped  by  the  Court. 

Patteson,  J.,  (a). — The  Court  entertain  no  doubt  upon 
this  question.  It  is  quite  clear  that  formerly  several  pleas 
could  not  be  pleaded  in  an  action  of  prohibition,  because 
the  king  was  a  party  to  the  suit,  and  was  not  bound  by  the 
statute  of  Anne,  as  he  was  not  named  in  it.  Since  the 
statute  of  1  ^.  4,  c.  21,  the  king  is  no  longer  a  party  to  the 
suit,  and  the  reason  for  the  former  practice  is  therefore 
altogether  taken  away. 

Williams,  J.  concurred. 

Coleridge,  J. — The  action  of  prohibition  was  founded 
upon  a  supposed  contempt  in  disobeying  the  writ  of  prohi- 
bition : — But  the  writ  was  in  fact  never  delivered.  It  was  a 
mere  matter  of  form  that  the  king  was  a  party,  and  was  a  mere 
fiction  of  law  to  give  the  party  suing  a  right  to  damages. 
But  that  fiction  is  now  done  away  with  by  1  TF.  4,  c.  21. 

Rule  absolute,  with  leave  to  amend  on  pay* 
ment  of  the  costs  of  the  demurrer  only. 

(a)  Lord  Denman,  C.  J.  was  absent  from  severe  iodispositioo. 
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The  King  v.  The  Inhabitants  of  Willovghby,  in  the 
County  of  Warwick. 

Upon  appeal  against  an  order  of  two  justices  of  North-  where  a  party 

amptonshire,  for  the  removal  of  Wm.  Roddis.  his  wife  and  ^^^?  *5^  ®®" 
,  .  cupies  for  a 

four  children,  from  the  parish  of  Byfield,  Northampton- year, a  tene- 

shire,  to    the    parish   of  Willoughby,   Warwickshire,   the  ^tThe  pearly 

Northamptonshire  quarter  sessions,  held  10th  April,  1834,  rent  of  10/., 

confirmed  the  order,  subject  to  the  opinion  of  this  Court  payment  of 

upon  the  following  case :  ^^^  full  rent,  is 

The  pauper  rented  a  house  in  the  parish  of  Willoughby,  by  an  oider,  ' 

from  Michaelmas,  1852,  to  Michaelmas,  1833,  of  a  Mr.  ^^'^^^j^"**' 

Judd^  at  the  yearly  rent  of  17/.     He  occupied  the  house  against,  oris 

under  this  hiring  for  the  whole  year,  and  in  the  month  of  apTCaT  he  °° 

July  paid  a  half-year's  rent,  8/.  IO5.     He  continued  to  oc-  xnay»  by  a  sab- 

cupy  this  house  until  the  6th  of  December,  1833,  without  mentof^e 

paying  any  more  rent.     On  that  day  he  was  removed  with  remainder  of 

...  the  rent,  ac- 

his  family  from  Willoughby  to  Byfield,  by  an  order  of  re-  quireasettle- 

moval, — he  having  become  chargeable  to  the  parish  of  Wil-  ™®"'  ^^n'  4 

loughby.     Against  which^  order,  the  parish  of  Byfield  ap-c.57,  and 

pealed  to  the  quarter  sessions  for  the  county  of  Warwick,      j^^  |-^^*    ' 

The  appeal  was  tried  on  the  1st  of  January  1834,  and  the  daj^sVesidence 

order  confirmed  on  the  merits.     On  the  7th  December,  t^^g  head  of 

1833,  the  pauper's  family  returned  to  their  house  at  Wil-  settlement, 
111  II  11  1-14.  ,  must  be  within 

loughby,  and  on  the  next  day  the  pauper  himself  returned  the  year  of  oc- 

and  remained  there  in  the  same  house  until  the  27th  of  pupation ;  but 

at  what  penod 
the  following  January.     On  the  11th  December,  1833,  the  of  the  year  it 

pauper  borrowed  the  sum  of  8/.  10*.  and  paid  his  landlord  iromaferiaV* 
his  second  half-year's  rent,  due  at  the  preceding  Michael- 
mas. On  the  27th  of  January,  the  pauper  left  Willoughby 
with  his  family,  and  went  to  Byfield,  where  he  remained 
until  the  17th  of  the  following  March,  when  he  was  re- 
moved, by  an  order  of  two  magistrates,  back  to  Willoughby; 
and  against  that  order  the  parish  of  Willoughby  appealed. 
The  question  for  the  opinion  of  the  Court  is,  whether  or 
not  the  pauper  gained  a  settlement  in  the  parish  of  Wil- 
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18S5.        lougbby  subsequent  to  the  order  of  removal  of  the  6th 

"^^^^^"^      December,  1833. 
The  King 

V. 

Inhabirants  of      Humfreu  and  Wildman,  in  support  of  the  order  of  ses- 
WiLLouoBBY.     ,  ^    ^  y  rr 

sions.     At  the  time  when  the  removal  of  the  pauper  from 

Willoughby  to  Bjfield  took  place,  he  undoubtedly  was  nut 

settled  in  Willoughby,  inasmuch  as  he  had  not  at  that  time 

paid  rent  to  the  amount  of  10/.    That  order  was  therefore 

properly  confirmed  upon  appeal.     But  by  payment  of  the 

remainder  of  the  rent  since  the  removal,  and  thus  satisfying 

the  only  remaining  requisition  of  the  acts,  the  pauper  has 

acquired  a  settlement  in  Willoughby,  subsequent,  in  point 

of  date,  to  the  order  of  removal.     In  Rex  v.  FillongUy  id) 

it  was  held,  that  where  a  person  renting  and  residing  in  a 

tenement  of  10/.  a  year  in  A.,  was  removed  to  B.  by  an 

order  of  justices,  and  immediately  returned  to  the  same 

tenement  witliout  making  any  new  contract,  and  resided 

there  more  than  forty  days,  he  thereby  gained  a  settlement, 

though   the  order  of   removal   was   unappealed   against. 

That  case  depended  upon  13  &  14  Car.%  c.  12,  and  in 

principle  much  resembles  the  present  case.     Rex  v.  liar-' 

ham{b)  is  almost  exactly  this  case.    There,  a  pauper  on 

6th  April,  1823,  hired  a  house  for  a  year,  at  the  rent  of  12/. 

per  annum,  in  the  parish  of  A:     In  January,   1824,  he 

became  chargeable  to  that  parish,  and  was,  by  an  order  of 

justices,  removed  to  the  parish  of  B :    There  was  no  appeal 

against  the  order  of  removal :    The  pauper  returned  on  the 

same  day  to  his  house  in  the  parish  of  A.,  and  continued  to 

occupy  it  until  the  expiration  of  the  year  for  which  be  bad 

hired  it,  and  paid  the  rent  for  the  year.     It  was  contended 

that  the  effect  of  the  order  of  removal  was  to  prevent  the 

gaining  of  any  settlement,  unless  all  that  the  act  (59  Geo.  3) 

requires  had  been  complied  with  after  that  order  was  made* 

But  the  Court  held  that  the  pauper  had  acquired  a  settle* 

ment  in  A.     Rex  v.  Afnpthill{c)  will  probably  be  cited 

(a)  2  T.  R.  709.  (c)  4  Dowl.  &  R^  |.  447 ;  2  Bam. 

(h)  8  Barn.  &  Cressw.  99.  &  Cressw.  847. 
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contrdy  but  that  case,  so  far  from  being  against  the  settle^  1835. 
ment  in  Willoughby^  is  strongly  in  favour  of  it.  There,  a 
pauper  legally  settled  in  A.,  took  a  house  in  St.  B.  at  the 
yearly  rent  of  10/. :  After  residing  in  it  a  year,  but  before  Inhabitants  of 
he  had  paid  any  rent,  he  became  chargeable,  and  was 
removed  by  an  order  of  justices  to  A :  In  a  few  days  he 
returned,  sold  his  goods,  and  paid  the  rent.  An  appeal 
against  the  order  having  been  entered,  it  was  contended 
that  the  pauper  had,  at  the  time  of  the  removal,  an  inchoate 
settlement  in  St.  B.,  and  that  by  payment  of  the  rent  afters 
wards,  the  settlement  had  become  complete,  and  that  there- 
fore the  order  should  be  quashed.  But  this  Court  held,  that 
as  the  pauper  had  not  gained  a  settlement  at  the  time  of 
the  removal,  the  order  was  good  and  could  not  be  quashed. 
This  shews  that  when  all  the  requisites  of  the  act,  except 
the  payment  of  the  rent,  are  complied  with  before  an  order 
of  removal,  and  afterwards  the  rent  is  paid,  such  payment 
does  not  relate  back  to  the  time  when  the  compliance  with 
the  other  requisites  became  complete.  If  the  payment  in 
this  case  had  so  related  back,  then  undoubtedly  the  confirm- 
ed order  would  have  been  conclusive.  But  as  the  payment 
does  not  relate  back,  the  settlement,  which  was  inchoate  on 
.6th  December,  must  have  become  perfect  from  the  date  of 
such  payment,  unless  it  be  considered  that  the  rent  must 
be  paid  within  the  year  of  the  occupation.  The  statutes 
of  6  Geo.  4,  c.  57,  and  1  Will.  4,  c.  18,  upon  which  the  set- 
tlement in  this  case  depends,  together  make  it  necessary 
that  the  rent  shall  be  paid  by  the  party  hiring  and  occupy- 
ing the  tenement,  but  it  is  not  said  that  it  must  be  paid 
within  the  year,  or  within  any  given  time  afterwards.  If 
the  payment  of  the  rent  at  a  period  subsequent  to  the  com- 
pletion of  the  year  of  occupation,  perfects  a  settlement  in 
all  other  respects  complete,  Rex  v.  Amplhill  shews  conclu- 
sively that  a  settlement  was  in  this  case  gained  subsequenily 
to  the  order  of  removal  of  6th  December,  183S.  JRex  v. 
Ketnlworth  (a)  will  be  relied  on  contrsk,  but  that  was  a  case 

(o)  S  T.  R.  598. 
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1835.        of  hiriDg  and  service,  and  Lord  Kenyan^  C.  J.,  in  the  sub- 
r^\^      sequent  case  of  JRex  v.  FillongUy^  satisfactorily  distinguishes 
V.  it  from  the  case  of  renting  8cc.  a  tenement. 

W^iLLoucHBY^  ^^  *^  should  be  considered  to  be  necessary  that  a  resi- 
dence for  forty  days  in  the  parish  of  Willoughby,  subsequent 
to  the  order  of  removal,  should  be  shewn,  then  it  is  sub- 
mitted that  forty  days  of  the  subsequent  residence  may  be 
connected  with  the  previous  occupation.  Upon  this  point. 
Rex  V.  Orfnesby{b\  and  Rex  v.  Ckild'Okeford{a),  were 
cited. 

fVaddington  and  Miller,  contrd.  The  residence  must  be 
during  the  year  of  the  occupation.  Under  13  &  14  Cur.^^ 
a  settlement  was  gained  by  forty  days'  residence  in  a  parish 
with  an  interest,  as  tenant  or  otherwise,  in  a  tenement 
within  the  parish.  To  this,  which  is  still,  however,  the 
foundation  of  the  settlement,  the  requisitions  of  59  Geo.  3, 
6  Geo,  4,  and  1  Will.  4,  are  added.  According  to  the  argu- 
ment which  has  been  offered  contr^  upon  this  point,  if  a 
man  occupied  a  tenement  within  the  parish  for  a  year,  and 
performed  all  the  other  requisites,  except  a  residence  of 
forty  days,  he  might  then  leave  the  parish,  and  upon  return- 
ing at  any  subsequent  period,  and  residing  for  forty  days, 
would  gain  a  settlement.  [^iV/tafiis,  J.  The  residence 
must  clearly  be  within  the  year  of  occupation.] 

Where  an  order  for  the  removal  of  a  pauper  is  confirmed, 
the  pauper  is  conclusively  settled  in  the  parish  to  which  he 
is  removed,  unless  every  act  necessary  to  acquire  a  settle- 
ment is  done  in  another  parish  subsequently  to  such  order. 
In  Rex  V.  Kenilworth  (c)  it  was  held,  that  after  an  order  of 
removal  not  appealed  from,  a  new  settlement  can  only  be 
gained  by  some  act  or  cause  altogether  subsequent  to  the 
order  of  removal.  Rex  v.  Fillongley  {d)  was  decided  at 
the  time  when  all  that  was  required  in  order  to  gain'a  set* 

(fl)  Ante,  1.  p.  27;  4  Barn.  &  (c)  8  T.  R.  598. 

Add.  214.  (rf)  2T.  11.  T09. 

(6)  3  Barn.  &  Adol.  809. 
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tienienty  was  a  residence  of  forty  days,  connected  with  some         1835. 

interest  in  a  tenement.     There  was  good  reason  therefore     ^,     „ 

^  The  King 

for  holding  that  the  forty  days'  residence  after  the  removal,  v. 

in  that  case,  was  sufficient.  It  is  true  that  the  residence  ^^*1lwuohby^ 
was  connected  with  an  interest,  originating  in  a  contract 
entered  into  antecedently  to  the  removal ;  but  whether  the 
interest  took  its  origin  from  a  contract  antecedent  to  the  re- 
moval, or  subsequent  to  it,  was  immaterial,  provided  that 
there  was  an  interest  existing  subsequently  to  the  order, 
and  a  residence  of  forty  days  coupled  with  such  interest. 
In  Rex  V.  Barham  (a)  also,  there  was  a  residence  for  forty 
days  subsequently  to  the  order,  and  upon  this  fact  the 
decision  of  the  Court  appears  to  be  mainly  founded. 
[Pa//eson,  J.  Lord  Tenterden  said  that  there  was  forty  days' 
residence  both  before  and  after  the  removal,  and  all  that 
the  act  required  in  other  respects  had  been  complied  with. 
The  residence  after  the  removal  was  immaterial.  It  was  the 
holding  after  the  removal  that  made  the  settlement  subse- 
quent to  the  removal.  It  is  quite  clear  that  a  residence  for 
forty  days  at  any  time  of  the  year  is  sufficient,  provided 
there  be  an  occupation  for  a  year.  In  Rex  v.  Kemlworth^ 
Mr.  Justice  Buller  expressly  put  his  decision  on  the  ground 
that  the  order  of  removal  unappealed  against  was  a  disso- 
lution of  the  contract  of  hiring  and  service.  In  Rex  v. 
Tillongley  it  was  held,  that  the  order  (though  not  appealed 
against)  did  not  dissolve  the  contract  for  renting  a  tenement. 1 
Rex  v.  Fillongiey  was  decided  expressly  on  the  ground  that 
there  had  been,  subsequently  to  the  order,  a  residence  for 
forty  days,  coupled  with  an  interest  in  a  tenement;  which 
was  all  that  was  then  requisite.  [Coleridge,  J.  Suppose  a 
sufficient  occupation  for  a  whole  year,  and  a  residence  of 
forty  days  during  that  year,  and  that  the  rent  were  not  paid 
until  the  366th  day,  would  not  a  settlement  be  gained  ? 
Surely  the  rent  need  not  be  paid  within  the  year.]  It  need 
not;  and  if  it  be  paid  before  an  order  of  removal  is  made, 
a  settlement  will  be  gained.    lPaiteson,J.  Then  the  ques- 

(a)  Ante,  468. 
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1855.        tioD  19,  M^hat  would  be  the  date  of  that  settlemeot  r]     If  an 

J)^^^^      order  of  removal  intervenes,  the  payment  of  the  rent  cannot 
The  Kino      ,  J.,,  .       *^  ^  .„ 

V.  be  connected  with  the  previous  occupation  &c.»  so  as  in 

FiUonglej/t  it  is  submitted,  clearly  shew  that  a  <H>inplete  set- 
tlement  must  he  gained  after  the  order  of  removal.  In  Rex 
V.  Kenilworth,  BuUer,  J.  uses  these  strong  words,  *'  Now 
in  this  case,  the  pauper  returned  after  the  order  of  removal, 
to  the  parish  of  Birmingham,  where  he  served  a  month; 
but  that  could  not  give  him  a  settlement  there;  for  the  act 
subsequent  to  the  order  of  removal,  by  which  he  was  to 
gain  a  settlement,  should  be  complete  in  itsetf.'*  The  main 
and  substantial  ground  of  gaining  a  settlement  being  the 
residence  for  forty  days,  it  may  perhaps  be  conceded  that 
if  there  be  a  residence  for  forty  days  subsequent  to  the 
order,  during  the  continuance  of  a  year's  occupation,  com- 
menced  before  the  order,  a  settlement  subsequent  to  the 
order  is  acquired.  Upon  that  ground.  Rex  v.  Barham  ap* 
pears  to  have  been  decided ;  as  Lord  TeiUerden^  C.  J.  in 
that  case,  after  stating  the  effect  of  59  Geo.  3,  c.  50,  says, 
"  It  should  seem,  therefore,  that  if  a  pauper  resides  for  forty 
days  upon  a  tenement,  and  the  other  requisites  of  the  act 
have  been  complied  with,  he  gains  a  settlement.  Now  in 
this  case  the  pauper  resided  in  the  house  more  than  forty 
days,  both  before  and  after  the  removal,  and  all  that  the  act 
requires  in  other  respects  was  complied  with."  The  prin^ 
ciple  does  not  apply  to  all  the  other  ingredients  of  a  settle- 
ment, which  have  been  added  by  way  of  restriction. 

Patteson,  J.(a) — This  case  depends  upon  the  con- 
struction which  we  are  to  put  on  the  statute,  which  requires 
that  in  order  to  gain  a  settlement  by  residence  and  renting 
and  occupation  of  a  tenement,  the  rent  shall  be  paid  for  the 
same*  There  has  not  been  any  case  in  which  the  Court 
has  decided  that  the  rent  must  be  paid  within  the  year  of 

(a)  Lord  Deninan^  C.  J.  was  absent  on  account  of  severe  indisposi- 
tion. 
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occupation,  or  withia  a  limited  time  after  the  eipiration  of        1835. 
it.     It  is  said  that  it  is  not  the  occupation  for  a  year,  nor     ^^  ^^^^ 
the  payment  of  rent  for  a  year,  but  the  residence  for  forty  v. 

days,  that  is  the  substantial  ground  of  the  settlement.    That  Willouohby. 
I  do  not  deny  :  I  admit  that  it  is  so :  but  still  the  question 
is, — what  is  the  date  that  is  to  be  given  to  the  settlement 
when  acquired  ?     The  time  of  the  forty  days'  residence, 
whether  at  the  beginning  or  the  end  of  the  year,  is  immate*- 
rial.     In  this  case  there  was  an  occupation  for  a  year,  resi- 
dence for  forty  days,  (which  residence  may  be  in  any  part 
of  the  year  of  occupation,)  and  half  a  year's  rent  paid. 
Under  these  circumstances,  an  order  of  removal  was  made; 
and  there  can  be  no  doubt  but  that  at  that  time  no  settle- 
ment was  gained.     The  order  was  appealed  against,  and 
pending  the  appeal  the  party  returned  to  Willoughby,  and 
paid  the  remainder  of  the  rent,  so  as  to  complete  the  condt* 
tions  of  the  act  of  parliament.     It  is  quite  dear  that  this 
having  been  done,  so  as  to  fill  up  all  the  requisites,  the 
party  gained  a  settlement,  unless  it  is  affected  by  the  order 
of  removal  which  intervened.     The  order  has  been  treated 
in  the  argument  as  if  it  had  the  effect  of  putting  an  end  to 
every  inchoate  settlement.     I  do  not  find  any  authority  for 
so  treating  it.     Rex  v.  Ketdlworih  (a)  is  relied  on,  but  does 
not  support  the  position  for  which  it  is  cited.     That  was  a 
case  of  hiring  and  service :  the  servant  was  removed  under 
an  order^  which  was  not  appealed  against ;  and  he  returned 
to  his  master's  service  at  Birmingham.     If  there  had  been 
an  appeal  against  that  order,  it  is  not  doubtful  but  that  the 
party  would  have  had  a  right  to  return  to  his  master,  and 
might  have  completed  his  service ;  and  if  he  had  done  so, 
he  would  have  acquired  a  settlement  in  Birmingham.     So 
Mr.  Justice  Buller  appears  to  have  considered ;  for  he  says, 
**  The  question  here  is,  whether  the  pauper  gained  any  set- 
tlement in  Birmingham  subsequent  to  the  order  of  removal? 
Now,  in  tbia  case  he  did  no  act  by  which  he  could  gain  a 
settlement  in  Birmingham  after  the  order  of  removal.   What 

{a)  a  T.  R.  598,  ante,  460. 
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1895.         /  rely  on  is  this,  that  after  the  order  of  removal,  unappealed 
-..    ^"^      from,  the  pauper  could  not  legally  return  to  the  parish  from 
V.  whence  he  had  been  removed."     From  this  it  follows,  that, 

WiLLouQHBY.  ^°  ****  opinioH,  if  the  order  had  been  appealed  from,  the 
pauper  might  have  returned,  and  would  have  gained  a  set- 
tlement subsequent  to  the  order.  The  learned  judge  then 
says,  that  it  would  have  been  a  crime  in  the  pauper  to  have 
returned,  and  that  the  order  of  removal  therefore  put  an  end 
to  the  contract  of  service.  Whether  he  was  right  or  wrong 
in  this  reasoning,  is  not  now  to  be  determined ;  but  it  shews 
how  far  his  remaining  words,  which  are  the  words  relied  on, 
are  properly  applicable  to  this  case.  The  words  are,  *'  Now 
in  this  case  the  pauper  returned  after  the  order  of  removal, 
to  the  parish  of  Birmingham,  where  he  served  a  month; 
but  that  could  not  gain  him  a  settlement  there ;  for  the  act 
subsequent  to  the  order  of  removal,  by  which  he  was  to 
gain  a  settlement,  should  be  complete  in  itself,*^  It  is  sought 
to  be  inferred  from  this,  that  all  that  is  done  towards  gaining 
a  settlement  before  the  order  of  removal,  must  in  every  case 
be  put  out  of  consideration.  These  words,  taken  by  them- 
selves, might  seem  to  warrant  such  an  inference ;  but  they 
must  of  course  be  construed  secundum  subjectam  materiam^ 
find  being  so  construed,  the  inference  is  altogether  shut  out. 
The  decision  in  Rex  v.  Kenilworth  appears  to  me  to  rest 
on  no  legal  principle.  Can  it  possibly  be  said  that  if  a 
man  is  serving  or  renting  a  tenement,  and  the  parish  officers 
choose  to  get  him  removed,  the  contract  is  thereby  put  an 
end  to  ?  I  see  no  reason  for  so  saying.  It  is  true  that  the 
order  of  removal  is  conclusive,  that  at  the  time  of  making 
the  order  the  pauper  had  no  settlement  in  Willoughby;  but 
the  whole  question  comes  to  this, — whether,  when  a  man 
has  done  all  that  is  required  except  one  thbg, — the  payment 
of  the  rent, — and  such  payment  is  made  after  an  interval,  the 
settlement  is  to  take  effect  from  the  time  of  completing  the 
main  requisites,  or  from  the  final  completion  by  payment  of 
the  rent.  We  have  the  authority  of  Rex  v.  Ampthill  for 
saying,  that  the  payment  has  no  reference  back ;  and  there- 


The  KijiG 
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fore,  if  the  settlement  is  not  to  be  dated  from  the  time  when         1835. 
the  last  requisite  is  complied  with,  there  never  can  be  a  set- 
tlement gained  in  such  case.     The  argument  of  Mr.  f'Vad'     *     v. 
dington  would  indeed  go  this  length.     That,  however,  can-  In»^a^it«"^*  «<" 
not  be  right.     The  pauper  did  in  this  case,  in  my  opinion, 
gain  a  settlement  in  Willoughby  subsequent,  in  point  of 
date,  to  the  order;  and  therefore  the  order  of  sessions  must 
be  confirmed. 

Williams,  J. — I  am  of  the  »same  opinion.  There  is 
no  case  to  shew  that  the  payment  of  the  rent  must  be  within 
the  year  of  the  occupation;  and  there  is  nothing  in  the 
nature  of  an  order  of  removal  to  make  a  payment  of  the 
rent,  after  the  order,  have  a  different  effect  from  a  payment 
where  no  such  order  has  been  made.  The  words  of  Mr. 
Justice  Buller  have  been  relied  on ;  but  those  words,  when 
taken  in  connection  with  the  doctrine  which  he  had  just  laid 
down,  and  with  which  (whether  the  doctrine  be  right  or 
wrong)  they  are  consistent,  are  no  authority  for  the  position 
IP  support  of  which  they  have  been  cited. 

Coleridge,  J. — It  was  conceded  in  the  argument,  that 
all  the  facts  of  this  case  might  have  existed,  with  the  excep- 
tion of  the  order  of  removal,  and  that  a  settlement  would 
in  such  case  have  been  gained.  The  whole  question  there- 
fore turns  upon  the  effect  of  the  order.  Mr.  Waddington 
argues,  that  where  an  order  of  removal  has  been  made,  every 
thing  necessary  to  the  gaining  a  settlement  must  be  com- 
menced anew  after  the  order ;  and  for  this  position  he  cites 
Rex  V.  Kenilworth.  Now  the  decision  in  that  case,  when 
examined,  will  be  found  to  be  no  authority  at  all  here,  as  it 
arose  upon  a  different  state  of  things,  and  proceeded  on  a 
supposition  that  the  order  of  removal  dissolved  the  contract, 
which,  after  Rex  v.  Fillofigley,  certaiuly  cannot  be  said  to 
be  the  case  here.  The  dictum  of  Mr.  Justice  Buller  must 
be  considered  with  reference  to  the  subject-matter.  The 
question  then  is,  what  is  the  effect  of  the  order  of  removal  ? 

VOL.  ▼•  H  H 
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1835.        It  merely  determines  the  conclusion  of  law  upon  tbe  Cicts 
existing  at  tbe  time  when  it  was  made.     If,  at  the  time  of 
making  the  order,  nine  only  out  of  ten  requisites  had  been 
Inhabitants  of  complied  with,  then  the  order  is  conclusive,  that  a  settle- 

WlLLOUCHBT.  ''  .        ,    .         .  ^  .... 

roent  was  not  gamed  by  the  performance  of  the  nroe  requ^ 
sites ;  but  there  is  no  authority  whatever  for  saying  thal^ 
upon  the  tenth  requisite  being  added,  the  order  is  to  have 
the  effect  of  preventing  a  settlement  from  being  gained. 

•  Order  of  Sessions  coDfinaed. 


PooLEY  V.  Goodwin. 

In  an  action     ASSUMPSIT  for  money  had  and  received,  and  on  an  ac- 

brought  hyA.  .  . 

against  B.,  the  count  stated.  Plea :  non  assumpsit.  At  the  trial  before  Lord 

morion "illSder  -^^^^g^^'f  C.  B.  at  the  last  Liverpool  assizes,  a  verdict  was 
the  Inter-  entered  for  the  plaintiff  for  150/.  upon  the  following  facts: 
made^by  B.',  The  defendant  was  employed  by  the  commissioners  for 
direct  that  an  paving  and  lighting  Manchester,  to  superintend  the  build- 
money  had  ing  of  a  town-hall  &C.9  and  was  to  receive  7i  per  cent«  upon 
T^nb^^^^^  the  money  expended,  for  his  commission.     Up  to  1829  he 

brought  by  C. 

against  A.^  to  try  the  right  to  certain  money.  Held,  first,  that  in  an  action  brought  in 
pursuance  of  such  order,  a  special  agreement  might  be  given  in  e\idenGe,  which,  m  or- 
dinary cases  would  he  admissible  omy  under  a  special  count. 

2.  That  in  such  action,  the  copy  of  an  affidavit  sworn  by  A.  in  the  action  against  B., 
but  not  filed  or  used,  in  which  an  agreement  was  set  out  b;^  A,,  and  which  copy  his 
attorney  had  admitted  to  be  correct,  might  be  given  in  evidence  by  C.  as  secoudaiy 
evidence  of  such  agreement,  which  was  lost. 

3.  That  in  the  absence  of  evidence  to  the  contrary,  the  agreement  so  set  out  must 
be  taken  to  have  been  duly  stamped. 

4.  A,f  an  architect  employed  to  superintend  the  erection  of  certain  buildings  qpon 
commission,  by  deed,  assigns  to  D.,  a  creditor,  all  the  commission  to  which  he  tnen 
was  or  might  thereafter  be  entitled  in  respect  of  such  superintendence,  upon  trust  to 
pay  C.  a  certain  debt  due  from  A.,  and  to  retain  the  residue  towards  satisfaction  of  a 
certain  debt  due  from  A,  to  D. ;  and  in  which  deed  are  contained  a  power  of  attorney 
to  receive  the  commission,  and  covenants  that  A.  would  pay  the  debt  doe  to  P.; 
would  not  receive  the  commission,  or  revoke  the  power  thereby  given,  or  do  any  act 
by  which  D,  might  be  hindered  in  receiving  payment;  that  he  had  a  right  to  assign ; 
had  not  encumbered,  and  for  further  assurance.  Held,  that  this  deed  was  not  a  mort- 
gage, but  an  absolute  conveyance  of  the  commission  money;  and  that  a  conveyance 
stamp,  calculated  upon  the  amount  of  commission  eventually  received,  was  suffiaenc. 
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was  regularly  paid  his  per  centage.     In  1829i  being  in-        1835. 
debted  to  the  plaintiff  in  150/.,  he  wrote  and  delivered  to  Mr.      ZT^'''^ 

.      .  .  POOLET 

Thorpe,  the  comptroller  of  the  commissioners^  the  following  v. 

letter : — **  I  hereby  authorize  you  to  pay  to  John  Poolej/,  ^oodwik. 
Esq.,  sen.,  J 50/.  from  my  commission  as  architect  to  the 
Town-hall  of  Manchester,  out  of  the  first  monies  ordered  to 
be  paid  to  me*  His  receipt  shall  be  a  sufficient  discharge 
for  the  same,  this  being  the  balance  of  an  account  between 
MuPooky  and  myself,  as  settled  this  22d  day  of  September, 
1889-'' 

Under  this  letter  Mr.  Thorpe  wrote  and  signed  the  fol- 
lowing memorandum  (a) : — ^^  In  compliance  with  the  fore* 
going  order,  I  do  hereby  engage  to  see  that  the  first  150/. 
ordered  to  be  paid  to  Mr.  Goodwin^  on  account  of  the  com- 
mission for  the  town-hall,  shall  be  paid  to  Mr.  PooleyJ* 

The  plaintiff,  on  the  same  day,  added  the  memoran* 
dum  following :  —  '*  I,  the  undersigned,  do  hereby  en- 
gage to  give  Mr.  Goodwin  a  receipt  in  full  of  all  debts  and 
charges  against  him,  on  being  paid  the  150/.  above  directed 
by  him  to  be  paid  out  of  his  commission." 

At  the  time  of  this  transaction  nothing  was  due  to  the 
defendant  from  the  commissioners. 

15th  July,  1830.  The  defendant  executed  a  deed  of  as- 
signment to  Barber  and  Marshall,  bankers  ;  whereby,  after 
reciting  that  he  was  indebted  to  the  plaintiff  in  150/.,  and 
that  be  was  also  indebted  to  Barber  and  Marshall  in 
997/.  Bs.  lid.,  for  money  advanced  and  lent  to  him,  and 
paid  for  his  use,  with  interest  thereon ;  and  that  he  was 
employed  by  the  commissioners  as  architect  for  building  a 
new  town-hall  &c.  in  Manchester;  and  that  being  unable 

(a)  As  to  the  effect  of  sach  a  me-  Bla.  lOTS ;  Stevens  ▼.  HUl,  5-  Esp^ 

morandum,  as  binding  the  writer  N.P.C.,  847;  Ardemv.  Moameyj 

to  make  such  an  appropriation  out  ibid,  254;  Teatesv,  Groves,  1  Ves. 

of  the  fine  monejs  which  9hoDld  jan.  280;  Clark  ▼•  Adair,  4  T.  R. 

afterwafda    come  to    his  hands,  343,  cited ;  Langtton  r.  Carney,  4 

see  U.21  H.  6,  Fitz.  Abr.Dette,  Campb.   17G;    Morris  y.  Stacey, 

pi.  43;  H.  37  H.  6,  fo.  15 ;  F.N.B.  Holt,N.P.C.,  153;  Priddy  y. Rose, 

121  F. ;    Maber  v.  Massias,  2  W.  3  Men?.  86, 102. 
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to  pay  the  said  debts,  be  bad  agreed  to  assigu  to  Barber  and 
Marshall  all  and  every  tbe  sum  and  sums  of  money \phich 
was  or  were  then,  or  sbould  thereafter  become  due  to  him 
for  bis  commission  and  expenses  as  such  architect — the  de- 
fendant  assigned  to  Barber  and  Marshall  all  and  every  the 
sum  and  sums  of  money  which  then' was  and  were^  or 
should  at  any  time  thereafter  become  due  to  bim  from  the 
said  commissioners/ for  or  on  account  of  bis  commission, 
upon  trust,  to  pay  the  costs  and  the  160/.  due  to  the  plain- 
tiff, and  to  retain  the  residue  towards  the  payment  of  the 
997/*  85,  lid.  and  interest.  The  deed  contained  a  power 
of  attorney  to  B,  and  M.,  to  receive  the  commission,  and 
covenants  by  the  defendant — that  be  would  pay  tbe  sum  of 
997/*  Ss.  lid., — that  be  would  not  receive  tbe  money  or 
revoke  the  power,  or  do  any  act  whereby  B.  and  Jf.  might 
be  hindered  in  recovering  payment, — that  be  bad  right  to 
assign — that  be  bad  not  incumbered — and  for  further  assur- 
ances.     This  deed  was  stamped  with  a  stamp  of  5L 

A  copy  of  the  deed  was  served  on  the  comptroller. 

At  the  date  of  this  deed,  about  SO/,  was  due  from  the 
commissioners  to  the  defendant. 

The  defendant  being  greatly  embarrassed,  took  tbe  benefit 
of  the  Insolvent  Debtors'  Act,  and  on  the  2dth  February, 
1832,  obtained  his  discharge.  At  this  time  about  70/.  was 
due  to  bim  from  the  commissioners. 

Subsequently  tbe  commissioners  engaged  the  defendant 
in  the  completion  of  the  building,  and  in  1834  bis  commis- 
sion amounted  to  upwards  of  2501,;  but  Mr.  fVroe,  who 
had  succeeded  Mr.  Thorpe  as  comptroller  of  the  commis- 
sioners, refused  to  pay  the  money  to  the  defendant,  it  being 
claimed  by  the  assignee  under  the  insolvency, — by  tbe  plain- 
tiflF,— and  by  B.  and  JH. 

In  H.  T.  1834,  the  defendant  brought  an  action  against 
tbe  commissioners  to  recover  the  commission  M'hich  had 
accrued  due  subsequently  to  his  discharge:  whereupon  the 
commissioners  applied  to  the  Court  under  the  Interpleader 
Act,  and  on  bearing  all  parties  interested,  the  Court  made 
a  rule  declaring  the  assignee  under  the  insolvency  barred  of 
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his  claim,  but  without  costs: — And  it  was  ordered  that  the         1835. 
money  should  be  paid  into  Court  by  the  then  defendants      ^^^^^^^^ 
(the  commissioners))  and  that  an  action  should  be  brought,  «. 

for  money  had  and  received,  by  Pooley  against  Goodwin;     Goodwin. 
and  that  the  defendant  should  admit  on  that  trial,  the  receipt 
of  the  money  for  the  per-centage  since  his  discharge,  and 
that  such  verdict  as  should  be  given  on  that  trial  should  be 
binding  as  to  the  claim  of  B.  and  M. 

The  plaintiff  had  notice  to  produce  at  the  trial  the  order 
to  Thorpe  and  the  deed  to  B.  and  M.  Instead  of  pro- 
ducing the  order,  evidence  was  given  of  diligent  search  for 
it  among  the  papers  of  the  plaintiff.  Objections  were 
raised  by  the  defendant's  counsel  to  the  insufficiency  of  the 
search,  but  Lord  Abinger,  C.  B.  considered  that  there  was 
sufficient  evidence  of  the  loss  to  warrant  the  admission  of 
secondary  evidence.  The  plaintiff's  counsel  then  put  in  a 
copy  of  an  affidavit  sworn  by  the  defendant  in  the  action 
brought  by  him  against  the  commissioners,  but  not  filed  or 
used,  in  which  the  order  was  set  out ;  and  it  was  objected 
that  the  affidavit  itself,  even  if  it  could  be  evidence,  ought 
to  have  been  produced ;  but  plaintiff's  witness  swore  that 
defendant's  attorney  had  admitted  the  copy  to  be  a  true 
copy,  except  in  the  jurat,  and  Lord  Abinger  held  it  to  be 
good  secondary- evidence.  An  objection  was  then  urged 
against  the  order  to  Thorpe,  as  being  unstamped  and  un- 
accepted ;  which  was  over-ruled.  The  deed  of  loih  July, 
J  830,  being  offered  in  evidence,  three  objections  to  its 
admission  were  urged ;  viz.  first,  that  the  expressed  con- 
sideration was,  two  sums  amounting  together  to  more  than 
1000/.,  and  that  the  stamp  it  bore  was  for  a  less  sum. 
Secondly,  that  if  it  was  a  conveyance  of  defendant's  entire 
interest  in  the  per-centage,  it  should  have  been  a  g/.  or 
12/.  stamp,  according  to  the  55  Geo.  3,  c.  184,  schedule, 
part  I.,  title  Conveyance.  Thirdly,  that  at  any  rate  it  was 
a  mortgage, and  in  trust  to  pay  creditors;  for  that  the  cove- 
nants to  pay  the  plaintiffs  and  B,  and  ilf .,  and  not  to  revoke, 
clearly   implied  defendant's    equity  of  redemption   in  the 
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money  assigned ;  and  that  as  a  mortgage  for  more  than  lOOO/., 
it  ought  to  have  had  a  61.  stamp.  Lord  Abinger  was  of 
opinion  that  the  deed  was  not  a  mortgage  deed,  and  that  as 
the  amount  which  was  received  or  paid  into  Court  was 
under  300/.,  the  stamp  was  sufficient.  His  lordship,  how- 
ever, gave  the  defendant  leave  to  move  on  several  points. 


First  point : 
Sufficiency  of 
search. 


Second  point: 
Legal  opera- 
tion of  order 
of  appropria- 
tion. 

Third  point : 
Admissibility 
of  copy  of 
affidavit. 

Pourth  and 
fifth  points: 
Stamps  on,  and 
acceptance  of 
order. 


Sixth  point : 
Sufficiency  of 
stamp  on  deed. 

Seventh  point: 
Deed  fraudu- 
lent against 
creditors. 


Eighth  point : 
Assignment  of 
a  possibility. 


Ninth  point : 
Deed  not  exe- 
cuted by  the 
plaintiff. 


BoiUau  now  moved  accordingly. 

Search  ought  to  have  been  made  for  the  order,  not  only 
among  the  plaintifTs  papers,  but  also  amongst  the  books 
and  papers  of  the  commissioners  and  their  comptrollers. 
The  latter  ought  to  have  been  witnesses,  Mr.  Thorpe  being 
alive^  and  Mr.  Wroe  being  in  Court  at  the  trial. 

The  order  was  revocable,  and  did  not  direct  payment  oat 
of  any  existing  fund ;   WaUon  v.  The  Duke  of  Wellington{a). 

The  copy  of  the  affidavit,  which  had  not  been  filed  nor 
used,  was  inadmissible.  No  examination  of  it  with  the 
original  was  proved,  nor  was  it  shown  when  or  where  the 
admission  of  its  correctness  was  made.  An  admission  by 
defendant's  attorney  should  not  be  taken,  unless  in  writing. 

The  order  was  not  proved  to  be  stamped  or  accepted  by 
the  commissioners,  or  by  their  treasurer,  or  comptroller. 

These  defects  were  not  cured  by  the  reference  to  the 
plaintiff's  debt  and  the  trust 'for  its  payment,  contained  in 
the  assignment  to  Barber  and  Marshall. 

With  respect  to  the  deed  of  July  15,  1830,  the  defendant 
insists  upon  the  objections  to  the  stamp,  urged  at  the  trial. 

He  also  objects,  that  the  deed  being  an  assignment  of 
future  profits,  it  was  against  public  policy,  and  tended  to 
defraud  creditors,  or  to  give  a  voluntary  preference;  and 
was  therefore  void. 

It  is  also  the  assignment  of  a  possibility.  The  case,  in 
this  respect,  is  analogous  to  and  comes  under  the  decision 
in  Robinson  v.  M*Donald{b),  and  that  class  of  cates,  and 
therefore  is  not  valid  at  law. 

The  deed  containing  a  recital  of  the  plaintiff's  debt,  and 

(a)  1  Russell  &  Myloe,  602. 

(6)  5  Moore  &  Payne,  229.    Et  vide  ante,  i.  170,  1. 
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a  GOvenftDt  to  pay  ity  should  have  been  executed  by  him ; 
and  as  he  was  not  a  party  to  it,  he  was  not  intitied  to  any       Fooley 
benefit  under  it,  or  to  sue  upon  it  (a).  Goodwin. 

Assuming  all  the  evidence  produced  at  the  trial   to  be  Xenihpoiat: 
admissible^  it  will  not  support  a  declaration  without  a  spe»  I^orm  of 

...  &Ct)00* 

cial  count;  Morgan  v.  Jones  {b\  Wiltiams  v.  Everett {c). 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term  Lord  Denman,  C.J. 
delivered  the  judgment  of  the  Court  to  the  following  effect : 

In  this  case  several  objections  were  relied  on.  In  the  First  point, 
first  place,  it  was  said  to  be  necessary  for  the  plaintiff  to 
shew  the  original  order  to  Thorpe,  for  payment  out  of  the 
commission.  The  order  was  probably  left  in  the  posses- 
sion of  the  plaintiff,  and  a  careful  search  having  been  made 
among  the  papers  of  the  plain  tiff,  it  could  not  be  found. 
Secondary  evidence  was,  I  think,  admissible. 

Hiere  was  no  evidence  that  the  order  was  stamped,  or  that  Fourth  point, 
it  was  not.  But  the  defendant  had  introduced  a  copy  of  this 
order  into  an  affidavit,  and  the  contents  of  it  were  therefore 
known,  and  the  affidavit  was  given  in  evidence  against  him. 
In  the  absence  of  proof  that  the  order  was  not  stamped,  we 
diink  we  are  justified  in  presuming  that  it  was  stamped. 
The  defendant  had  received  the  full  amount  of  his  commis- 
sion from  the  commissioners  at  the  time  when  he  made 
the  order. 

Ilie  defendant  afterwards  executed  a  deed,  assigning  to 
certain  persons  therein  named  the  commission  to  which 
he  was  then  or  thereafter  might  become  entitled.  It  was  sixth  point 
argued  that  this  deed  was  a  mortgage ;  but  we  think  that  it 
liras  not  a  mortgage,  but  an  absolute  conveyance  of  the 
commission  money :  And  as  that  money  was  proved  not  to 
teceed  9002.,  we  think  that  the  amount  of  the  stamp  was 
more  than  sufficient. 

An  objection  has  been  made,  that  the  evidence  in  this  Tenth  point 

(a)  Vide  Berkeley  v.  Eardy,  8  (b)  1  Crompt  &  Jer.  162. 

D.  &  R.  102 ;  5  B.  &  C.  355.  (c)  14  East,  582. 
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case  did  not  support  the  action  in  its  present  form,  but  that 
there  ought  to  have  been  a  special  count.  As  the  case,  how- 
ever, was  tried  under  an  order  made  by  us  to  decide  a  certain 
issue  of  fact|  we  do  not  think  it  proper  that  upon  that  ac- 
count there  should  be  a  new  trial,  though  some  part  of  the 
evidence  might  not,  in  ordinary  cases,  have  been  strictly 
admissible  under  these  counts. 

Rule  refused. 


Brown  and  others  v.  Tayleur. 

Assumpsit  on  a  policy  on  the  ship  "  Penrith/'  "  at 
and  from  her  port  of  loading  in  North  America  to  Liver- 
pool/' with  liberty  to  proceed  and  sail  to,  and  touch  and 
stay  at  any  ports  or  places  whatsoever,  without  prejudice  to 
the  insurance.  Loss  by  perils  of  the  seas.  Plea :  non- 
assumpsit.  At  the  trial  before  Lord  Denman,  C.  J.,  at  tbe 
London  sittings  after  Trinity  term,  1834,  these  facts  ap- 
peared : 

The  '^  Penrith"  was  built  at  Cocagne,  on  the  coast  of 
New  Brunswick,  and  was  insured  as  alleged.  She  took  in 
a  part  of  her  cargo  at  Cocagne,  proceeded  thence  to  Bouc 
touche(a),  where  she  took  in  a  further  portion  of  her  cargo, 
and  afterwards  returned  to  Cocagne,  and  there  completed 
her  cargo.  From  Cocagne  she  sailed  on  her  voyage  to 
her  afterwards  Liverpool,  and  was  soon  afterwards  totally  lost.  Cocagne 
Bouctouche  ^"^  Bouctouche  are  ports  or  places  in  the  same  bay  on  the 
another  place  coast  of  New  Brunswick,  situate  within  seven  miles  from 
coast,  within  each  other,  having  at  each  of  them  an  officer  of  customs. 
Coca  ne  ancT^  ^^^^  power  of  clearing  vessels  out,  and  being  both  subject 

same  legal         ^^)  Written  in  some  of  the  documents  in  the  English  form  **  Bactosb." 
porty  taking  in 

part  of  her  cargo  there,  and  returning  to  Cocagne,  and  there  completing  her  caigo,  is  a 
deviation  (b)  avoiding  the  policy. 

(6)  As  to  deviation  (changement  d$rout€)  see  FoChier,  Traite  da  Contrat  d'Assurance,  Nos.  51 
«  7?i  Code  de  Commercf^  No.  351. 


Under  an  in- 
surance at 
and  from  the 
port  of  load- 
ing, a  loading 
at  one  single 
place  only  is 
authorized. 

Where 
therefore  a 
ship,  insured 
at  and  from 
her  port  of 
loading  in 
North  Ameri- 
ca to  Liver- 
pool, takes  in 
part  of  her 
cargo  at  Co- 
cagne, on  the 
coast  of  New 
Brunswick, — 
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to  the  custom-house  at  St.  John's,  distant  upwards  of  120 
miles,  and  Bouctouche  being  the  more  remote  from  Eng- 
land. It  was  contended  by  Sir  James  Scarlett,  for  the 
defendant,  that  there  ought  to  be  a  nonsuit,  for  that  the 
policy  attached  upon  the  commencement  of  the  ship's  load- 
ing at  Cocagne,  and  that  the  going  to  Bouctouche  to  take 
in  part  of  her  cargo,  and  thence  returning  to  Cocagne,  was  a 
deviation.  Lord  Denman  refused  to  nonsuit  on  this  ground, 
but  reserved  the  point.  A  verdict  having  been  found  for 
the  plaintiffs.  Sir  Jas.  Scarlett,  in  the  follovting  term,  moved 
for  a  rtile  nisi  for  a  nonsuit ;  which  having  been  granted, 
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Campbell,  A.G.,  Wightmaa,  and  Crompton,  now  shewed 
cause.  If  the  terms  of  this  policy  had  been  **  from  her 
parts  of  loading  in  North  America,"  there  could  be  no 
doubt  of  the  plaintiff's  right  to  recover.  The  word  ''  port,** 
as  used  in  this  policy,  has  the  same  meaning  as '' ports," 
and  the  effect  of  the  language  employed  is  to  protect  the 
ship  whilst  honestly  employed  in  loading  in  North  America, 
provided  there  be  no  improper  delay  or  extraordinary  risk. 
Indeed,  Cocagne  and  Bouctouche  being  inconsiderable 
places,  situate  in  the  same  bay  and  distant  from  each  other 
at  the  most  seven  miles  only,  cannot  properly  be  said  to  be 
two  ports.  Suppose  the  case  of  a  large  cove,  as  the  cove 
of  Cork, — could  it  be  said  that  a  vessel  insured  at  and  from 
her  port  of  loading,  would  not  be  at  liberty,  after  taking  in 
part  of  her  cargo  at  one  extremity  of  the  cove,  to  go  to  and 
Uke  in  goods  at  the  other  extremity,  aiid  then  to  return  and 
complete  her  cargo  at  the  place  at  which  she  commenced 
loading  i  But  further,  n^t/Aer  Cocagne  nor  Bouctouche  is  a 
**  port."  Both  are  within  the  port  of  St.  John's,  as  regains 
custom-house  regulations ;  and  the  Vvord  "  port''  may  have 
been  used  in  this  well-understood  sense,  with  a  view  of 
pving  greater  latitude  to  the  parties.*  In  Bond  v.  Nutt  (a) 
the  voyage  insured  was  "  at  and  from  Jamaica  to  London." 
The  vessel  having  sailed  from  St.  Anne's  Bay,  with  her 

(a)  Cowp.  601. 
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caiigo  and  dearancea  on  board,  went  to  Binefields,  m  another 
part  of  the  same  island,  but  oot  of  the  direct  course  of  her 
vojagei  for  the  purpose  of  joining  convoy.  It  was  held  thai 
this  was  no  deviatioii.  Want  v.  Miller  {d)  was  on  a  policy 
of  insurance  "  at  and  from  Grenada  to  London.^'  It  was 
proved  that  there  was  only  one  customJiouse  for  the  whole 
island  of  Grenada;  that  the  vessel  arrived  in  safety  at  Gie* 
nada,  and  discharged  part  of  her  outward  cargo  at  three 
different  bays;  and  was  proceeding  to  a  fourth  bay  to  dia« 
chaiige  the  remainder  of  her  outward  oaiigOy  and  to  take  in 
part  of  a  homeward  cargo  which  had  been  engaged^  when 
she  was  lost  by  the  perils  of  the  sea.  It  was  held  that 
there  had  been  no  deviation.  The  judgment  proceeded 
mainly  upon  the  ground  that  there  was  only  one  tuwtomJixmu 
for  the  ^hole  island.  Suppose  the  policy  had  been  **  at  and 
from  her  fort  of  loading  in  Grenada,**''^^ovAd  it  have  been 
contended  that  the  vessel  would  have  been  confined  to  one 
bay  in  Grenada?  Constable  v.  Noble {b)  and  Payne  v. 
Hutckin$on(c)  will  probably  be  relied  on  contnl;  but  they 
cannot  govern  this  case.  Comtable  v.  Noble  was  the  case 
of  a  policy  upon  flour, ''  at  and  from  Lyme  to  London  ;** 
and  it  was  held  that  flour,  shipped  at  Bridport  Harbourp 
was  not  protected,  although  Bridport  Harbour  had  no  ens* 
tom4iottse  and  was  a  member  of  the  port  of  Lyme.  But 
that  case  was  so  decided  because  the  word  **  Lyme"  was 
considered  to  be  properly  only  relemMe  to  the  town  of  that 
name;  and  it  may  be  admitted  that  if  in  this  case  the  policy 
had  been  *'  at  and  from  Cocagne^"  the  vessel  would  not 
have  been  at  Uberty  to  proceed  out  of  her  direct  course  to 
other  places  within  the  same  port.  Those,  however,  are 
not  the  terms  of  the  policy;  nor  is  it  said  <*  at  and  from  her 
place  of  loading,^  which  might  have  been  the  same  thing  iiif 
effect.  Payne  v.  Hutchinson  is  open  to  the  same  observai^ 
tions  as  Constable  v.  Noble;  for  that  was  the  caae  of  a 
policy  upon  goods  upon  a  ship  *'  at  and  from  Carmarthen 


(a)  7  Dowl.  &  E>1.  1;  4  Bam. 
&  Cressw.  538. 


(6)  2  Taunt.  40S. 

(c)  Ibid.  405  (in  notis). 
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to  London ;''  and  the  goods  were  shipped  end  the  vessel 
deared  out  at  Llanelly,  which  was  a  member  of  the  port  of 
Carmarthen,  but  having  a  distioct  custom-house.  It  was 
held  diat  the  vessel  was  not  protected  on  her  voyage  ironi 
Uandly  to  London.  Probably  if  the  terms  of  the  policies 
in  Aose  two  cases  had  been  '^  at  and  from  the;N>rf  of  Brid«* 
port,"  or  ''of  Carmarthen/'  the  Courts  would  have  come  to 
an  opposite  conclusion ;  and  it  is  submitted  that  the  terms 
of  the  policy  in  tf&is  caae  are  similar  in  principle. 

Maule  and  Sir  W.  Foiiett,  contrJL  The  parties  to  this 
poUcy  have  departed  from  the  usual  language,  and  instead 
of  saying  ^  port  or  ports  of  loading,"  or  **  ports  of  loading/' 
have  used  the  word  part  in  the  singular  number  only.  This 
must  be  taken  to  have  been  done  with  a  design ;  and  the 
object  would  of  course  be  defeated  if  the  Court  were  to 
koM  that  ''port**  was  used  synonimously  with  '* port  or 
ports.''  According  to  one  of  the  plaintiflfs'  arguments,  the 
ship  might,  without  forfeiting  the  policy,  have  sailed  from 
Cocagne  to  New  York ;  thence  up  the  Mississippi  to  New 
(Means;  and  from  New  Orleans  to  England.  If  the 
policy  had  been  from  Cocagne  to  her  port  of  discharge  in 
Bngland,  no  one  would  have  ventured  to  contend  that  if  the 
vessel  were  to  discharge  half  her  cargo  in  London,  and 
were  then  to  proceed  to  Liverpool  to  disdiarge  die  remain* 
der,  she  would  be  protected  on  her  voyage  from  London 
to  Liverpool.  It  is  quite  impossible  that  the  words  of  the 
policy  can  have  the  latitude  of  meaning  which  has  been 
contended  for.  Then  it  was  argued  that  the  term  '^  port" 
indudes  all  places  which,  for  die  purposes  of  cusKNn^house 
regnhtionBi  are  within  the  port  of  St  John^a;  and  Hccord* 
ing  to  this  mfgument,  the  vessel  was  at  liberty  to  range  np 
and  down  between^  points  distant  tfom  each  other  about 
400  miles*  But  4ie  word  ^  port^  is  used  in  this  policy  in 
a  sense  perfectly  independent  of  all  custom-house  regula* 
tions.  ^  Port  of  loadmg"  means  nothing  more  than  **  place* 
of  loading/'  and  in  that  sense,  and  indeed  in  n  more  strict 
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sense  (for  there  is  aomelhiog  in  the  nature  of  a  custom- 
house at  each),  Cocagne  and  Bouctouche  are  both  ports  of 
loading*  The  relative  distance  of  the  two  places  cannot  be 
considered,  for  it  would  be  impossible  to  draw  any  line  of 
distinction  between  greater  and  smaller  distances.  It  matters 
not  therefore  whether  the  two  places  be  7  or  700  miles  from 
each  other.  Bond  v«  Nutt  and  If  arte  v.  Milkr  do  not 
favour  the  argument  for  the  plaintiffs.  The  point  decided 
in  those  cases  is  so  clear,  that  it  is  wonderful  that  it 
should  ever  have  been  raised.  If  the  words  of  tMs  policy 
had  been  *^  at  and  from  North  America"  it  would  have 
been  equally  clear  here  that  the  vessel  was  protected.  Un- 
less the  Court  are  prepared  to  go  the  length  of  saying  that 
the  words  of  this  policy  are  tantamount  to  "  at  and  from 
North  America/'  those  cases  do  not  apply. 


Lord  Denman,  C.  J. — It  appears  to  me  that  the  rule 
must  be  made  absolute  for  a  nonsuit,  as  it  is  quite  clear 
that  at  the  close  of  the  plamttffs'  case,  Cocagne  and  Bouc- 
touche appeared  to  be  two  distinct  places,  and  two  places 
at  which  a  loading  might  take  place.  The  words  *'  port  of 
loading,"  have  nothing  technical  in  their  meaning.  The 
only  question  in  my  mind  has  been,  whether  the  defendant 
was  entitled  to  a  nonsuit,  or  whether  the  case  should  not 
have  gone  to  the  jury ;  but  I  think  that  the  plaintiffs'  evi- 
dence made  out  a  clear  prim&  facie  case  for  the  defendant  | 
and  that  it  lay  upon  the  plaintiffs  to  give  distinct  evidence 
that  Cocagne  and  Bouctouche  were  in  fact  but  one  place. 


Patteson,  J. — I  am  of  the  same  opinion.  The  words 
bbing  *^port  of  loadmg,"  we  are  not,  in  my  opinion,  at 
liberty  to  construe  the  policy  as  if  it  had  contained  the 
words  usually  inserted,  viz.  *'  port  or  ports.*'  We  must 
construe  the  word  '^  port"  as  meaning  a  smgle  port;  and 
we  must  not  give  to  it  a  technical  meaning.  Were  we  to 
do  so  in  a  case  like  the  present,  where,  technically  speaking, 
there  is  a  large  port,  comprising  many  places  of  loading, 
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the  vessel  might  sail  about  from  port  to  port  in  search  of  a        1835. 

cargo.    *'  Port**  in  this  policy  means  the  same  as  **  place/*      ^^^^ 

and  it  means  one  place  of  loading.    The  vessel  should  have     and  others 

finished  taking  in  cargo  in  the  first  instance  at  Cocague^  and     j;   ^\ 

should  not  have  gone  afterwards  to  Bouctouche :  her  doing 

so  was  a  deviation.     The  Attorney-General  quoted  the 

Grenada  case,  and  assumed  that  that  case  was  the  same  as 

if  the  policy  there  had  been  *^  at  and  from  her  port  of  load" 

ing  at  Grenada ;"  but  this  is  not  a  correct  argument,  as  the 

whole  island  is  named  generally  Grenada.     The  fact  of 

Cocagne  and  Bouctouche  being  within  the  jurisdiction  of 

the  same  custom-house,  is  immaterial;  otherwise  the  vessel 

might  have  gone  to  St.  John's.    When  I  state  that  ''port 

of  loading"  means  one  place  of  loading,  I  would  not  be 

understood  as  saying  that  a  vessel  would  by  those  words  be 

confined  to  one  spot;  for  example,  I  should  not  say  that  it 

would  be  a  deviation  for  a  vessel,  after  taking  in  part  of  her 

cargo  at  a  particular  place  in  Liverpool,  to  proceed  a  mile 

or  two  farther  from  the  sea ;  that  would  be  all  one  port,  one 

place.     But  here  the  vessel  went  to  another  place,  which 

might  have  been  of  itself  a  distinct  place  of  lading.     I  think 

that  under  the  circumstances  the  rule  should  be  made  abso« 

lute  for  a  nonsuit.     I  do  not  see  that  any  evidence  could 

have  altered  the  case ;  and  if  it  could,  it  should  have  been 

given  by  the  plaintiffs. 

Williams,  J. — I  agree  that  there  should  be  a  nonsuit. 
It  is  impossible  to  construe  this  policy  as  if  it  had  been  ''at 
and  from  her  ports  of  loading."  The  words  used  mean  port 
or  place.  In  a  policy  "  at  and  from  Jamaica,"  or  "  Gre- 
nada," "  Jamaica"  or  ''  Grenada"  means  the  whole  island 
and  every  port  therein. 

Coleridge,  J. — We  must  come  to  the  conclusion  that 
this  rule  should  be  made  absolute,  unless  we  are  prepared 
to  say  that  "  port*'  means  *'  port  or  ports,"  or  *'  ports;" — in 
other  words,  that ''  port"  is  an  aggregate  term.    But  we  are 
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not  at  liberty  ao  to  construe  it.  The  word  if  iynonimona 
with  *^  place."  Tben,  merely  conatruing  it  as  a  place  of 
lading,  the  Attorney-General  seemed  to  say  that  it  might 
include  the  neigkbouring  places.  I  do  not  assent  to  that 
argument  The  risk  is  greater  if  the  Teisel  goes  from 
place  to  place»  oo  a  sort  of  roving  voyage.  I  think  there- 
fore that  we  are  bound  to  make  this  rule  absolute. 


Rule  abs<dute» 


Willis  and  another,  Assignees  of  Charles  Nobcliyfb, 
a  Bankrupt,  v.  The  Govebnob  and  Company  of  the 
Bank  op  England. 

Jfl'^aC  Trover  for  three  bank  post  bills  of  500/.  each.    Plea: 

rupt,  are  enti-   not  guilty.    At  the  trial  before  Aldersoa^  B.j  at  the  last 

jVtrover^^^^*^*  Lancashire  spriug  assizesj  a  verdict  was  found   for  the 

against  the       plaintiffs,    damages     1500/«,    subject    to    the    following 

iMd,  the     ^    case: 

amount  of  gj  March,  1 833.  Messrs.  BlackstockRud  Bunce,  solicitors 

bank  post  bills  .     _        ,  •      ,      .?      i  i.  -^t      ../»-       . 

converted  into  m  London,  received  ioOO/.  on  account  of  Norcliffe,  who 

^Banl  o^Eng-  carried  on  trade  at  Liverpool,  and  paid  it  to  the  Bank  of 

land  branch      England,  and  obtained  the  three  bank  post  bills  in  question, 

notice  given  at  ^"^  °"®  '^^  100/.,  payable  to  Norcliffe,  or  order,  at  seven 

the  Bank  of     days' sight,  and  accepted  by  the  Bank  at  the  time,  when 

London,  that     they  were  issued.     The  bills  were  remitted  by  B.  and  B. 

A.  had  cora-^   ^^  ^j.^  Grace,  at  Liverpool,  then  the  attorney  o(  NorcUjfe^ 

of  bankruptcy,  whoj  on  4th  March,  paid  them  over  to  NorcUffi* 

caSiot rSver       ^^^^  March,  1833.  NorcUfe  absconded,  and  committed 

the  amount  of  an  act  of  bankruptcy. 

bill*paiJfto  B.,       I6th  March,  1833.  B.  and  B.  applied  to  the  Bank  of 

a  bonft  fide       England,  ip  London,  to  stop  the  payment  of  the  bills,  and 

holder  for  va-  **        ,    ,      t»     i      i        tit      »./»•   i     ,     •  .    ,   ^ 

lue,  who  had    informed  the  Bank  that  Norciiffe  had  absconded  from  bis 

received  it  of 

A.  after  the  comijaission  of  an  act  of  bankniptcy,  but  without  notice  tksreof. 

Bank  post  bills,  issued  by  the  Bank  of  Eogland  in  Loodon,  are  not  made  payable  At 
the  branch  banks^  by  t  Gio.  ^  c.  40^  s.  15. 


MICHAELMAS  TERM»  VI  WILL,  IV. 

citditors  with  the  bills  in  question;  whereupon  the  follow* 
iDg  entry  was  made  in  the  defendants'  books:. 

«<  Messrs.  B.  and  B^,  on  behalf  of  R.  G«  of  Liverpool, 
apply  to  stop  payment  of  the  four  following  bank  post  bills, 
with  which  Ckarla  NorcKffe,  of  Liverpool,  has  absconded, 
viz.  No.  M.  704Q.  to  Charks  Norctife,  500/.  &c.  &c." 

8th  April.  The  defendants  were  informed  by  Messrs.  £. 
and  B,  that  the  necessary  documents  for  a  fiat  in  bank^ 
mptcy  against  Jioreliffe  were  expected  by  every  post. 

Ifith  April.  NorcUJFe  stated  to  Mr.  SmaUridge,  an  atlori« 
ney  at  Gloucester^  with  whom  he  was  acquainted^  that  he 
wanted  1000/.  in  gold,  to  pay  off  a  mortgage  in  exchange 
for  two  of  the  bank  post  bills,  which  he  then  produced. 
SmaUridge,  on  the  same  day,  applied  to  the  agent  for  the 
Bank  of  England  branch  bank  at  Gloucester, — to  whom 
he  was  known,^— and  received  from  the  agent  1000/.  in 
gold,  in  exchange  for  the  two  bills.  SmaUridge,  who  was 
called  as  a  witness  on  behalf  of  the  plaintiffs,  stated  that 
he  had  no  interest  in  the  bills*  but  handed  the  whole  lOQO/. 
in  gold  over  to  NorcHfe,  without  any  deduction  whatever, 
acting  in  the  transaction  merely  as  the  friend  and  agent  of 
}iwcUffe* 

These  two  bills  had  been  indorsed  in  blank  by  Norel^e, 
after  l^th  March,  and  before  he  delivered  them  to  Small* 
ridge. 

On  applying  for  change,  SmaUridge  was  required  by  the 
agent  of  the  branch  bank  to  indorse  the  bills;  and  he  did  so 
before  receiving  the  cash,  as  follows,  *'  Pay  the  Gpvernor 
and  Ck>mpany  of  the  Bank  of  England,  C.  Smattridge.\* 

At  this  time,  SmaUridge  did  not  know  that  Norclife  had 
absconded  or  committed  an  act  of  bankruptcy* 

l6th  April,  1833.  The  said  two  bills  were  in  the  usual 
course  of  business  remitted  to  the  Bank  of  England  by  the 
Gloucester  agent. 

On  the  arrival  of  the  bills  the  defendants  gave  notice 
thereof  to  Messrs.  B.  and  B.  by  the  following  letter: 
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'*  Secretary's  Office,  Bank  of  England, 
''  Gentlemen,  17th  April,  1833. 

^'  Two  bank  post  bills  for  500/.  each.  No.  M.  7040, 
dated  2d  March,  1833,  stated  by  you  to  have  been  embez^ 
zled,  were  this  day  presented  at  the  Bank  for  payment,  and 
upon  application  at  this  office,  you  will  \)e  furnished  with 
the  particulars  of  the  information  collected  as  to  the  holder 
of  the  bills.    - 

**  The  Governor  and  Directors  of  the  Bank  of  England 
cannot  engage  to  withhold  payment  of  the  bills,  unless  they 
are  furnished  by  you,  and  that  immediately,  with  evidence 
to  impeach  the  title  of  the  holder. 
**  Messrs.  Blackstock  and  Buuee,  I  am,  &c. 

18,  Serjeant's  Inn,  Fleet  Street."  M.  B.  Sanson!' 


The  bills,  when  remitted  to  London,  were  not  cancelled.* 
Bank  post  bills  changed  at  the  Branches  are  required  to  be 
indorsed,  and  are  not  cancelled  at  the  Branches.  Such  bills 
frequently  circulate  about  the  country  as  cash  for  a  very 
considerable  period,  and  they  have  a  great  circulation. 

lltb  April,  1833.  Norclije  applied  to  Tugwell  &  Co., 
bankers,  at  Bath,  to  whom  he  was  known,  to  change  one 
of  the  bank  post  bills  for  500/.,  and  Ttigti^e// &  Co.  gave 
him  cash  for  the  same,  and  Norcliffe  thereupon  indorsed 
the  bill  and  delivered  it  to  Tugwell  8c  Co.  Tugwell  8c  Co. 
afterwards  paid  away  the  bill  for  value,  and  after  passing 
through  the  hands  of  several  persons  for  value,  the  same 
bill  was,  on  Sgth  May,  paid  for  value  to  one  TT.  Templeton, 
who,  on  the  same  day,  paid  the  same  to  a  clerk  of  the 
Bristol  Bank  of  England  branch  bank,  as  cash  to  be  remit- 
ted to  His  Majesty's  Exchequer  on  account  of  the  collec« 
tion  of  the  taxes,  and  the  defendants  gave  credit  to  His 
Majesty's  Exchequer  for  the  amount 

11th  May,  1833.  The  last-mentioned  bill  was  remitted 
in  the  usual  course  of  business,,  by  the  said  branch  bank  at 
Bristol  to  the  defendants,  who  thereupon  gave  notice  thereof 
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to  the  said  Messrs.  B.  aud  B,  by  a  letter  to  the  same  effect 
as  that  before  set  forth. 

iSth  April,  1833.  A  fiat  in  bankraptcj  issued  against 
Norcliffe,  under  which  he  was  duly  found  and  declared  a 
bankrupt,  and  the  plaintiffs  were  duly  appointed  his  a»* 
signees. 

128th  December,  1833.  Before  action  brought,  the  three 
bank  post  bills  in  question  were  demanded  of  the  defend- 
ants and  refused. 

The  bank  post  bills  were  in  the  following  form: 

<<  Bank  Post  Bill. 
No.  M.  7042.  London,  2d  March,  18SS. 

At  seven  days'  sight  I  promise  to  pay  this  my  sola  bill  of  exchange, 
to  Charles  Norcliffe,  Esquire,  or  order,  five  hundred  ponnds  sterling, 
valoe  received  of  Messrs.  Blackitock  &  Co. 
Accepted,  S  March,  1833.  For  the  Governor  and  Company 

H.  Brent,  of  the  Bank  of  England, 

.1^500.    S.S,  T.Ntedhmr 

Enf*.  E.  jR. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover  the  value  of  the 
bank  post  bills  for  500/.  each,  or  any  of  themi  from  the 
defendants. 

This  case  was  argued  in  Trinity  term  last,  before  Lord 
Denman,  C.  J.,  LiUledale,J,f  Patteson,  J.,  and  Williams,  J. 
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{ Wighlman,  for  the  plaintiffs.  *  I.  With  respect  to  the 
right  to  the  bills  which  were  changed  at  Gloucester.  It  is 
submitted,  that  if  that  which  took  place  at  the  branch  bank 
at  Gloucester  had  occurred  at  the  Bank  of  England  in 
London,  the  assignees  would  have  been  entitled  to  recover. 
An  indorsement  of  a  bill  of  exchange,  after  the  holder  has 
committed  an  act  of  bankruptcy,  of  which  the  indorsee  has 
notice,  gives  the  latter  no  title  to  the  bill.  Thomason  and 
others  V.  Frere^a),  and  Pinkerton  v.  Adams  and  another (b\ 
fully  establish  this  proposition.  In  the  present  case,  the 
act  of  bankruptcy  was  committed  on  12th  March,  1833; — 
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of  this  the  defendants  had  notice  on  16th  March: — On  I£th 
April  the  bills  were  indorsed  to  the  defendants.  It  is 
therefore  evident  that  if  the  gold  had  been  given  in  exchange 
for  the  bills  by  the  defendants  in  London,  the  plaintiffs 
would  have  been  entitled  to  recover  them.  Then  it  remains 
to  be  considered,  whether  the  circumstance  of  the  transac- 
tion having  occurred  at  the  branch  bank  at  Gloucester, 
instead  of  taking  place  at  the  Bank  of  England  in  London, 
varies  the  case.  This  raises  the  question,  whether  the  no- 
tice to  the  defendants  in  London  is  or  is  not  suflScient.  In 
the  ordinary  case  of  principal  and  agent,  notice  to  the  prin- 
cipal has  been  held  to  be  suflScient.  Thus,  in  Mayhew  v. 
.Eames(fl),  the  plaintiffs  carried  on  trade  in  London,  and 
employed  an  agent  to  collect  their  debts  ia  the  coootty: 
The  agent  delivered  to.  tke  defendants,  who  were  coach 
proprietors,  a  parcel  containing  bank  notes,  to  be  forwarded 
to  bis  principals  in  Liondon;  and  the  parcel  was  lost:  The 
defendants  had  given  notice  to  the  principals,  that  they 
would  not  be  accountable  for  parcels  containing  bank  notes, 
but  the  agent  had  no  knowledge  of  the  notice.  It  was 
holden,  that  the  defendants  were  protected  by  the  notice. 
The  knowledge  of  one  partner  as  to  the  dishonour  of  a  bill, 
is  the  knowledge  of  all ;  Porthouse  v.  Parkei(b)*  So  know- 
ledge at  the  principal  establishment  may  be  holden  to  be 
knowledge  at  the  branch.  There  is  nothing  in  7  Geo.  4, 
c.  46,  (by  which  the  establishment  of  branch  banks  was 
authorized,)  which  alters  this  rule.  The  argument  on  the 
other  side  will  be,  that  it  would  be  highly  incouvanent  for 
the  Bank,  in  every  case  of  the  stoppage  of  a  bill,  to  send 
notice  to  all  the  branches;  but  it  would  be  much  more 
inconvenient  for  the  party  stopping  the  bill  to  give  such 
notice.  Suppose  two  persons  are  carrying  on  business  in 
partnership  at  London  and  Bath,  and  that  a  bill  is  drawn 
by  the  firm  in  London  on  the  partner  at  Bath,  in  his  indi- 
vidual character,  and  accepted  by  him : — would  it  be  neces- 


(a)  5  Dowl.  &  Ryl.  484;  S.  C. 
3  Barn.  &  CresffW.  601. 


(b)   1  Campb.  8S.      And   see 
Jacaud  v,  French,  IS  East,  317. 
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stiTj,  in  that  case,  to  give  notice  of  dishonour  to  the  firm  in 
London  ?  The  knowledge  of  the  acceptor  would  be  the 
knowledge  of  the  drawers.  In  this  case,  the  knowledge  of 
the  act  of  bankruptcy  by  the  bank  in  London,  was  suflScient 
knowledge  by  the  branch  bank  at  Gloucester.  This  is  a 
case  of  negligence  on  the  part  of  the  defendants.  Although 
they  may  have  taken  the  bills  innocently,  yet  the  rule 
of  law  is,  that  the  loss  shall  fall  on  the  party  guilty  of  uegli* 
gence. 

II.  Perhaps  after  the  decision  in  Hill  v.  Famell{a),  it  is 
not  open  to  the  plaintiffs  to  contend  that  they  are  entitled 
to  recover  the  value  of  the  bill  which  Tugtotll  &  Co.  re* 
ceived  and  gave  value  for,  in  ignorance  of  the  commission 
of  any  act  of  bankruptcy  by  Norcliffe, 
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Maule,  (with  whom  was  .7.  L,  AdolphuSj)  for  the  defend- 
ants. By  the  82d  section  of  the  Bankrupt  Act  (ft),  all  pay- 
ments really  and  boni  fide  made  to  any  bankrupt  before 
the  date  and  issuing  of  the  commission,  are  rendered  valid, 
notwithstanding  any  prior  act  of  bankruptcy,  provided  the 
person  so  dealing  with  the  bankrupt  had  not,  at  the  time 
of  such  payment,  notice  of  any  act  of  bankruptcy.  That 
clause  is  an  extension  of  the  provision  contained  in.  the 
14th  section  of  1  Jac.  1,  c.  15;  and  in  Wilkins  v.  Casey  {c) 
it  was  declared,  that  a  liberal  construction  ought  to  be  put 
upon  this  provision ;  and  it  was  said  that  even  goods,  given 
in  exchange  would  be  considered  as  a  payment  within  the 
meaning  of  that  provision.  Wherever  money  passes  from 
an  individual  to  a  bankrupt,  in  exchange  for  any  thing,  the 
receipt  of  the  money  by  the  bankrupt  is  a  payment  within 
the  meaning  of  the  82d  section.  In  Hill  v.  Famellt 
where  a  bankrupt,  after  having  committed  an  act  of  bank- 
ruptcy, made  a  bon&  fide  sale  of  his  goods,  it  was  held  that 
his  assignees  could  not  recover  them  without  paying  to  the 
purchaser  the  price  paid  by  him  for  them. 


(a)  9  Bam.  fit  Cretsw.  45. 
(6)  6  Geo.4,  C.16. 


(c)  7T.R.ril. 
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It  is  evident,  from  the  statement  of  the  circumstances  of 
the  case,  that  this  was  a  purchase  of  the  bills  by  Smallridge, 
who  had  no  notice  of  the  act  of  bankruptcy,  and  a  pur- 
chase by  the  branch  bank  of  the  interest  which  Smallridge 
had  acquired.  The  bankrupt,  who  is  acquainted  with 
Smallridge^  asks  him  to  give  him  a  1000/.  in  gold  for  the 
two  bills.  Smallridge  gives  this  gold  to  him  in  exchange 
for  the  bills.  It  is  true  that  Smallridge  obtains  this  money 
from  the  agent  of  the  branch  bank,  but  it  is  perfectly  im- 
material from  what  source  he  obtained  the  money.  As  it 
is  clear  that  Smallridge  had  no  notice  of  any  act  of  bank- 
ruptcy, the  plaintiffs  could  not  have  recovered  gainst  him. 
The  agent  purchased  Smallridge*9  interest,  and  therefore 
the  plaintiffs  cannot  recover  against  the  defendants,  who 
have  the  same  right  to  the  bills  as  Smallridge  had. 

It  appears  to  have  been  assumed  in  the  argument  for  the 
plaintiffs,  that  the  transaction  at  Gloucester  was  a  present- 
ment of  the  bills^br  payment,  and  that  the  agent  paid  them. 
The  bills  however  were  not  cancelled,  as  the  indorsement 
by  Smallridge  conclusively  shows;  besides,  the  bills  were 
not  payable  at  Gloucester.  The  Go-partnership  Banking 
Act  (a),  sect.  15,  enacts,  that  notes  issued  at  any  branch 
bank  shall  be  payable  at  the  place  where  the  branch  is 
established,  as  well  as  in  London;  but  bills  issued  in  Lon* 
don  are  not  made  payable  at  the  branch  banks.  [Paite- 
son,  J.  The  case  finds  no  such  fact  as  that  this  was  a  ptir- 
chase  by  the  agents  of  the  Bank  of  England.]  That  is  the 
plain  inference  to  be  drawn  from  the  circumstances  stated. 

But  it  is  said  that  the  defendants,  before  they  received 
these  bills*  had  notice  of  an  act  of  bankruptcy.  The  coni* 
munication  which  was  made  to  the  bank  was  merely  to  stop 
the  payment  of  the  bills.  But  assuming  that  the  commu- 
nication did  amount  to  a  notice  of  an  act  of  bankruptcy, 
atill  it  was  not  sufficient  to  give  notice  to  the  bank  in  Lon- 
don. A  great  part  of  the  trade  of  the  country  is  carried 
on  by  means  of  travelling  agents,  and  it  would  be  highly 

(a)  7  Geo.  4,  c.  46. 
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iBcoinnenient  if  it  were  establiiihed  as  a  principle,  that  in 
cases  such  as  the  present^  or  analogous  to  it,  notice  to  the 
principal  without  notice  to  the  agent  is  sufficient.  Are  the 
defendants,  in  each  case  of  a  notice  of  this  description,  to 
comrounicate  the  notice  to  every  one  of  their  branches  in 
the  kingdom?  If  they  are  so  bound,  within  what  period 
is  the  notice  to  be  given  i 

The  defendants  however  have  a  good  title  to  these  bills, 
independently  of  the  82d  section  of  the  Bankrupt  Act; 
since  in  receiving  them  they  were  not  guilty  of  gross  negli- 
gence. It  was  formerly  held,  that  a  boni  fide  holder  of  a 
negotiable  instrument  had  a  good  title  against  all  the  world* 
That  principle  was  full  of  convenience.  Subsequently  the 
law  varied,  and  it  was  held  that  a  party  holding  a  negotiable 
instrament,  which  had  been  lost  by  a  former  bolder,  must 
shew  that  he  took  the  bill  under  such  circumstances  as 
would  have  justified  a  cautious  and  prudent  man  in  taking 
it  (a);  but  it  is  now  held  that  the  question  is,  whether  the 
party  receiving  the  bill  has  been  guilty  of  gross  negligence; 
Crook  V.  Jadi8(b),  Foster  v.  Pearson  {c).  The  law  there- 
fore has  come  back  to  the  state  in  which  it  was  formerly. 
Bona  fides  is  now  the  criterion,  since  gross  negligence  is, 
in  matters  of  this  sort,  regarded  as  mala  fides.  [Lord  Den^ 
man,  C.  J.  The  same  facts  might  raise  an  inference  either 
of  gross  negligence  or  of  fraud.  Patteson,  J.  Is  not  a 
bank  post  bill  like  a  common  bill  of  exchange; — do  they 
differ  in  point  of  law  i  I  do  not  see  any  distinction.]  The 
case  states  that  bank  post  bills  circulate  as  cash.  [Patie- 
SON,  J.  They  do  not  circulate  after  they  come  to  the  hands 
of  the  branch  bank.]  They  are  not  cancelled  at  the  branch 
bank,  but  are  transmitted  to  London. 
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(a)  GUI  V,  Cubitt,  5  Dowl.  &      Corra//,  ibid.  261;  Snow  v.  Sadler, 


Ryl.  394,  3  Bam.  &  Cressw.466; 
Damn  v.  Hailing,  6  Dowl.  &  Rvl. 
^56,  4  Barn.  &  Cressw.  330 ;  Yar- 
borough  V.  The  Bank  of  England, 
16  East,  6;  Snow  r.  Peacock,  2 
Carr.  &  Payne,  215;  Beckwith  v. 


3  Bingh.  610;  Easley  v.  Crockford, 
10  BiDgb.  243. 

(6)  Ante,  iii.  257 ;  Baekhouse  v. 
Harrison,  ibid.  188. 

(c)  1  Crompt.,  Mees.  &  Rose. 
849. 


486 


CASES  IN  THE  KING's  BENCH, 


1835.  Wightman,  in  reply.     It  may  be  admitted,  with  respect 

to  the  bank  post  bill  received  by  Tugwell  &  Co.,  that  the 
decision  in  Hill  v.  Farnell  shews  that  the  plaintiffs  are  not 
entitled  to  recover.  [Pa^/eson,  J.  I  have  some  doubt 
whether  there  is  not  a  distinction  between  the  purchase  of 
goods  in  the  ordinary  way  of  trade,  and  the  purchase  of  a 
bill  of  exchange.  If  there  be  no  distinction,  would  it  not 
come  to  this,  that  any  person  might  discount  a  bill  of  ex- 
change for  a  bankrupt,  after  he  had  committed  an  act  of 
bankruptcy  V\  There  certainly  may  be  a  distinction  between 
the  two  cases.  Perhaps  the  concession  made  upon  this 
point  was  premature. 

Then  as  to  the  other  two  bills:  It  is  said  that  this  was 
9l  purchase  by  Smallridge;  but  the  facts  of  the  case  shew 
that  Smallridge  was  the  messenger  or  agent  of  Norcliffe, 
The  bank  post  bill  is  like  an  ordinary  bill  of  exchange,  and 
would  therefore  be  payable  anywhere.  Here,  it  is  pre* 
sented  for  payment  to  the  agent.  He  does  not  treat  the 
transaction  as  a  purchase,  since  he  gives  in  gold  the  exact 
amount  of  the  bill.  If  it  had  been  a  purchase,  there  would 
have  been  an  allowance  for  interest  and  commission. 
Coles  v.  Wright  (a)  was  an  action  by  assignees,  to  recover 
a  sum  of  money  under  these  circumstances : — The  bankrupt 
had  been  committed  to  prison,  and  whilst  in  prison  em« 
ployed  an  auctioneer  to  sell  certain  goods  :  the  auctioneer 
sold  the  goods,  and  delivered  the  money  produced  by  the 
sale  to  the  defendant,  to  be  carried  to  his  brother,  the  bank* 
rupt,  who  received  it  and  paid  part  of  it  away.  The  Court 
held  that  the  defendant  was  not  liable,  as  he  had  received 
the  money  merely  as  a  messenger  and  carrier  of  the  money 
between  the  auctioneer  and  the  bankrupt,  and  as  such  he 
was  not  liable,  he  having  paid  it  over.  Smallridge,  in  the 
present  case,  acted  in  the  same  character  as  the  defendant 
in  Coles  v.  Wright,  and  was  merely  a  carrier  between  the 
bankrupt  and  the  agent.     It  cannot  be  contended  that  this 

(a)  4  Taunt.  198. 


MICHAELMAS  TERM,  VI  WILL.  IV.  487 

was  a  purchase  by  the  agent  of  the  defendants,  in  his  indi-  18S5. 
vidua)  character.  It  was  Vi payment  by  the  defendants;  and 
this  is  evident  from  the  indorsement  by  Smallridge  being 
made  to  the  Governor  and  Company  of  the  Bank  of  Eng- 
land. IPatieson,  J.  If  the  agent  had  attempted  to  put  it 
into  circulation,  he  must  have  indorsed  it  for  the  Governor 
and  Company  of  the  Bank  of  England.  Maule.  He  might 
have  struck  out  the  indorsement  (a).] 

Then  it  is  said  that  sufficient  notice  was  not  given  of 
Norc/i^e's  being  a  bankrupt.  It  is  sufficient  to  give  notice 
of  such  facts  as  constitute  an  act  of  bankruptcy.  On  the 
l6th  of  March,  the  Bank  were  informed  that  Norcliffe  had 
absconded  from  his  creditors,  and  on  the  8th  of  April  they 
were  told  not  only  that  Norcliffe  had  absconded  with  the 
bills,  but  also  that  the  necessary  documents  for  a  fiat  in 
bankruptcy  were  expected  by  every  post. 

But  then  it  is  urged,  that  notice  to  the  Bank  in  London 
was  not  sufficient.  Suppose  a  private  firm  had  two  places 
of  business,  and  that  a  notice  of  this  description  was  given 
at  one ; — would  it  avail  to  say  that  the  transaction  occurred 
at  the  place  where  no  notice  was  given?  [Littledale,  i .  It 
would  be  highly  inconvenient  if  the  Bank  of  England  were 
obliged  to  give  notice  to  all  their  branch  banks.]  It  is  an 
inconvenience  attendant  upon  an  extension  of  their  business, 
from  which  they  derive  great  profit.  It  would  be  much 
more  inconveniient  for  the  public  to  be  obliged  to  give  no- 
tice to  all  the  branch  banks. 

If  the  Court  determine  that  the  Bank  of  England  are 
entitled  to  have  a  reasonable  period  of  time  to  give  notice 
to  their  branch  banks,  of  the  stoppage  of  a  bill,  before  they 
are  to  be  considered  liable  for  paying  it,  there  was  in  this 
case  sufficient  time  for  that  purpose. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  the  course  of  this  term,  deli- 
(«)  As  to  vvhich  see  Thted  v.  Lovell,  2  Stra.  1 103. 
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vered  the  judgment  of  the  Court,  as  follows: — This  was 
an  action  of  trover  to  recover  the  value  of  three  bank  post 
bills  for  500/.  each,  all  of  which  were  in  the  possession  of 
Norcliffe  at  the  time  when  he  committed  an  act  of  bank- 
ruptcy by  absconding,  on  the  12th  MaFch,  1833,  and  all  of 
which  he  disposed  of  after  that  act  of  bankruptcy,  and  be- 
fore the  issuing  of  the  fiat,  which  took  place  within  two 
months  from  the  act  of  bankruptcy,  viz.  on  the  18th  of 
April. 

On  the  l6th  of  March,  notice  was  given  to  the  Bank  of 
England  in  London,  that  Norcliffe  had  absconded  from  his 
creditors  with  the  bills.  And  on  the  8th  of  April,  further 
notice  was  given  to  the  Bank  of  England  in  London,  that 
the  necessary  documents  for  a  fiat  in  bankruptcy  against 
Norcliffe  were  expected  by  every  post. 

One  bill  was  passed  by  the  bankrupt  on  the  1  Ith  April, 
to  Messrs.  Tugwelt  8c  Co.,  bankers,  at  Batb,  who  gave  cash 
for  it,  and  from  them  it  passed  through  several  other  bands, 
and  ultimately  came  to  the  Bank  of  England  branch  bank 
at  Bristol,  on  the  31st  May,  1833.  Messrs.  Tugwell  &  Co. 
had  no  notice  of  any  act  of  bankruptcy  committed  by  JSot' 
cliffe:  and  with  respect  to  the  bill  passed  to  them,  the  only 
question  is,  whether  the  case  comes  within  the  82d  section 
of  6  Geo.  4,  c.  l6,  as  a  payment  bott4  fide  made  to  the 
bankrupt,  and  therefore  valid.  Now  the  cases  of  Ceish  y. 
Young  {a)  arid  Hill  v.  Farnell(b),  have  established  the  posi- 
tion, that  a  purchase  of  goods  for  ready  money,  paid  at  the 
time,  comes  within  the  purview  of  that  section,  and  we  see 
no  reason  why  the  taking  of  a  bank  post  bill,  for  which 
cash  is  given  at  the  time,  should  not  be  equally  within  it. 
Messrs.  Tugwell  &  Co.  therefore  acquired  a  property  in  the 
bill,  and  could  pass  the  same  to  others.  It  follows,  that 
the  plaintifis  cannot  maintain  this  action  as  to  that  bill,  and 
indeed  that  point  seems  to  have  been  conceded  in  the 
course  of  the  argument. 

(a)  3  Dowl.  &  Rjfl.  652 ;  3  Barn.  &  Crassw.  413. 
(6)  9  Barn.  &  Cressw.  45. 
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The  other  two  bills  were  delivered  by  Hordiffe^  indorsed 
ill  blank,  to  Mr.  Smal/ridge,  at  Gloucester,  on  the  Ktb  of 
April,  in  order  that  he  might  obtain  cash  for  them  from  the 
branch  bank  at  Gloucester.  Smallridge  being  acquainted 
with  the  agent  there,  obtained  cash  for  the  bills  from  the 
branch  bank,  and  by  his  direction  indorsed  the  bills  ''  Pay 
the  Governor  and  Company  of  the  Bank  of  England, 
J.  Smallridge.'*  Smallridge^  however,  was  merely  agent 
for  Norclijif  to  whbm  he  immediately  handed  over  the 
cash,  and  had  no  interest  of  any  kind  in  the  bills.  He  had 
no  notice  of  any  act  of  bankruptcy  committed  by  Norcljffe, 
nor  had  the  agent  at  Gloucester. 

It  is  contended,  and  we  think  rightly,  that  these  bills 
were  not  presented  for  payment  to  the  branch  bank;  for 
though  the  7  Geo.  4,  c.  46,  s.  15,  requires  that  bank  post 
bills  issued  by  the  branch  banks  shall  be  payable  there  as 
well  as  in  London,  yet  the  converse  is  not  enacted;  and 
bank  post  bills  issued  in  London  are  not  payable  at  the 
branch  banks.  They  were  presented  as  they  might  ^have 
been  to  any  other  bankers,  asking  for  change.  Still  the 
question  is,  to  whom  were  they  presented  and  delivered  at 
Gloucester?  And  the  answer  is  undeniable,  that  they  were 
presented  and  delivered  to  the  Bank  of  England,  (the  de- 
fendants,) at  Gloucester,  not  to  the  individual  who  was 
their  agent  there,  as  an  individual.  The  Bank  of  England 
carry  on  business  at  Gloucester  by  the  agent,  who,  in  the 
terms  of  7  Geo.  4,  c.46,  s.  l6,  was  carrying  on  the  banking 
business  there  for  and  on  behalf  of  the  said  Governor  and 
Company.  The  money  paid  for  the  bills  was  the  money 
of  the  Bank  of  England,  and  the  bills  were  indorsed  to  the 
Bank  of  England.  The  transaction  at  Gloucester  took 
place  therefore  between  the  defendants  by  their  agent  on 
the  one  hand,  and  Norcliffe  by  /ns  agent  (^Smallridge)  on  the 
other.  Without  the  aid  of  the  S2d  section  of  the  Bank- 
rupt Act  (a),  no  property  in  the  bills  would  pass  to  the 
defendants  from  Norcliffe,  on  account  of  the  previous  act 

(a)  6  Geo.  4,  c.  16. 
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of  bankruptcy,  and  the  payments  by  the  defendants  to  him, 
whether  made  by  way  of  purchase  of  the  bills,  or  by  way 
of  discharging,  their  liability  as  acceptors,  can  only  be  pro- 
tected under  the  8£d  section,  provided  they  had  no  notice 
of  any  act  of  bankruptcy  committed  by  him. 

This  reduces  the  case  to  the  question,  what  was  the 
effect  of  the  notices  given  to  the  Bank  of  England  in  Lon- 
don i  We  are  clearly  of  opinion  that  those  notices,  taken 
together,  (even  if  any  doubt  could  be  raised  as  to  the  first,) 
amount  to  notice  of  an  act  of  bankruptcy  committed  by 
Uorcliffe.  The  general  rule  of  law  is,  that  notice  to  the 
principal  is  notice  to  all  his  agents;  May  hew  v.  Eames{fl)\ — 
at  any  rate,  if  there  be  reasonable  time  (as  there  was  here) 
for  the  principal  to  communicate  that  notice  to  his  agents, 
before  the  event  which  raises  the  question  happens.  We 
have  been  pressed  with  the  inconvenience  of  requiring  every 
trading  company  to  communicate  to  their  agents  every- 
where, whatever  notices  they  may  receive ;  but  considericg 
that  direct  notice  was  in  this  case  given  to  the  defendants 
themselves,  of  the  bankruptcy  of  the  holder  of  the  bills,  we 
steer  clear  of  the  doctrine  (lately  much  disputed  (6))  of 
negligence  or  imprudence  in  the  party  receiving  negotiable 
instruments  for  consideration,  and  without  fraud.  The 
argument  ab  inconvenienti  is  seldom  entitled  to  much 
weight  in  deciding  legal  questions;  and  if  it  were,  other 
inconveniences  of  a  more  serious  nature  would  obviously 
grow  out  of  a  different  decision. 

For  these  reasons,  we  are  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  the  value  of  two  of  the  bills  in  ques* 
tion,  but  not  of  the  third. 

Verdict  reduced  to  1000/. 


(a)    5  Dowl.  &  Rjfl.  484;   3 
Baro.  &  Cressw.  601. 


{h)  Vide  Baekhoiue  v.  Harritonf 
ante,  iii.  188,  and  Crook  v.  JattUf 
ibid.  257. 
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Sheriff,  Gent,  one  &c.  v.  Dame  Maria  Elizabeth         v^'n^^ 
Gresley. 

The  plaintiff,  an  attorney,  having  delivered  his  bill  of  costs.  An  attorney 

Gase/ee,  J.,  on  23d  May  last,  made  an  order  for  taxation,  ^""^  Hn'ac- 

which  at  the  same  time  he  suspended  for  10  days. .  On  7th  tion  for  his 

June  the  plaintiff  obtained  a  rule  nisi  in  the  Common  Pleas  order  obtained 

for  setting  aside  the  order;  which  rule  was  discharged  on  to  tax  Iiw  bill, 
®  '  .  °      ,        until  tbe  taxa- 

17th  June.     On  19th  June,  no  appomtment  for  taxation  tioniscom- 

having  been  yet  obtained,    the   plaintiff  issued  a  capias  ji^'grVwaiv- 

against  the  defendant,  for  800/.  and  upwards ;  under  which  ed. 

she  was  arrested  on  the  23d.    The  defendant  applied  to  ^j^g  for^three 

Pattesott,  J.,  at  chambers,  to  be  discharged  from  the  arrest,  dajfs  to  obiain 

The  plaintiff  admitted  that  the  arrest  was  for  his  demand  on  rnent  for  taz- 

tbe  bill  of  costs,  but  contended  that  the  arrest  was  regular,  ^^*?"  '^  "^    , 

and   relied   upon   Steventon  v.   Waison{a),    Paiteson,  J ,,  ordor, 

however,  ordered  the  discharge  with  costs.     The  defend*  wiUnot  un-^ 

ant  commenced  an  action  against  the  plaintiff  for  the  arrest,  less  a  strooj; 

case  be  made 
out,  review 

Knowles  having  obtained  a  rule  nisi   to  set  aside  the  ^^f  decision  of 

.  .  a  judge  at 

order  of  Patteson,  J,,  or  so  much  of  it  as  required  the  chambers,  as 

plaintiff  to  pay  costs,  ^o  costs. 

Whaieky  now  showed  cause.  The  order  for  taxation  is 
made  under  2  Geo,  2,  c.  23  s.  23,  which  expressly  provides, 
that  pending  the  reference  and  taxation,  no  action  shall  be 
commenced  or  prosecuted  touching  the  attorney's  demand 
upon  the  bill  so  referred.  Steventon  v.  Watson  was  con- 
sidered by  Mr.  Justice  Paiteson  as  not  law ;  and  obviously  it 
cannot  be  law.  It  is  in  direct  contradiction  of  the  statute* 
which  does  not  appear  to  have  been  under  the  notice  of 
the  Court.  In  Hewitt  v.  Bellott{b\  it  appears  to  have 
been  assumed  by  both  the  counsel  and  the  Court,  that  an 
action  could  not  be  commenced  upon  the  attorney's  de- 
mand until  the  taxation  was  at  an  end.  It  is  impossible  to 
say  that  this  case  is  not  directly  within  the  prohibition  in 
(a)  1  Bos.  &  Pul.  365.  (6)  2  Barn.  &  Aid.  745. 


492  CASES  IN  THE  KING*S  BENCH, 

1835.        the  Statute.     It  is  an  action  commenced,  pending  the  re- 
ference and  taxation. 

Knowlesj    contri.      Steventon    v.    Watson   has    never 
been  overruled,  and  is  good  law.    The  right  to  bring  an 
action  upon  any  demand  which  a  party  may  have  against 
another,  ia  a  commoq-law  right,  which  cannot  be  taken 
away  except  by  the  clear  words  of  an  act  of  parliament. 
The  words  of  the  enactment  which  has  been  relied  on  here 
do  not  amount  to  a  clear  and  positive  enactment.    In  Ste- 
ventOH  V.  Watson  the  act  of  parliament  must  have  been  con- 
sidered. Le  iJ/anCj  Serjt.  must  have  moved  upon  the  statute, 
as  otherwise  there  could  have  been  no  ground  for  the  ap« 
plication*     But  further,  it  was  the  duty  of  the  party  who 
obtained  the  order,  to  have  obtained  an  appointment  for 
taxation  immediately.     Here  was  three  days  neglect  to 
proceed  with  the  taxation.     [Lord  Detiman,  C.  J.     We 
should  require  a  very  strong  case  to  make  us  think  that  an. 
abstinence  for  three  days  was  a  waiver.]    It  is  understood 
to  be  the  established  practice  to  get  an  appointment  im- 
mediately.    Were  the  party  not  bound  to  proceed  immedi-, 
ately,   he   might  delay   the  attorney's  claim    indefinitely. 
[Patteson  J,    Why  may  not  the  attorney  get  an  appoint- 
ment.^ The  act  of  parliament  contemplates  that  in  case  of 
the  party's  not  following  up  the  order,  the  attorney  may 
get  an  appointment  ex  parte.]     It  is  a  proceeding  adverse 
to  the  attorney:   It  cannot  be  expected  that  an  attorney 
should  proceed  ex  parte  to  taxation.     By  analogy  to  the 
ordinary  cases  of  orders,  a  neglect  to  proceed  immediately 
is  a  waiver.     If  a  party  obtains  a  summons  and  an  order 
thereon,  a  delay  of  a  single  day  is  a  waiver  of  the  order  (a). 
But  it  is  hoped  that  the  Court  will  at  all  events  so 
modify  the  order  of  PatUsotu  J.,  as  to  relieve  the  plaintiff 
from  costs,  and  prevent  the  defendant  from  proceeding  in 
any  action  for  the  arrest.     He  acted  upon  a  decision,  which 
has  never  been  over-ruled,  and  ought  not  therefore  to  be 

(a)  Vide  Mwdougall  v.  NkhoHt,  ante,  366. 
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mulcted  in  costs.  It  is  undoubtedly  settled  that  a  judge 
at  chambers  has  power  to  grant  costs,  but  it  is  also 
settled  that  the  power  ought  only  to  be  exercised  in 
extreme  cases;  In  the  matter  of  Bridge  and  Wright  {a). 
This  can  hardly  be  said  to  be  an  extreme  case. 
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Lord  Denman,  C.  J. — Immediately  after  the  Court  of 
Common  Pleas  had  made  an  end  of  his  own  suspension  of 
the  order  for  taxation,  the  plaintiff  arrests  the  defendant 
for  the  demand  upon  his  bill.  The  case,  therefore,  is  not 
precisely  analogous  to  Steventon  v.  Watson,  The  question, 
however,  is,  whether  that  case  is  of  is  not  law.  I  think 
that  it  in  terms  contravenes  the  act  of  parliament,  and 
therefore  of  course  it  is  not  law.  That  being  so,  this  rule 
must  be  discharged,  as  far  as  it  is  for  setting  aside  the 
order  for  discharging  the  defendant  out  of  custody.  With 
regard  to  the  costs,  I  must  say  that  I  think  that  we  cannot 
relieve  the  plaintiff  from  costs.  The  Court  would  be  ex- 
tremely unwilling  to  review  the  decision  of  the  learned 
judge  as  to  costs.  There  certainly  is  not  a  sufficient  case 
made  out.  I  think,  however,  that  it  should  be  made  a 
term  of  giving  the  defendant  the  costs  of  this  rule,  that 
the  action  which  has  been  commenced  by  the  defendant 
shall  not  be  proceeded  with,  nor  any  other  action  com- 
menced by  her  in  respect  of  this  arrest. 

Patteson,  J. — In  Steventon  v.  Watson  the  Court  pro- 
ceeded, not  upon  the  act  of  parliament,  but  upon  a  notion 
that  the  application  was  for  an  attachment,  and  that  they 
could  not  grant  an  attachment  for  a  contempt  in  another 
Court.  When  this  rule  was  granted  we  were  under  a  mis- 
apprehension of  the  facts  as  to  the  extent  of  the  delay. 

Rule  discharged  with  costs,  the  defendant  undertaking 
to  discontinue  the  action  already  commenced,  and 
to  bring  no  other  action. 


(a)  AfUty  iv.  5. 
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The  King  v.  The  Archdeacon  of  Middlesex  and 
another. 

Where  two      A  RULE  had  been  obtained  for  a  mandamus  to  be  di- 
have  each  a      reeled  to  Dr.  Potis,  the  archdeacon  of  the  archdeaconry  of 

colourahle        Middlesex,  and  Dr.  Phillimore,  his   surrogate,  to   admit 

title  to  the  of-  '  ^  ©      ' 

iice  of  church-  James  Hayxoood2inA  Robert  Taylorns  churchwardens,  and 

TuKht  "o^*^    AficAae/  Staunton,  Richard  Cobbett,  the  younger,  Benjamin 

sworn  in,  ad-  James,  and  William  Henry  Clark,  as  sidesmen  (a)  of  the 

'"^Hem  that     Parish  of  St.  Martin's  in  the  Fields,  for  the  year  ensuing. 

the  ordinary  is      The  application  was  made  under  the  following  circum- 
bound  to  _      ,  .     ^  A     .,  . 

swear  in  Stances: — On  the  20th  of  April,  1835,  a  vestry  meeting  was 

churchwar-   ^  j,gjj  |^j.  j|jg  purpose  of  electing  churchwardens  and  sides- 

mediately         men  for  the  parish.     The  election  being  contested  by  two 

pfyine  to  be^  parties,  a  poll  was  demanded  and  taken,  and  a  scrutiny  was 

sworn  in  (</),     afterwards  demanded.  Scrutineers  were  appointed  by  each 

ing  an  usage     P^rty.    Those  appointed  by  one  party  objected  to  the  re- 

not  to  swear    ception  of  a  plurality  of  votes,  which  the  chairman  had 
in  until  the  •  "^  .      ,  ,       ,  •  ,     ,  ,  .  ,   j     • 

first  visitation  received,  and  which  the  other  scrutineers  contended  that 

after  Easter,  certain  of  the  voters  were  entitled  to  under  58  Geo.  3,  c.  69, 
sect.  3  (6).  By  allowing  such  plurality  of  votes  a  large 
majority  was  given  to  the  parties  applying  for  this  manda- 
mus, and  a  report  was  made  to  that  effect  by  the  scrutineers 
appointed  by  their  party  ;  but  the  other  scrutineers  refused 
to  sign  the  report.  On  the  27th  April  the  present  appli- 
cants attended  at  the  chambers  of  Dr.Phiilimore,  at  Doctors' 

(a)  For  the  nature  of  this  office,  ant  who  shall,  by  the  last  rate 

and  for  the  origin  of  1  he  term  sides-  which  shall  have  beea  made  for 

men  or  lynodkmfn,  see  Burn*s£ccl.  the  relief  of  the  poor,  have  been 

Law,  tit.  Churchwarden.  assessed  and  chai^red  upon,  or  in 

(6)  By  sect.  3, ''  Every  inhabit-  respect  of  any  annual  rent,  profit, 

(c)  Or  to  a  mandamas  to  swear  iu  one  of  the  two  sets,  &c.,  containing  the  usual  sormise, 
that  the  prusecutors  of  the  mandamus  were  duly  elected,  the  officer  may,  at  the  peril  of  an  ac- 
tion, return  that  the  prosecutor  was  not  duly  elected.  Rex  ▼  P.  WiUiami,  3  Maon.  &  Ryl.  40t; 
8  Bam.  &  CresBw.  681 ;  Anthony  ▼.  Seger,  1  Hagg.  10.  Such  a  return  could  not  be  quashed 
for  insufficiency  :  Rat  v.  F.  WiUUmu,  ubi  ntprh.  Nor  does  it  appear  to  be  traversable :  mtU, 
996,  n.,  4S7,  n. 

(d)  On  the  other  hand,  a  churchwarden  duly  elected  may  be  rsfutrad  by  the  Spiritual  Court 
to  take  the  oath  of  office  liefore  the  proper  ordinary.  Cooper  x.Allnutt,  S  Philllm.  166. 
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Commons^  and  applied  to  be  admitted  and  to  take  the  oaths 
of  their  several  offices.  Dr.  Phillimorey  in  answer  to  this  ap- 
plication>  said,  that  he  considered  that  he  could  not  admit  the 
parties  until  the  annual  visitation,  which  would  take  place  on  ^^^^^^^^ 
the  9th  of  May.  He  also  stated  that  it  was  customary  in  the  and  another. 
archdeaconry  of  Middlesex,  for  the  churchwardens  and  sides- 
men to  wait  for  admission  until  the  annual  visitation  next 
after  Easter;  but  that  the  custom  had  been  departed  from, 
and  the  parties  admitted  immediately  after  their  election  {a). 


or  value  not  amoonting  to  50/.,  shall 
have  and  be  entitled  to  give  one  vote 
and  no  more ;  and  every  inhabit- 
ant there  present,  who  shall  in  such 
bar  rale  Imhw  been  assessed  or 
cbaiged  upon  or  in  respect  of  my 
annual  rent  or  rents,  profits,  or 
value,  amounting  to  50/.  or  up- 
wards, (whether  in  one  or  in  more 
than  one  sum  or  charge)!  shall 
have  and  be  entitled  to  give  one 
vote  for  every  25/.  of  annual  rent, 
profit,  and  value  upon  or  in  respect 
of  which  he  shall  have  been  asses- 
sed or  charged  in  such  last  rate, 
so,  nevertheless,  that  no  inhabit- 
ant shall  be  entitled  to  give  more 
than  six  votes;  and  in  case  where 
two  or  more  of  the  inhabitants 
present  shall  be  jointly  rated,  each 
of  them  shall  be  entitled  to  vote 
according  to  the  proportion  and 
amount  which  shall  be  borne  b^  him 
of  the  joint  charge;  and  where 
one  only  of  the  persons  jointly 
rated  shall  attend,  he  shall  be  en- 
titled to  vote  according  to  and  in 
respect  of  the  whole  of  the^ joint 
charge." 

{a)  By  the  90th  canon  of  1603, 
churchwardens  are  to  be  chosen  in 
Easter  week,  (1  Gibs.  Cod.  first 
edition,  se42).  The  118th  canon 
requires  the  swearing  in  to  be  in 
the  first  week  after  Easter,  or  xome 


weekfollowifigf  according  to  the  di' 
rectUm  of  the  ordinary y  (Ibid.  24S). 
The  140th  canon  of  1603  de- 
clares, that  ^  whosoever  shall  af- 
firm that  no  manner  of  person, 
either  of  the  clergy  or  laity,  not 
being  themselves  particularly  as- 
sembled iu  the  sacred  synod,  are 
to  be  subject  to  the  decrees  there- 
of, in  causes  ecclesiastical  (made 
and  ratified  by  the  king's  majesty's 
supreme  authority),  as  not  having 
given  their  voice  unto  them;  let 
him  be  excommunicated,  and  not 
restored  until  he  repent  and  pub- 
licly revoke  this  his  wicked  error." 
(2 Gibs.  Cod. 474.)  Notwithstand- 
ing this  denunciation,  it  has  been 
questioned  how  far  these  canons 
are  binding  upon  the  laity  even  in 
matters  ecclesiastical.  See  Grooe 
v.  Dr.  miioty  2  Vent.  41 ;  HiU  v. 
Good,  Vaugh.  302 ;  Middleton  v. 
Croft,  2  Stra.  1056;  S,  C.  Cas. 
temp.  liardw.  57,  3^6,  395,  and 
4  Vin.  Abr.  320,  pi.  14,  from 
MS.;  Com.  Dig.  tit.  Canons(C). 
And  see  Caudrcj^'s,  ca&e,  5  Cu. 
Rep.i — xxxiib;  Cases  of  Convo- 
cations, 12  Co.  Rep.  72;  2  Inst. 
653,  8;  Birdv.Smith^Fn.  Moore, 
781,  783,  third  point;  Matthew 
V.  Burdett,  2  Salk.  412;  2  Gibs. 
Cod.  974,  984;  Wats.  C.  L.  23, 
24;  pmtj4Q7{ay 
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upon  the  surrogate's  being  satisfied  that  a  case  of  emef- 
The  Kiwo     8®*^<^y  ^^^  arisen  to  justify  such  a  course.     The  parties  in- 
^-  timated  that  they  intended  to  apply  for  a  mandamus,  which 

Middlesex     ^i**  Phillimon  stated  he  would  very  readily  oliey. 
and  another. 

Campbell,  A.  G.  now  shewed  cause.  It  is  admitted 
that  where  two  parties  have  made  out  a  colourable  title  to 
the  office  of  churchwarden,  the  ecclesiastical  authority  b 
bound  to  admit  and  swear  in  both  parties;  Before,  iiow- 
ever,  the  Court  grants  a  mandamus,  it  will  see  that  there 
has  been  a  direct  refusal  to  do  the  act  which  by  the  pro- 
posed mandamus  is  to  be  commanded  to  be  done.  In  the 
present  instance  there  has  been  no  direct  refusal  to  admi- 
nister the  oath  to  the  parties. 

The  application  to  Dr.  Phillimore  was  premature.  The 
practice  of  the  archdeaconry  of  Middlesex  is,  for  the  church- 
wardens-elect to  be  admitted  and  sworn  in  by  the  surrogate, 
upon  the  first  visitation  which  takes  place  after  Easter, 
and  for  the  former  churchwardens  to  remain  in  office  until 
that  period. 

The  application  was  irregular,  being  made  to  Dr.  PhillU 
more  at  his  chambers,  and  not  to  him  while  acting  in  his 
official  character  of  surrogate.  It  does  not  appear  that  any 
application  was  made  on  the  9th  of  May,  w*hich  was  the 
day  on  which  the  applicants  were  informed  by  Dr.  Philli- 
more that  they  might  be  admitted. 

Sir  W.  Follett  (with  whom  was  Steer)  in  support  of  the 
rule.  No  good  reason  for  not  admitting  and  swearing  in 
the  parties  on  the  27th  of  April  has  been  shewn.  There 
was  a  direct  refusal  on  the  part  of  Dr.  Phillimore  to  admit 
and  swear  in. 

The  usage  which  has  been  mentioned  is  not  a  custom 
in  the  legal  sense.  If  it  is  to  be  considered  as  a  custom,  it 
is  one  which  cannot  be  supported.  Churchwardens  are,  by 
statute  (a),  to  be  elected  on  Easter  Monday,  and  they  have 

(a)  By  43  EliM,  c.  2.  the  church-      three,  or  two  substantial  house- 
wardens  of  every  parish,  and  four,      holdeis  there,  as  shall  be  thought 
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a  right  to  be  sworn  in  immediately  upon  election.  The 
practice  undoubtedly  is,  for  the  churchwardens  to  be  sworn 
in  by  the  surrogate  of  the  archdeacon,  but  the  place  is  im- 
material.    They  may  be  sworn  in  at  the  surrogate's  cham-  -\**chdeacoii  of 

°  Middlesex 

bers  or  any  where  else.  and  another. 

Dr.  Phillimore*s  answer  amounted  to  a  refusal  to  swear 
the  parties  in  on  the  day  on  which  the  application  was  made. 
He  had  no  right  to  require  them  to  wait  until  the  day  of 
the  visitation.     (Here  he  was  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  — It  is  to  be  lamented  that  the 
surrogate  did  not  swear  in  the  parties  when  they  applied  to 
him  for  that  purpose.  That  which  he  said  amounted  to  a 
refusal.  His  answer  amounts  to  this,  "  I  will  not  admit 
you  now^  because  it  is  customary  in  the  archdeaconry  of 
Middlesex^  to  swear  in  the  churchwardens  upon  the  first 
visitation  day,  which  will  be  on  the  9th  of  May."  The 
churchwardens  had  a  right  to  be  admitted  when  they  ap- 
plied.    This  rule  must  therefore  be  made  absolute. 

It  is  clear,  according  to  the  old  practice,  that  where  there 
are  two  sets  of  parties  who  have  each  a  colourable  title  to 
the  office  of  churchwarden,  both  sets  must  be  sworn  in. 

The  other  judges  concurred. 

Rule  absolute  (a). 

meet,  to  be  nominated  yearly  in  office  of  a  churchwarden  within 

Easter  week,  or  within  one  month  your  parish,  and  according  to  the 

after  Easter,  acder  the  hand  &c.,  best  of  your  skill  and  knowledge, 

shall  be  called  overseers  of  the  present  such  things  and  persons  as, 

poor  of  the  same  parish.      Tliis  to  your  knowledge,  are  presentable 

statute  requires  the  supplementary  by  the  laws  ecclesiastical  of  this 

overseers, — those  whom  it  ofso-  realm/' Gibs.  Cod.  3 IC.  Where  the 

datcM  with  the  churchwardens, —  ordinary  knows  that  the  party  ap« 

to  be  elected  within  one  month  plying  to  be  sworn  in  has  no  legal 

after  Easter;  but  seems  to  treat  title,  it  seems  to  be  less  objection- 

the  churchwardens  themselves  as  able  to  return  non  debito  modo 

persons  already  in   office.    And  electus  to  a    mandamus,     {vide 

see  ante,  495  (a).  ante,  494,  (a)),  than  to  administer 

(a)  The  form  of  the  oath  to  be  an  oath  under  circumstances  which 

administered  is,  ''You  shall  swear  render  it  idle  and  inoperative, 
truly  and  faithfully  to  execute  the  « 

VOL.  V.  K  K 
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The  King  v.  The  Nottingham  Old  Watebwobks 
Company. 

Whereasta-  SiR  WILLIAM  FOLLETT,  in  last  Easter  tenn,  ob- 
that  Twater-  tained  a  rule  nisi  for  a  mandamua  to  the  Company  of  the 
works  Com-     Proprietors  of  the  Old  Nottingham  Waterworks,  cooamand- 

pany  shall  .       \  .  -        ,  .  ^      • 

make  compen-  mg  them  to  issue  a  warrant  for  the  summomng  of  ajury 

maTdonJ^rn   *^  ^^  impanelled  according  to  the  directions  of  7&8  Geo.  4, 

executing  the   c.  Ixxxii,  "  For  more  effectually  supplying  with  water  the  in- 

these*works      habitants  of  the  town  and  county  of  the  town  of  Nottingham, 

are  restricted    qq^j  (he  neighbourhood  thereof/*  to  assess  the  damages  sus- 

li°ne,  damage     tained  by  Sarah  Turner  in  her  lands,  &c.  by  reason  and  in 

occasioned  by   consequence  of  certain  works  done  and  erected  by  the  said 

executing  the  ^        .  .  •       r    t 

prescribed        Company  m  the  execution  of  certam  of  the  powers  of  the 

works  IS  with-      y  statute.    This  rule  was  obtained  upon  affidavits  which 

in  the  proviso,  ^  *^ 

although  the     stated  the  following  facts : 

lured  be  not         Mrs.  Turner  is  tenant  for  life  of  a  water-mill  on  the  river 

within  the  ,    J^en,  at  Lenton,  Nottinghamshire.     Before  the  act  the 

And  KmhUf  Company   possessed  certain  works  for  raising  water  at  a 

that  the  act      point  below  Mrs.  Turner's  mill,  and  had  there  erected  a 

would  protect    '^ 

the  company,    weir  across  the  river.    After  the  passing  of  the  act  the  Com* 

t[on*aUaw%r  pany  erected  their  works  100  yards  higher  up  the  river,  where 
the  injury.  also  they  erected  a  new  and  a  higher  weir,  which  penned 
back  the  water  upon  Mrs.  Turner's  mill,  whereby  the  power, 
and  consequently  the  value,  of  the  mill  was  greatly  di- 
minished. Applications  to  the  Company  for  a  removal  of 
the  weir,  or  for  compensation  for  the  injury  sustained  by 
her,  were  made  by  Mrs.  Turner,  and  afterwards  by  her 
attorney,  but  without  effect.  A  notice,  requiring  the 
Company  to  make  compensation  according  to  the  provisions 
of  the  act,  or  to  issue  their  warrant  for  the  summoning  of  a 
jury  for  the  purpose  of  assessing  such  damages,  was  served 
in  November  last;  but  the  Company  neither  tendered  com< 
pensation  nor  issued  their  warrant  as  required. 

Affidavits  in  answer  stated  that  the  new  weir  is  one  mile 
and  a  half  below  the  mill,  and  is  erected  for  the  purpose  of 
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turamg  the  water  of  the  river  to  work  the  water  wheel         1835. 
which  raises  the  water  brought  from  certain  springs  nien- 
tioned  in  the  act,  to  a  higher  level,  for  the  supply  of  the  vV 

inhabitants  of  Nottingham.  ^^^Lm'^Old'^ 

The  act  of  7  8c  8  Geo.  4, — ^after  reciting  that  the  inhabit-  Waterworks 
ants  of  Nottingham  had  long  been  supplied  with  water  from 
the  river  Leen,  by  means  of  works  constructed  at  the  ex* 
pense  of  the  proprietors  of  such  works,  that  through  the 
increase  of  manufactures,  iic.,  the  water  of  the  river  had 
become  impure,  and  that  it  was  desirable  that  Nottingham 
and  some  of  the  neighbouring  parishes  should  be  regularly 
supplied  with  water  from  certain  springs  in  the  parish  of 
Basjhrd, — incorporated  the  proprietors  of  the  old  works  for 
completing  Scc,  the  waterworks  8cc.,  thereby  authorized  to 
be  done,  constructed  8cc.,  by  the  name  of  '*  The  Company 
of  Proprietors  of  the  Nottingham  Old  Waterworks." 

Sect.  2  enacted,  that  it  should  and  might  be  lawful  to 
and  for  the  Company  to  continue^  make,  maintain,  complete, 
sink,  lay  down,  fix,  and  keep  waterworks,  houses  and  other 
buildings,  reservoirs,  cisterns,  tanks,  aqueducts,  t^etrs  &c., 
in  or  near  the  several  parishes  there  named,  of  which  Lenttm 
was  one ;  and  from  time  to  time  to  regulate,  conduct,  con- 
tinue, cleanse,  open,  widen,  enlarge,  alter,  amend,  and  use  the 
Bame,  and  to  discontinue  the  same,  and  make  and  maintain 
other  works  of  the  like  or  a  different  nature  and  sorts,  as 
the  said  Company  should  think  fit  and  proper,  subject  to  the 
restriction  thereafter  contained.  And  the  Company  were 
authorized  to  enter  lands  &c.,  mentioned  and  specified  in 
the  plans  and  books  of  reference,  and  to  ascertain  and  set 
iut  such  parts  thereof  as  they  should  think  necessary  and 
proper  for  continuing,  making  &c.,  and  using  the  said  water- 
works, reservoirs  8cc.,  and  all  other  such  works,  matters 
and  conveniences  as  they  should  think  necessary  for  effect- 
ing the  purposes  aforesaid ;  and  also  to  construct,  erect, 
do,  and  perform  all  other  matters  and  things  which  should 
be  deemed  necessary  and  convenient,  for  the  making,  com- 
pleting, improving  and  continuing  the  said  waterworks,  and 
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1835.        for  conveying  and  bringing  a  sufficient  supply  of  water  to 
and  through  the  several  streets  &c.,  in   Nottingham,  and 
the  parishes  or  townships  of  Basford,  Radford,  and  Lenton; 
The  NoTTiNo-  and  they  were  empowered  to  supply  the  waterworks  with 

HAM  Old  /  .  .  .      r.      \.       ,  •   .  1  J    • 

Waterworks  ^^ter  from  certam  spnngs  m  Basford  parish ;  they  domg  as 
Company.  \\ii\^  damage  as  might  be  in  the  execution  of  the  powers 
thereby  granted,  and  making  full  satisfaction,  in  manner 
thereinafter  mentioned,  to  the  owners  and  proprietors  of, 
and  all  persons  interested  in  any  lands  &c.,  which  should 
be  taken,  used,  removed,  diverted,  or  injured,  for  all  damage 
to  be  by  them  sustained,  in  or  by  the  execution  of  all  or 
any  of  the  powers  thereby  granted. 

Sect.  3  recited,  that  maps  or  plans  describing  the  sites  of 
the  springs,  and  the  several  intended  reservoirs  and  line  of 
pipes  and  other  works,  and  the  lands  or  places  upon  or 
through  which  the  same  were  respectively  made  or  built,  or 
were  intended  to  be  carried,  together  with  a  book  of  refer- 
ence containing  a  list  of  the  names  of  the  owners,  that  re- 
spectively had  been  deposited  with  the  clerks  of  the  peace 
of  Nottingham  and  of  Nottinghamshire;  and  then  the  section 
enacted,  that  the  maps  Inc.,  should  remain  in  the  same  cus- 
tody, and  be  open  to  inspection,  and  that  copies  should  be 
given  on  certain  terms  ;  and  that  the  Company,  in  making 
such  reservoirs,  aqueducts,  conduits,  and  other  works,  and 
layuig  such  pipes  as  aforesaid,  should  not  deviate  from  the 
line  described  in  the  maps  or  plans* 

Sect.  4,  empowered  the  Company  to  purchase,  and 
bodies  politic  &c.,  to  sell  and  convey  lands  &c. 

Sect.  7  enacted,  that  the  owners  and  occupiers  of  lands, 
springs.  See,  through,  in  or  upon,  over  or  under  which  the 
works  thereby  authorized  were,  or  were  intended  to  be 
made  or  laid,  might  receive  satisfaction  for  the  value  of  such 
land  Sec.,  and  for  the  damages  to  be  sustained  in  making 
and  completing  the  said  works,  in  such  gross  sums  as 
might  be  agreed  upon;  and  in  case  of  disagreement  as 
to  the  amount  or  value  of  such  satisfaction,  the  same  should 
be  assessed  by  a  jury. 
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Sect.  8  contained  the  usual  provisions  with  respect  to  the        1835. 
summoning  8lc.,  of  a  jury,  who  were  to  give  a  verdict  for  the       ^^^^^"^^^ 
sums  to  be  paid  for  such  lands  8cc.,  to  be  taken  or  made  use  ^. 

of  for  the  purposes  of  the  act,  and  also  a  separate  and  dis-  TbeNoTTmc- 
tinct  sum  for  compensation   for  damages   which  had  or  Waterworks 
should  be  occasioned  to  the  owners  &c.,  of  such  lands  &c..     Company. 
for  or  by  reason  of  the  severing  or  dividing  the  same  from 
other  lands  &c.,  belonging  to  them,  or  by  reason  of  the 
making  See.,  the  works,  or  by  reason  of  the  execution  of 
any  of  the  powers  given  to  the  Company. 

Sect.  15  enacted,  that  if  at  any  time  thereafter  any  per- 
son should  sustain  any  damage  in  his  lands,  tenements  &c., 
by  reason  of  the  execution  of  any  of  the  powers  of  that  act, 
and  for  which  a  compensation  was  not  thereinbefore  pro- 
vided, then,  and  in  every  such  case,  such  damages  should 
be  assessed  by  a  jury  as  before  directed  with  respect  to 
such  damages  &c.,  as  were  thereinbefore  provided  for. 

The  mill  of  Mrs.  Turner  was  not  mentioned  in  the  sche- 
dule, or  book  of  reference,  or  marked  in  the  maps  or  plans; 
nor  was  the  old  weir  so  mentioned  or  marked  ;  but  the  part 
of  the  river  Leen,  which  runs  through  the  parish  of  Lenton, 
was  delineated  in  the  maps  or  plans. 

ilf .  X).  Hill  and  Humfrey  shewed  cause,  and  contended 

that  Mrs.  Turner\  remedy  was  by  action  at  law,  and  not 

under  either  of  the  compensation  clauses  of  the  local  act ; 

that  those  clauses  applied  only  to  cases  where  injury  was 

done  in  the  execution  of  the  compulsory  powers  of  the  act,  and 

that  the  injury  done  to  Mrs.  Turner's  mill  was  not  an  injury 

so  caused,  for  that  neither  the  mill  nor  the  weir  were  en-' 

tered  in  the  schedule,  the  map  or  plan,  or  the  book  of 

reference,  in  relation  to  property  pointed  out,  in  which 

alone  they  contended  that  the  compulsory  powers  were 

given  to  the  Company.    -Ber  v.   The  Hungerjord  Market 

Company  J  {Ex  parte  Yeates){a),  and  Scales  v.  Pickering  {b), 

>Vere  relied  on. 

(a)  Ante,  ii.  p.  340 ;  1  Adol.  &         (6)  4  Bingh.  448 ;   1  Moore  & 
Ellis,  e68.  Payne,  195. 
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1B35.  Sir  W.  FoUett  contr^,  contended,  that  the  statute  would 

!sri7^      be  an  answer  to  any  action  brought  by  Mrs,  Turner ;  that 
The  Kino  .  *       f  .   ,  -   .  •        .  . 

v.  section  15  extended  to  consequentwl  injury  occasionea  to 

^^ham^Old  ^  any  individuals  through  the  execution  of  any  of  the  powers 
Waterworks  of  the  act ;  that  the  Company  were  authorized  to  make  or 
MPANY.  ^jj^^  weirs,  provided  they  did  not  deviate  from  the  line 
marked  in  the  map  or  plan,  and  that  the  river  L«en«  and 
consequently  the  weir,  was  within  the  map  or  plan;  and 
that  it  was  not  necessary  that  Mrs.  Ttiruer^  mill  should  be 
within  the  plan  &c  or  any  of  them,  as  the  CoDipany  did 
not  claim  a  right  to  purchase  or  take  the  mill  for  the  pur- 
poses of  the  act. 

Lord  Denman,  C.J. — It  seems  to  me  that  the  act  by 
which  the  injury  is  caused  in  this  case,  is  directly  within 
the  powers  of  the  act.  The  statute  might,  I  think,  be 
pleaded  to  any  action  brought  by  Mrs.  Turner.  This  is 
precisely  the  case  which  the  15th  section  appears  to  con- 
template. 

Patteson,  J. — The  words  of  the  second  section  are 
large.  The  Company  are  thereby  authorized  to  continue 
and  make  weirs  in  the  several  parishes  there  named,  and  of 
which  Lenton  is  one.  That  being  so«  I  think  this  case  is 
within  the  15th  section  of  the  act. 

Williams,  J. — I  am  entirely  of  the  same  opmion. 
There  is  no  doubt  that  this  weir  is  within  the  district  in 
which  the  Company  are  empowered  to  erect  weirs.  I  think 
that  the  clause  regarding  the  plan  does  not  apply ;  and  if  it 
did,  it  would  be  sufficient  that  the  river  is  in  that  pkiu  Were 
we  to  refer  Mrs.  Turner  to  the  ordinary  remedies  by  action^ 
we  should  drive  her  to  a  nonsuit. 

Coleridge,  J. — In  the  very  nature  of  things,  it  is  not 
to  be  expected  that  the  cases  to  which  this  clause  applies, 
can  be  within  the  clause  relating  to  the  plan  &c. 

Rule  absolute^ 
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The  King  v.  The  Justices  of  Suffolk. 

A  Rule  nisi  had  been  obtained  for  a  mandamus,  com-  Uacler79th 

manding  the  justices  to  enter  continuances,  and  hear  the  p^*^£^^^  ^^^ 

appeal  of  the  overseers  of  Manningtree  against  an  order  Amendment 

for  the  removal  of  a  pauper  from  the  parish  of  St.  Mar-  f^^n^^iat 

garet,  io  Ipswich,  to  Manningtree.  «"  o^«f  ®f 

HThe  affidavits  disclosed  these  facts :  uot  be  given 

17th  Sept.  1835,  the  order  of  removal  was  made,  a  copy  within  twenty- 
'^  .  »  r^   one  days  from 

of  which,  together  with  a  copy  of  the  examinations  and  a  the  time  of 

notice  of  chargeability,  was  on  the  following  day  transmit-  ^o"fce^of^^ 
ted  to  the  overseers  of  Manningtree.  chargeability 

9(h  October,  the  overseers  of  Manningtree  sent  to  the  of  the  order 
officers  of  the  removing  parish  a  notice  of  appeal  for  the  and  examina- 
next  General  Quarter  Sessions  to  be  holdenybr  the  borough  overseers  of 
of  Ipswiek,  accompanied  with  a  statement  of  the  grounds  ^^  ^^\ 
of  appeal.  such  order. 

IStb  October,  the  overseers  of  Manningtree^  discovering  ^j^^  practice  as 

that  they  had  erroneously  given  notice  of  appeal  for  the  to  notices  of 

boramgh  sessions^  sent  to  the  officers  of  the  removing  parish  bemg  expressly 

a  notice  of  appeal  for  the  next  General  Quarter  Sessions  Altered  by  the 

■^*^  act,  remains 

to  be  holden  for  the  county  of  Suffolk,  and  referred  to  the  as  before,  al- 

statement  of  the  grounds  of  appeal,  sent  with  the  former  ^^^  gj  ^^ 

notice.  statement  of 

By  the  practice  and  rules  of  the  Suffolk  Quarter  Ses-  LpfaHs  re- 

sions,  eight  days'  notice  of  appeal  is  suificient.  q"»red  to  be 

^^,"..  .  ,  ,,      delivered  with 

23d  Uctober,  the  county  sessions  commenced ;  and  the  such  notice, 

jvstices,  considering  that  notwithstanding  the  practice  of  ^^  ^^  ^^^^ 

the  sessions,  notice  of  appeal  ought,  under  the  Poor  Law  before  the 

Amendment  Act  (a),  to  have  been  given  within  twenty-one  [^^^5^^ 

where,  by  the 
(a)  4  &  5  Will.  4,  c.  76.  practice  of  the 

sessions,  eight 
dm'  notice  only  is  reouired,  *  notice  of  appeal,  given  eight  days  before  the  sessions,  is 
sufficient,  provided  such  statement  of  the  erounds  of  appeal  he  delivered  fourteen  days 
before  the  sessions ;  at  least  where  the  delivery  of  such  statement  is  accompanied  with 
the  service  of  a  notice  of  appeal  de  fucio,  although  such  notice  be  erroneous,  as  pur- 
porting to  be  given  for  the  koromghj  instead  of  the  county  sessions. 
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1835.        days  from  the  time  of  seudiiig  the  notice  of  chargeability, 

^^^T^"^      Sec,  and  that  the  notice  of  9th  October  wa«  a  nullity^  le- 
The  Kino      ^       .       , 

V.  fused  to  hear  the  appeal. 

Justices  of  .  ,     ,    .    . 

Suffolk.  .  i.  •'i     i 

Biggs  Andrews  shewed  cause.    It  wiU  probably  be  coo- 

WhetE^*"'"      ^^^^^^  ^^^^  ^^®  notice  pf  appeal  to  the  borough  sessions 
tice  of  appeal    Was  a  sufficient  notice,  and  Rex  v.  Justices  of  Carmarthen  {a) 
"khif?SJ.  ^^"  probably  be  cited  in  support  of  that  argument.    The 
one  days  after  notice  of  appeal  to  the  borough  sessions  in  this  case  is, 
charceability.    however,  clearly  erroneous  in  itself,  and  canOQt  be  con- 
sidered as  tantamount  to  a  notice  of  an  intention  to  appeal 
to  the  county  sessions ;  and  Hex  v.  Carmarthen  is  mani- 
festly distinguishable.     The  notice  of  IStb  October  was 
too  late.     Notice  of  appeal  oughty  since  the  passing  of  the 
Poor  Law  Amendment  Act,  to  be  given  within  twenty-one 
days  from  the  time  of  sending  the  notice  of  chargeabiiity, 

4  &  5  W.4,     &c.     Sect.  79  of  that  statute  enacts,  that  no  poor  person 
c.  76  9.  79. 

'  '  shall  be  removed  under  any  order  of  removal  until' twenty* 

one  days  after  a  notice  in  writing  of  his  being  chargeable 
or  relieved,  accompanied  by  a  copy  or  counterpart  of  the 
order  of  removal,  and  by  a  copy  of  the  examination  upon 
which  such  order  was  made,  shall  have  been  sent  by  the 
overseers  of  the  parish  obtaining  such  order  to  tbe  over** 
seers  of  the  parish  to  whom  such  order  shall  be  directed. 
Then  there  is  a  proviso  that  if  the  last-mentioned  overseers 
s]iall  agree  to  submit  to  such  order,  and  to  receive  the  pau- 
per, it  shall  be  lawful  to  remove  him,  although  the  twenty- 
one  days  shall  not  have  elapsed ;  and  a  further  proviso  is, 
that  if  notice  of  appeal  against  such  order  of  removal  shall 
be  received  by  the  overseers  of  the  removing  parish  within 
the  twenty-one  days,  it  shall  not  be  lawful  to  remove  the 
pauper  until  after  the  time  for  prosecuting  such  appeal 
shall  have  expired,  or  in  case  such  appeal  shall  be  duly 
prosecuted,  until  after  its  final  determination.  The  main 
object  of  this  enactment  appears  clearly  to  be  to  prevent 

(a)  4  Bam.  &  Aid.  391. 
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the  pauper  from  being  removed  whilst  bis  settlement  is  in         J8d5. 

litigation ;  and  unless  the  Court  hold  that  no  appeal  can     ^^^"^ 
.^  J        1  '      ^       '  •  .  •  The  KiKo 

be  prosecuted  unless  notice  be  given  withm  twenty-one  «. 

days,  the  section  will,  virtually,  be  almost  repealed.    There     ^g"*^^®*  ®^ 
are  four  cases  in  which  the  legislature  intend  that  the  pa* 
rish  obtaining  the  order  shall  have  power  actually  to  re- 
move the  panper;  fiz, — 1st,  where  the  twenty-one  days 
bate  elapsed  without  any  notice  of  appeal  having  been 
received  by  the  renHoving  parish ;  2dly,  where  the  overseers 
of  the  parish  charged  by  the  order  agree  at  once  to  submit 
to  the  order ;  ddly,  where,  notwithstanding  notice  within 
the  twenty-one  days,  no  appeal  is  prosecuted  in  due  time ; 
and  4tbly,  where  the  appeal  is  determined  against  the  ap- 
pellants.   In  each  of  the  last  three  cases,  it  is  quite  clear 
that  the  settlement  of  the  pauper  is  no  longer  capable  of 
being  litigated;    and  it  is  submitted  that  the  legislature 
clearly  contemplated  putting  the  only  remaining  case  on 
precisely  the  same  footing  as  regards  the  completion  of  the 
right  of  removal  in  the  one  parish, — right  of  actual  removal 
being  concurrent  with  the  extinction  of  the  right  of  liti- 
gating the  settlement  in  the  other.     The  twenty-one  days 
allowed  give  abundant  time  for  determining  upon  the  pro-* 
priety  of  appealing  against  the  order.     Unless  the  notice  is 
required  to  be  given  within  the  twenty-one  days,  the  ordi-^ 
nary  course  will  probably  be  for  the  parish  charged  by  the 
order  to  take  no  notice  of  the  order,  until  executed  by 
actual  removal,  in  the  hope  of  procuring  from  the  pauper 
evidence  of  his  being  settled  elsewhere.    An  appeal  against 
an  order  of  removal  is  always  to  the  quarter  sessions  of  the 
county  in  which  the  removing  parish  is  situate ;  a  circum- 
stance which,  in  some  cases,  may  make  the  removal  of  the 
pauper,  whilst  a  right  of  appeal  remains  in  existence,  highly 
inconvenient     As  long  as  the  right  to  appeal  continues^ 
the  order  of  removal  is  of  course  liable  to  be  quashed ;  aud 
if  it  he  quashed,  the  actual  removal  will  have  caused  a  use- 
less expenditure  of  the  parochial  funds.     Upon  the  79th 
section  the  intention  of  the  legislature  is  abundantly  clear. 
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1835.  but  if  the  80th  and  81  si  seotioiw  be  taken  in  canjuDCtkNi 
with  the  79th»  the  intention  becomes  even  far  more  mani- 
fest.    By  the  80th  section  the  overseers  of  the  parish^ 
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Suffolk.     S^^^^S  ^^^  noiice  ofuppealf  have  the  right  el  free  aoeeis  to 
the  pauper  for  the  purpose  of  examining  him  tonching  Us 
Sect.  80.  settlement;  and  in  case  it  shall  be  necessary  for  the  more 

effectual  examination  of  tise  pauper  that  he  sbonld  be  taken 
out  of  the  removing  pariab>  suob  overseers* are  to  be  per- 
mitted to  remove  him  therefrom  (ht  ilia  expense  «f  the 
parish  charged  b;  the  order)  for  the  time  thai  may  be 
necessary  for  that  purpose.  Tbia  section  also  ckarly  eon* 
templates  that  the  pauper  is  in  no  case  to  be  removed  notil 
after  the  right  of  appeal  is  gone,  and  tbal  all  notices  of 
appeal  are  to  be  given  within  the  twenty^me  days.  The 
Sect.  81.  81st  section  enacts,  that  in  every  case  wheie  notice  of  ap« 

peal  against  sucb  order  shall  be  given,  the  overseers  of  the 
appellant  parish  shall,  with  such  mike,  or  fonrteen  days  at 
least  before  the  first  day  of  the  sessioBs  to  which  sack 
appeal  is  intended  to  be  tried,  send  or  deliver  to  the  over* 
seers  of  the  respondent  paririi  a  statement  of  tbe  grounds 
of  such  appeal ;  and  it  shall  not  be  lawful  for  tbe  overseers 
of  such  appellant  parish  to  be  heard  in  support  €»f  mek  ap- 
peal, unless  iMich  notice  and  statement  shall  Inwe  been 
given  as  aforesaid.  In  various  parts  c»f  thia  seclioB  there 
are  words  of  reference,  which  shew  tbal  tbe  noiice  men- 
tioned is  sucb  a  notice  as  is  spoken  of  in  section  79,  and 
that  the  appeal  contemplated  is  an  appeal  entered  in  pur- 
suance of  such  notice.  The  overseers  of  the  appellant 
parish  are  not  to  be  beard  umUu  mch  notke  shall  have  beem 
given  0$  qforesakl.  It  seems  to  be  impossible  to  give  any 
other  meaning  to  these  words  than  this,-- fhat  no  appeal 
shall  be  entertained  unless  auch  a  notice  as  is  naentioned 
in  the  79th  section  baa  been  given. 
Second  point:  But,  supposing  that  the  Court  should  be  <^  opinion  that 
It^nt^wT^  the  notice  need  not  be  within  the  twenty-one  daya,  sliM  a 
tice  of  appeal  notice^  given  on  the  13tb  October,  of  an  intentiott  to  ap* 
'^111    *         peal  to  the  session^  commencing  on  tho  flSd  of  that  month, 
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i$  too  U(e.    Tbe  Slst  teclion  requires  that  a  statement  of        18S5. 

the  grouads  of  appeal  shall  be  given  with  the  notice  four*      "^^^^^^ 

inm  aajf$  ai  leaU  before  the  first  daj  of  the  sessions  at  «. 

which  tbe  appeal  is  iiitended  to  be  tried.    Here  the  notice    Jn^^'ces  of 
•^■^  Suffolk. 

waa  aalj  ten  days  before  the  sessions*    [Lord  Demman,  C.J. 

If  the  ootiee  on  ihe  9th  of  October  is  suffioient,  there  was 
a  notice  fe^irteen  daji^  before  Ae  sessions.]  But  that  no- 
tice was  erroneous.  [Lord  Iknman,  C  J.  The  mistake  in 
Ihe  notice  of  appeal  does  not  affect  the  statement  of  the 
grounds  of  appeal,  deliTered  at  the  same  time  with  such 
notice,  under  this  act  of  paiiiament,  unless  yon  were  misled 
bj  it.}  Tbe  vemoving  perish  may  have  known  that  there 
could  be  no  a^pcsd  to  tfao  borough  sessions;  but  they  may 
also  have  been  in  error  upon  the  subject.  [Coleridge,  J. 
I  do  nc^  see  bow  the  81  st  section  helps  you.  The  appel- 
hints,  by  delitering  tbe  Udtemeni  of  the  grounds  of  appeal 
fourteen  inyB  before  tbe  sessions^  have  in  terms  complied 
with  the  enactment  in  that  section.}  It  is  to  be  inferred 
from  Aat  aecticm  that  tbe  nciioe  must  also  be  at  least  four- 
teen days  before  tbe  sessions ;  for  otherwise  the  statement 
of  tbe  grounds  of  appeal  may  precede  the  notice  of  appeal. 
[Fellesoii,  J.  Which  certainly  seems  absurd.]  According 
to  the  argument  which  will  be  pressed  contrji,  the  notice  of 
appeal  wiU  be  sufficiently  early  if  given  e^kl  dajs  before 
tbe  sessions,  altbeugh  the  statement  of  dike  grounds  of  the 
intended  appeal  must  be  given  at  lenst/our^tfcn  days  before 
tbe  sessions.  The  notice  of  appeal  oi^ht,  of  course,  either 
to  precede  the  statement  of  grounds  or  to  accompany  it. 

thesigett  contrs^.  The  6r8t  notice  was  sufficient  for  tbe 
purpose  for  which  it  was  required.  It  is  ^nite  dear  that 
tbe  appeal  could  not  lie  to  the  barot^b  sessions.  Tbe 
d  fVilL  tf  Maty,  c.  1 1,  gives  the  appeal  against  any  order  of 
removal  to  the  neat  general  quarter  seasieos  of  the  peace  to 
tie  beU  for  the  county,  riding,  city,  tou^n  corporate,  or 
liberty,  ftom  which  the  pauper  was  removed.  The  8  &9 
WUL  3,  c.  SO,  gives  the  appeal  to  the  general  or  quarter 
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sessions  of  the  peace  for  the  cotwlif,  division  or.ridiiig^ 
MrheVein  the  parish,  township  or  place,  whence  the.  pauper 
V,  shall  be  removed,  doth  lie,  and  not  elsewhere,  any  former 

^Suffolk/  ^*^  °^  statute  to  the  contrary  thereof  notwithstanding. 
The  overseers  of  the  removing  parish  must  have  known  by 
this  notice  that  it  was  intended  to  enter  an  appeal  at  the 
next  quarter  sessions  for  the  county,  that  is  to  say,  at  the 
next  quarter  sessions  at  which  such  appeal  could  be  entered. 
In  Rex  V.  Justices  of  Carmarthen  (a)  an  order  of  removal 
was  made  by  two  justices  of  Carmarthen,  which  is  a  county 
of  itself,  having  (by  charter)  general  sessions  twice  a  year, 
and  not  quarter  sessions.  A  notice  of  appeal,  stating  an 
intention  to  appeal  to  the  next  quarter  sessions  of  the 
borough  of  Carmarthen  having  been  given,  it  was  held  that 
the  justices  at  the  next  general  sessions  were  bound  to 
receive  the  appeal.  The  notice  in  the  present  case  is,  for 
all  the  purposes  for  which  the  notice  is  required,  as  good 
as  if  the  error  in  question  had  not  existed. 

But,  supposing  the  notice  of  9th  October  not  to  be  a 
valid  notice,  that  on  the  13th  is  in  every  respect  unobjec<- 
tionable.  The  act  of  13  &  14  Car.  %  c.  12,  s.  2,  gives  all 
persons  aggrieved  by  any  order  of  removal  an  unconditional 
right  to  appeal  to  the  sessions.  A  statutory  right,  such  aa 
this,  cannot  be  limited  except  by  express  enactment ;  and 
however  open  the  act  of  4  &  5  WilL  4,  c  76,  may  be  to 
speculation  as  to  the  intention  of  the  legislature  with  re-* 
spect  to  notices  of  appeal,  there  is  no  enactment  sufficiently 
express  to  alter  the  existing  state  of  the  law. .  (Here  he 
Was  stopped  by  the  Court.) 

Secobd  point.  Lord  Denman,  C.  J. — We  think  that  by  this  act  it  was 
not  intended  to  interfere  with  the  practice  of  the  sessions. 
Such  an  intention,  if  it  had  been  entertained,  would  have 
been^xpressed  in  plain  terms.  It  appears  to  us,  therefore^ 
that  the  practice  as  to  notices  of  appeal  must  stand  exactly 

(•)  4  Barn,  k,  Aid.  301. 
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as  it  did  before  the  act  passed.    The  act  requires  that  a        1835. 
statement  of  the  grounds  of  appeal  shall  be  given  with  the     rrT^"^ 
notice,  or  at  least  fourteen  days  before  the  commencement  v. 

of  the  sessions.  It  appears  to  me  that  this  was  done  on  g^p^ ^^ 
the  9th  October,  for  that  though  the  notice  of  appeal  which 
accompanied  the  statement  was  a  notice  to  the  wrong  ses- 
sions, yet  the  statement  of  the  grounds  of  appeal  was  avail- 
able to  all  purposes.  As,  therefore,  the  notice  was  in  due 
time  according  to  the  practice  of  the  sessions,  and  the 
statement  of  the  grounds  of  appeal  was  sufficiently  early 
under  the  act  of  parliament,  the  sessions  ought  to  have  en« 
tertained  the  appeal. 

Pattbson,  J. — The  notice  on  the  gth  of  October  Second  point. 
stated  the  grounds  of  appeal.  That  is  a  compliance  with 
the  act  If  it  be  an  absurdity  that  the  statement  of  the 
grounds  of  appeal  is  required  to  be  given  earlier  than  the 
notice  need  be  given,  then  it  is  an  absurdity  introduced  by 
the  act  of  parliament  itself. 

WiLtiAMS,  J. — The  only  novelty  introduced  by  the  First  point. 
79tli  section  of  the  act  is, — that  the  pauper  shall  not  be 
actually  removed  within  twenty-one  days  unless  with  con- 
sent, nor,  if  there  be  a  notice  of  appeal,  within  that  period, 
until  the  time  for  prosecuting  the  appeal  has  expired,  or 
the  appeal  has  been  heard  and  determined.  That  is  the 
only  change  effected  by  that  section. 

And  the  novelty  introduced  by  the  81st  section  is, — ^that  Second  point. 
a  statement  of  the  grounds  of  appeal  must  be  sent  or  de- 
livered to  the  respondent  parish  at  least  fourteen  days 
before  the  sessions.  That  has  been  effectively  done  here. 
Whether  timely  notice  of  appeal  was  given  depends  upon 
the  practice  of  these  particular  sessions, — which  stands  as  it 
did  before  the  passing  of  the  Poor  Law  Amendment  Act. 

Coleridge,  J. — It  is  admitted  that  there  was  no  notice  p*,nt  point, 
within  the  twenty-one  days :  therefore  if  Mr.  Andrews  is 
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1835.  right  in  his  argument,  that  the  79th  section  imperatively 
requires  every  notice  of  appeal  to  be  given  within  the 
twenty-one  days^  the  sessions  have  acted  properly  in  re- 
fusing  to  entertain  the  appeal.  The  words  ^T  the  Itatuti) 
do  not,  in  my  opinion,  require  the  notice  of  tippeal  to  be 
given  within  the  twenty-one  days:  I  think  It  qtlite  clear 
that  it  never  was  intended  to  go  that  length.  The  mischief 
intended  to  be  provided  against  was  the  immediate  removal 
of  paupers.  Paupers  were  de  facto  removed  immediately 
upon  the  making  of  the  order  of  removal,  without  previous 
communication  with  the  parish  charged  by  the  order,  and 
without  giving  any  time  for  investigating  the  grounds  of  the 
removal.  The  intention  was  only  to  prevent  a  removal 
within  twenty-one  days.  The  words  of  the  act  are  only 
that  the  pauper  shall  not  be  ''removed  or  removable/'  8ic. 
It  does  not  say  that  there  shall  be  no  appeal  unless  a  no* 
tice  of  the  intention  to  appeal  be  given  withid  twenty-one 
Second  point-   j^^^^      jj  jj^j^  j^^^j  j^^^^  intended,  the  obvious  course  would 

have  been  to  have  inserted  plain  words  to  that  effett 

Then,  with  regard  to  the  8 1  st  section.  We  are  called 
upon  to  make  a  general  alteration  in  the  practice  of  all  the 
Courts  of  Quarter  Sessions  in  the  kingdom,  upon  the  groumi 
of  a  mere  implication  arising  out  of  a  supposition  that  aooM 
absurdity  will  be  introduced  if  the  practice  be  not  so  altered* 
The  section  does  not  say  that  the  notice  shall  be  given 
fourteen  days  before  the  sessions,  or  at  any  particular  time* 
1  think  that  the  obvious  meaning  of  the  aet  is,  that  where 
any  greater  time  than  fourteen  days  is  required  by  the  ses- 
sions for  the  notice  of  appeal,  then  you  may  deliver  the 
statement  of  grounds  with  your  notice,  or  if  not,  that  you 
should  deliver  the  statement  of  grounds  at  least  fourteen 
days  before  the  sessions. 

If  any  practical  absurdity  does  arise  out  of  thb  enactment, 
it  is  one  which  we  cannot  remedy. 


Rule  absolute. 
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1835. 

Pbancis  Cooke  Rogbes  v.  John  Hum pheeys* 

Replevin    for    taking    and   detaining   the  plaintiflF's  By  a  deed  to 
goodsy  on  14th  October^  1833.     Avowry,  for  rent.     Plea,  of  a  recovery, 

non  tenuit.    The  ctee  was  tried  before  Patteson,J..  at  the  lands  are  li- 
.  .  1.  ^         1  i.       I       t      niited  to^. 

Salop  ipnn^  assizes,  when  a  verdict  was  found  for  the  de-  for  looo  years, 

fendant  for  150/.,  the  antount  of  the  rent  in  arrear,  subject  *°^'  l^^^f% 
^  '  .  inereto,  to  B. 

to  the  opioion  of  the  Court  upon  a  case  stating  to  the  effect  for  life,  re- 

r  II      •       ^  mainder  to  C. 

following:  for  8000 years, 

«4lh  &  25th  September,  18S0»  By  indentures  of  lease  remainder  to 

and  release,  the  latter  being  made  between  Etizabeik  jRo*  remainde/to 

^eri,  widow,  (tenant  for  life,)  of  the  first  part;  Milward  ^^^^^^^^^^^^ 

Rogers,  (tenant  in  tail,)  of  the  second  part;  W.  H.  Rosser,  mainder  to  the 

(tenant  to  the  praecipe  for  suffering  a  common  recovery,)  "*"®    -^   j 

of  the  third  part ;  John  Williams,  (demandant  in  such  reco-  in  tail,  with 

very,)  of  the  fourth  part;  John  Humphrey s^  (the  now  defend*  remainder  to 

ant,)  of  the  fifth  part;    Wm.  Humphreys  and  John  Lloyd  *«  ^^^^  ^^ 

of  the  sixth  part ;  and  Thomat  Lloyd  of  the  seventh  part ;  trusts  of  the 

after  reciting  (inter  alia)  a  loan  by  John  Humphreys  to  fi™t^rm 

Milward  Rogers  of  800/.,  the  said  Elizabeth  Rogers  and  to  be,  upon 

Milward  Rogers  &c.  conveyed  the  locus  in  quo  to  Rosser,  "f  "XJTent 

for  barring  estates  tail,  and  to  the  intent  that  Rosser  night  by  A.  to  D., 

become  tenant  to  the  praecipe  for  suffering  a  common  reco-  suiITbysale, 

very,  wherein  the  said  John  Williams  should  be  demand-  mortgage,  or 

ant,  Rosser  tenant,  and  Milward  Rogers  vouchee.    And  it  uon.    The 

was  thereby  agreed  that  the  recovery  should  enure  to  the  ^'■"**»  ,®^  '*^® 
•^     ®  •'  ^  second  term 

use  of  Wm,  Humphreys  and  John  Lloyd,  their  executors  are,  to  repay 
8tc.,  for  1000  years,  upon  trusts  &c.  thereinafter  expressed;  terest  psuld  by 

her  to  A,y  and 
to  raise  a  further  sum  for  B.  Power  to  B,  to  demise  for  ten  years,  or  for  seven  years 
from  her  death,  to  take  effect  in  possession,  reserving  the  best  rent  Sec,  B.  demises, 
under  the  power,  for  seven  years  from  her  death  to  K,  reserving  rent  to  D,  or  to  the 
person  entitled  for  the  time  being  to  the  freehold  or  inheritance.  The  lease  takes  effect 
as  an  appointment  ander  tha  power,  in  advance  of  the  term  for  1000  years. 

B.  and  D.  die.    A.  ma^  distrain  upon  E.  for  the  accruing  rent. 

To  an  avowry  by  A,,  E,  pleads  non  tenuit.  The  tenure  (if  any  (a))  under  il.,  cre- 
ated by  the  lease,  is  not  negatived  by  shewing  that  A,  hasjoined  witli  the  issue  of  2).  as 
a  Go*les8or  with  tb«m  in  an  action  of  ejectment  against  K,  which  is  still  pending. 

Such  tenare  could  not  be  affected  by  the  resale  of  such  action,  senMe. 

(a)  FUtp0it,5ia(fr). 
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1835.        and  after  the  determinatioo  of  ihe  term^  and  in  the  mean** 

^^"^-^       time  subject  thereto  to  Elizabeth  Rogers  for  life :  remainder 
Rogers 
V.  to  Thomas  Llajfd,  bis  executors  kc.^  for  2000  years,  from  the 

Humphreys,  decease  of  Elizabeth  Rogers;  remainder,  and  in  the  mean- 
time subject  thereto,  to  Milward  Rogers  for  life :  remainder 
to  trustees  to  preserve  contingent  remainders :  remainder 
to  the  sons  of  Milward  Rogers  in  ital;  remainder  to  his 
daughters  in  tail:  with  divers  remainders  over»  with  the 
ultimate  remainder  to  the  right  heirs  of  Milward  Rogers. 
And  the  term  of  1000  years  was  thereby  declared  to  be 
limited  to  Wm.  Humphreys  and  John  Lloyd,  upon  trust,  on 
non-payment  by  Milward  Rogers  of  the  800/.  and  interests 
on  25th  March  then  next,  to  John  Humphreys,  that  it 
should  be  lawful  for  Wm,  Humphreys  and  John  Lloyd, 
by  sale,  mortgage,  or  other  disposition,  at  the  request  of 
John  ,  Humphreys,  to  raise  and  pay  to  him  the  800/,  and 
interest;  and  as  to  the  term  for  €000  years,  to  raise,  by  sale 
&c.  all  such  sums  as  Elizabeth  Rogers  should  during  her 
life  pay  to  John  Humphreys,  on  account  of  interest  on  the 
800/.,  and  also  a  certain  further  sum  for  her ;  and  upon  fur- 
ther trust  to  suiFer  the  person  next  in  remainder,  expectant 
in  the  term  of  1000  years,  to  receive  the  residue  of  the  rents 
and  profits,  after  execution  of  the  trusts  thereby  declared 
as  to  that  term.  Proviso,  that  when  the  trusts  of  the  two 
terms  should  be  fully  executed,  and  costs  of  trustees  paid. 
The  power.  the  terms  should  cease.  And  it  was  further  declared,  that 
it  should  be  lawful  for  Elizabeth  Rogers  to  demise  all  or 
part  of  the  premises,  for  any  term  uot  exceeding  ten  years 
from  the  date  of  the  said  indenture  of  release,  or  seven 
years  from  her  death,  to  take  effect  in  possession  (ja),  so  as 

(a)  It  seems  difficult  to  recon-  of  the  term,— unless,  indeed,  the 

cite  this  clause  with  the  sugges-  deed  to  lead  the  uses  could  be  con- 

tion  that  the  lease  was  to  be  post-  sidered  as  enabling  the  donee  of 

poned  to  the  term  of  1000  jears.  the  power  to  create  n  quite  novel 

The  power,  unless  it  overreached  species  of  estate — a  lease,  equit- 

the  term  for  1000  years,  would  be  able,  quoad  the  term,  and  legaJ, 

wholly  suspended,  both  at  law  and  quoad  the  freehold  remainders  and 

in  equitjf,  during  the  continuance  the  reversion. 
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the  best  rent  should  be  reserved,  lA-ithout  taking  any  pre-  1835. ' 
mium,  and  so  as  there  should  be  contained  in  any  such  ^''^^y^ 
lease  a  condhinyta  for  re-entry,  on  non-payment  of  the  rent  v. 

for  thirty  days,  and  proper  and  usual  covenants  8lc.(a).    Humphreys. 
The  release  also  contains  covenants  for  title  and  for  quiet 
enjoyment  (6). 

M.  1  •  Will,  4.  A  recovery  was  suffered  accordingly, 

17th  September,  1831.  By  indenture  of  lease  between 
Elizabeth  Mogtri  and  the  plaintiff,  after  reciting  the  inden- 
tures of  24th  and  £5th  of  September,  1830,  Elizabeih 
Rogers,  by  virtue  of  the  power,  demised  to  the  plaintiff  the 
premises  aforesaid,  for  the  term  of  seven  years,  to  be  com- 
puted froiB  the  day  of  her  decease,  paying  unto  Milward 
Rogers,  or  to  the  person  or  persons  for  the  time  being  en- 
titled to  the  freehold  or  inheritance,  immediately  expectant 
on  her  decease,  the  yearly  sum  of  150/.,  by  half-yearly  pay- 
ments, the  first  payment  to  be  made  six  calendar  months 
after  her  death. 

£Oib  November,  1831.  Elizabeth  Rogers  died,  and  the 
plaintiff,  entered  under  the  lease,  and  continued  in  posses- 
sion till  the  distress* 

S6th  June,  1832.  Milward  Rogers  died,  leaving  an  in- 
fant daughter,  Emma. 

30th  July,  1832.  Wm.  Humphreys  and  John  Lloyd 
assigned  to  the  defendant  the  term  of  1000  years,  and 
Thomas  Lloyd  assigned  the  term  of  2000  years  to  a  trustee 
for  the  defendant. 

October,  1832.  The  plaintiff  paid  to  Mary  Rogers,  the 
widow  of  Milward  Rogers,  75L,  being  one  half-year's  rent 
due  under  the  lease  from  the  death  of  Elizabeth  Rogers ; 
and  at  Christmas,  1832,  the  plaintiff  tendered  to  Mary 
Rogers  ^another  half-year's  rent,  which  was  not  accepted. 

Michaelmas  term,  1832.  An  ejectment  was  brought  upon 

(a)  These  restrictions  appear  to  which  could  derive  no  benefit  from 

be  iatrodoced  for  the  general  be-  them,  unless  the  lease  sprung  up 

ne6t  of  the  estate,  upon  which  the  in  advance  of  the  term, 

mortgage  debt  is  secured ;    and  (6)  Vide  pott,  5^0. 

VOL.  V.  L  L 
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the  demises  (laid  on  l6th  May,  1832,)  of  Entma  Rogers 
and  Mary  Rogers,  and  J.  G.  and  W,  M.,  the  guardians  of 
Emma  Rogers,  and  of  Wm.  Humphreys  and  John  Lloyd, 
against  the  now  plaintiff  and  his  tenants,  to  defeat  the 
tease;  in  which  action  the  now  plaintiff  claimed  to  hold 
under  the  lease..  This  ejectment  is  still  pending. 
This  case  was  argued  in  Hilary  term,  1835. 


First  point: 
Power  of  mort- 
ga^  to  dis- 
treiD. 


R.  V.  Richards,  for  the  plaintiff.  The  defendant  was 
not  entitled  to  distrein  for  the  rent  reserved  under  the 
lease  made  to  the  plaintiff  by  Elizabeth  Rogers. 

The  ordinary  relation  of  mortgagor  and  mortgagee,  is 
not  such  as  to  authorize  the  mortgagee  to  distrein  for  rent, 
under  a  lease  created  by  the  mortgagor  subsequently  to  the 
mortgage  (a )«  unless  some  act  has  been  done  by  which  the 
mortgagee  and  the  tenant  have  acknowledged  themselves 
to  stand  in  the  relation  of  landlord  and  tenant  upon  the 
terms  of  the  lease,  or  the  mortgagee  has  given  notice  to 
the  tenant  to  pay  the  rent  to  him ;  and  even  when  such 
notice  has  been  given,  it  is  very  doubtful  whether  the  mort- 
gagee is  not|  for  want  of  privity,  restricted  to  suing  the 
tenant  for  use  and  occupation ;  Moss  v.  Gallimore  (6), 
Jkhomev.  Gomme(c),  Pope  v.  Biggs  {d).  A  mortgagee 
may  at  any  moment,  without  a  previous  demand  of  pos- 
session or  notice  to  quit,  eject  the  mortgagor  (<r)|  or  any 
tenant  let  into  possession  by  him  after  the  mortgage,  unless 
by  giving  notice  to  pay  the  rent  to  himself,  the  mortgagee 


(a)  Sometimes  an  express  power 
is  reserved  to  the  mortgagor  to 
demise  the  mortgaged  premises  an- 
der  certain  restrictions.  In  such 
cases,  the  nature  of  the  relation  to 
arise  between  the  mortgagee  and 
the  lessee  of  the  mortgagor,  will 
depend  upon  the  mode  in  which 
the  mortgage  is  created  and  the 
leasing  power  is  reserved.  Vide 
3  Mann.  &  Ry\.  109,  n. 

(6)  1  Dongl.  279. 

(c)  2Bingh.54;  9 B. Moore, ISO. 


(d)  4  Mann.  &  RyL  193;  9 
fiarn.  ft  Cressw.  945. 

(e)  Either  by  actioo  of  eject- 
roent,  or  by  an  actual  entiy  with- 
out action;  Jayson  v.  Huh,  1  Salk. 
809 :  Titylor  v.  CoU^  3  T.  R.  292, 
296;  Taunton  v.  Collar,  7  T.  R. 
431 ;  Rogert  v.  Pitcher,  6  Taunt 
202,  207 ;  Turner  v.  Meymott,  1 
Bingh.  158,  and  7  B.  Moore,  574; 
Girdlestone  v.  Porter,  Woodf.  L 
St  T.  542;  Co.  litt.  245  b;  1 
Mann.  &  Ryl.  221  (r). 
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haa  waived  the  trespass;  Doe  d.  Fisher  v.  Giles{a),  Doe  d.        1835. 
Rogers  v.  Cadwallader  {b).  Doe  d.  Roby  v.  Maiseyic),      ^^ 
Keech  v.  Hailed),  Thunder  v.  Belcher {e).    Here,  at  the  v. 

time  of  taking  the  distress,  there  had  been  no  waiver  of  Humphebts. 
the  trespass.  Under  these  circumstances,  it  seems  impos- 
sible to  say  that  the  mortgagee  could  be  entitled  to  distrein. 
A  man  can  only  distrein  by  reason  of  his  having  the  rever- 
sion expectant  on  the  estate  of  the  tenant.  Here,  the  mort- 
gagee had  no  such  reversion.  In  no  case  has  it  been  held 
that  a  mortgagee  may  distrein  upon  a  tenant  let  into  posses- 
sion by  the  mortgagor  subsequently  to  the  mortgage  (f). 

Looking  at  the  deed  of  25th  September,  1830,  it  appears  Second  point: 

to  be  impossible  that  the  persons  entitled  to  the  term  of  Necessityof  a 

'^  '^  ^  reversion  in 

1000  years  thereby  granted,  can  have  power  to  distrein  the  distreinor. 

upon  the  tenant  under  the  lease  of  Elizabeth  Rogers. 
They  could  have  no  reversion  expectant  on  his  estate. 
The  estate  of  the  plaintiiF  is  nothing  more  than  an  enlarge- 
ment of  the  life  estate  of  E.  Rogers.  It  is  apprehended 
that  the  trustees  clearly  could  not  have  distreined  upon  E. 
Rogers  during  her  life ;  for  there  would  have  been  no  rela- 
tion of  landlord  and  tenant  between  them.  The  term  of 
1000  years,  and  the  life  estate,  were  concurrent  estates, 
carved  out  of  the  freehold  by  the  same  deed,  and  therefore 
the  term,  was  not  a  reversionary  estate,  which  could  give 
the  possessors  of  it  a  right  to  distrein.  If  the  termors 
could  not  distrein  upon  £•  Rogers,  neither  can  they  distrein 
during  the  enlargement  of  the  estate. 

The  rent  is  reserved  to  Milward  Rogers,  or  to  the  person  Third  point: 
or  persona  for  the  time  being  entitled  to  the  freehold  or  ^^^^^ 
ittheriiance  of  the  demised  premises,  immediately  expectant  only. 
upon  the  decease  of  the  said  Elizabeth  Rogers.    The  trus« 
tees  of  the  term  of  1000  years  were  not  so  entitled. 

The  trustees  of  the  term,  by  joining  in  an  action  of  J*?"*^  P^'"*  • 

Disaffirmance 

of  the  lease  by 
(«)  6  Kngh.  431;  9  Moore  &      Bam.  &  Cressw.  767.  bringing  eject- 

Payne^  749.  (rf)  1  Dougl.  81.  mcnt. 

{b)  2  Barn.  &  Adol.  473.  (e)  8  East,  449. 

(c)  S  Mann.  &  Ryl.   110;  8         (/)  Firfean^c,  514(e). 
L  L  2 
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18S5.        ejectment  against  the  present  plaintiff,  declared  affirmatively 
^^'^<'^^^      that  they  elected  to  treat  him  as  a  trespasser,  and  not  as  a 
^^  tenant,  and  their  assignee  cannot  now  distrein. 

HUMPHRETS. 

Fourth  point.  Talfourd,  Serjt.,  contr^.  The  action  alluded  to,  is  an 
ejectment  brought  by  Emma  Rogers^  without  the  privity  of 
the  defendant.  It  is  true,  that  demises  by  Humphreys  and 
Lloyd  (who  were  trustees  for  the  present  defendant)  were 
inserted  in  the  declaration  as  a  matter  of  form,  but  it  does 
not  appear  that  either  the  trustees  or  the  defendant  had 
ever  heard  that  such  was  the  fact. 

Pint  point.  There  is  no  analogy,  with  respect  to  the  right  to  distrein, 

between  the  ordinary  legal  relation  of  mortgagor  and  mort- 
gagee, and  the  case  now  under  consideration  (a).  The 
question  here  turns  entirely  upon  the  deed  of  1830,  which 
creates  a  peculiar  relation  between  the  parties.  The  leas- 
ing power  takes  precedence  of  the  term  of  1000  years,  and 
the  trustees  of  that  term  are  entitled  to  the  immediate 
reversion  (6),  to  which  the  right  of  distress  is  incident. 
This  point  was  in  effect  decided  in  Doe  v.  Rogers  (c),  in 
which  an  objection,  taken  by  Mr.  Maule,  to  the  right  of 
the  plaintiff  to  recover  against  the  present  defendantj  was, 
that  the  term  of  KXX)  years  was  outstanding;  but  the 
Court  held,  on  the  authority  of  Doe  d.  Courtail  v. 
Thomas{d),  that  this  objection  was  not  entitled  to  prevail. 

(a)  As  to  which,  see  3  Mann,      been  originally  to  the  plaintiff  for 
&  Ryl.  1 10,  n.  seven  jeare,  paying  rent  to  H.  and 

(b)  It  seems  to  have  been  in-  L.;  remainder  to  H.  and  L.  for 
tended  that  the  lease  should  spring  993  years ;  in  which  case  the  sta- 
up  in  advance  of  the  uneipired  tute  would  execute  the  use  of  the 
portion  of  the  term  for  1000  years,  rent  in  27.  and  L.  as  appointees 
and  that  the  rent  should  be  paid  under  the  power,  Butler,  Co.  litt. 
to  the  termors ;  but  as  the  lease,  S7 1  b,  S2d  page  of  note.  Such  rent, 
when  executed,  would  take  effect  however,  would  not  be  a  rent-ser- 
as  a  limitation  originally  contained  vice  to  support  the  general  avowry 
in  the  deed  of  1830,  {posiy  531,)  given  hy  11  Geo,  2,  c.  19,  s.  S9, 
the  lessee  must  hold  under  the  but  a  rent-seek,  requiring  a  special 
r chief  lord  of  the  fee,  and  the  terra-  avowry  under  4  Geo.  2,  c.  38,  s.  5. 
ors  would  have,  not  a  reversion,         (c)  Ante,  ii.  5iOi 

but  a  remainder ;  the  effect  being  (d)  4  Mann.  &  Ryl.   218;    9 

the  same  as  if  the  limitation  had      Bam.  k  Cress.  888. 
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The  case  is  not,  however^  reported  upon  that  point.     In 
Doe  V.  Thomas  it  appeared  that  before  lease  granted,  the       r^^^ 
premises  were  settled  for  life  on  A.  with  power  to  charge  v. 

the  estate  with  an  annuity  for  any  husband  she  might  marry, 
and  portions  for  younger  children,  and  power  to  grant 
leases  for  21  years,  jd.  granted,  bargained,  sold,  demised, 
limited,  and  appointed  the  same  to  trustees  for  the  term  of 
500  years,  upon  trust  that  they  should,  (if  she  should  by 
deed  so  direct  and  appoint,)  by  mortgage  or  sale  for  the 
whole  or  any  part  of  the  term  of  500  years,  raise  portions 
for  younger  children.  It  was  held,  that  the  term,  until 
called  into  action,  was  subservient  to  the  leasing  power; 
and  that  to  an  ejectment  brought  by  a  lessee,  holding  under 
a  lease  granted  subsequently  to  the  deed  of  settlement,  the 
term  of  years  was  no  answer.  Lord  2'etUerden,  C.J.  in  that 
case  says, — "  If  we  were  to  hold  that  the  term  vested  in  the 
trustees  was  to  be  the  first  legal  estate,  uncontrolled  by  any 
other  matter,  the  leasing  power  would  be  null  and  void,  be- 
cause the  person  in  whom  the  term  vested  might  then  at 
any  time  turn  out  the  lessees.  In  order  to  avoid  that  in- 
convenience, and  to  give  effect  at  the  same  time  to  the 
whole  import  of  the  instrument,  we  must  consider  the 
leasing  power  as  controlling  and  superseding  the  term,  and 
hold  that  the  term  ought  not  to  have  effect  until  the  period 
when  the  trustees  call  that  term  into  action.''  The  leasing 
power  given  to  Mrs.  Rogers  would  be  of  no  avail  whatever, 
if  the  term  were  to  have  precedence  of  the  power  (a).  It 
cannot  be  doubted,  looking  at  the  situation  of  the  parties, 
that  the  lease  to  be  granted  by  Mrs.  Rogers,  was  to  be  the 
Jirst  estate,  and  that  the  term  for  1000  years  was  to  be  tbe 
next  estate.  [LiltledaleyJ.  The  term  for  1000  years  was  to 
secure  800/.  actually  lent.  Surely,  it  cannot  have  been  in- 
tended that  the  leasing  power  should  have  precedence  of 

(a)  In  the  common  case  of  a  been  doubted  that  the  power,  when 

conveyance    in   strict  settlement,  exercised,  overreaches  the  term;, 

where  a  long  term  is  limited,  and  otherwise,  as  observed  here,  the 

then  an  estate  forlife,with  a  power  power  would  be  nugatory, 
to  lease,  it  appears  never  to  have 


618  CASES  IN  THE  KING'S  BENCH, 

1835.        the  term.]     The  best  improved  rent  is  to  be  reserved  by  the 

^T"^^^^      lease;  therefore  the  trustees  cannot  be  in  a  worse  situation 
Rogers 

V.  than  if  they  were  enabled  to  have  the  land  in  possession. 

Humphreys.  Then,  with  regard  to  the  objection  that  the  trustees  of 
the  term  of  1000  years  were  not  persons  entitled  to  the 
freehold  or  inheritance  of  the  demised  premises  imme- 

Third  point,  diately  expectant  on  the  decease  of  Elizabeth  Rogers,  and 
therefore  not  entitled  under  the  reservation  in  the  lease, — the 
lease  is  made  in  execution  of  a  power  granted  by  the  same 
deed  which  creates  the  term,  and  therefore  the  expression 
roust  be  taken  to  mean  ''  the  persons  entitled  to  such  part 
of  the  freehold  and  inheritance  as  constitutes  the  estate  im^ 
mediately  expectant  on  the  life  estate."  But  supposing 
that  this  argument  is  not  strictly  correct,  the  law  will  con- 
strue the  reservation  in  favour  of  the  person  entitled  to  the 
immediate  reversion,  Isherwood  v.  Oldknow(a)'^  Co.  lit, 
47  a.;  Saeheverel  v.  Frogate{b),  per  Lord  Hale.  The  im- 
mediate reversion  is  in  the  defendant,  and  as  incident  to 
that  reversion  he  has  a  right  to  distrein.  If  the  defendant 
cannot  distrein,  no  power  of  distress  exists,  as  none  but 
the  defendant  is  entitled  to  the  immediate  reversion. 

R.  V.  Richards,  in  reply.  It  is  believed,  that  in  Doe  v. 
Rogers,  the  only  point  decided  was  that  which  is  reported, 
and  which  was  upon  the  question  as  to  the  validity  of  the 
execution  of  the  leasing  power.  It  is  impossible  to  say  that 
the  term  of  1000  years  was  intended  to  be  postponed  to 
the  leasing  power.  Nothing  more  seems  to  be  contem- 
plated, than  the  ordinary  case  of  the  legal  estate  being  in 
the  termor,  and  the  other  estates  being  postponed  in  strict 
Jaw.  The  lease  contemplates  the  payment  of  the  rent,  not 
to  the  trustees,  but  to  Milward  Rogers,  or  such  other  per- 

(a)  3  Maule  &  Selw.  382;  where  years,  to  take  effect  during  his  own 

it  was  held  that  a  remainder-man  life.     In  the  present  case  there 

was,  within  32  H.  8,  c.  34,  an  as-  seems  to  have  been  no  reversion 

signee  of  a  reversion,  resulting  to  of  which  there  could  be  an  as- 

a  tenant  for  life,  upon  the  execu-  signee. 

tion  under  a  power  of  a  lease  fur  (6)  1  Ventr.  161. 
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Bons  as  should  be  entitled  to  the  freehold  and  inheritance,        IB35. 
immediately  upon  the  death  of  Elizabeth  Rogers.  Rooima 


Cur.  adv.  vult. 

On  a  subsequent  day  Lord  Den M  an,  C.  J.  delivered 
the  judgment  of  the  Court.  After  stating  the  pleadings  his 
lordship  proceeded  as  follows: — 

The  substance  of  the  deeds  which  govern  the  present 
case  appears  to  be,  that  Elizabeth  Rogers  was  tenant  for 
life  under  the  marriage  settlement  of  the  6th  and  7th 
January,  ]  7899  with  remainder  to  her  eldest  son,  Mihoard 
Rogers,  in  tail. 

In  \S30  Milward  Rogers  wvLS  desirous  of  raising  800/. 
upon  the  security  of  the  estate ;  and  to  effectuate  that,  his 
mother  and  he  suffered  a  recovery  to  bar  the  estate-tail,  and 
the  uses  of  the  recovery  were  declared  by  the  deeds  of  the 
24th  and  25th  September,  1830,  to  be,  to  the  use  of  Wil^ 
liam  Humphreys  and  John  Lloyd  for  1000  years,  upon 
trust,  on  non-payment  by  Milward  Rogers  of  the  said  sum 
of  800/.  and  interest,  by  sale,  mortgage,  or  other  disposition 
of  the  premises  comprised  in  the  said  term  of  1000  years, 
to  raise  that  sum,  and  pay  the  same  to  John  Humphreys, 
the  avowant :  and,  subject  to  this  term,  to  the  use  of  ElizU" 
beth  Rogers  for  life :  remainder  to  the  use  of  Thomas  Lloyd 
for  2000  years,  to  commence  from  the  death  of  Elizabeth 
Rogers,  upon  certain  trusts  which  are  not  material  to  this 
case :  remainder  to  such  uses  as  Milward  Rogers  should 
appoint:  and  in  default  thereof,  to  himself  for  life :  remain- 
der to  his  sons  in  tail :  remainder  to  his  daughters  in  tail, 
with  the  ultimate  remainder  to  his  right  heirs. 

The  deed  contained  a  power  for  Elizabeth  Rogers  to 
make  leases  not  exceeding  ten  years  from  the  date  of  the 
deed,  or  for  seven  years  from  the  day  of  her  death,  under 
certain  restrictions. 

The  deed  also  contained  covenants  by  Milward  Rogers 
with  William  Humphreys  and  John  Lloyd,  the  trustees  of 


V, 
liUMPBREYt. 
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18S5.        the  term  of  1000  years,  that  on  non-pajment  of  the  800/.* 

T"^"*"^^^      they,  their   heirs,  executors,  administrators,  and   assigns, 

V,  might  enter,  and  peaceably  and  quietly  have,  hold,  occupy, 

Humphreys.    pQggggj  a^j  enjoy,  receive  and  take  the  rents,  issues,  and 

pro6ts,  in  manner  therein-mentioned,  without  any  lawful 

let,  suit,  8cc.  from  or  by  Elizabeth  Rogers,  or  any  person 

lawfully  claiming  the  premises. 

On  the  17th  September,  1831,  Elizabeth  Rogers,  by  in- 
denture reciting  the  indentures  of  24th  and  £5th  September, 
IBSO,  by  virtue  of  the  power  given  to  her,  demised  the 
premises  to  the  plaintiff  for  seven  years  from  her  death, 
paying  to  Milward  Rogers,  or  to  the  person  who  should  be 
entitled  to  the  freehold  or  inheritance  of  the  premises  im- 
mediately expectant  on  her  death,  the  rent  of  150/.  by  half- 
yearly  payments.  Elizabeth  Rogers  died  on  the  20th  of 
November,  1831,  leaving  children,  when  the  plaintiff  took 
possession  under  the  lease,  and  continued  in  possession  till 
the  distress  was  taken.  Milward  Rogers  died  the  25th 
June,  1832,  leaving  a  widow  and  an  infant  daughter. 

On  the  30th  July,  1832,  William  Humphreys  and  Tho- 
mas Lloyd  assigned  the  1000  years  term  to  John  Humphreys 
the  avowant. 

Many  cases  were  cited  at  the  bar  to  shew  what  the  rights 
of  a  mortgagee  are  against  the  mortgagor  and  those  claim- 
ing under  him,  where  there  is  a  lease  prior  to  the  mortgage, 
and  also  what  they  are  when  there  is  a  lease  subsequent  to 
the  mortgage ;  which  cases  it  is  not  necessary  to  cite  or 
comment  upon,  as  they  establish  this  principle, — that  if  the 
mortgagor  himself  remains  in  possession,  the  remedy  against 
him  on  default  in  payment  at  the  day  is  by  ejectment. 

And  if  there  be  a  lease,  and  such  lease  is  prior  to  the 
mortgage,  the  mortgagee  has  the  same  rights  against  the 
lessee^  and  those  claiming  under  him,  that  the  mortgagor 
had,  and  no  other  than  he  had ;  and  his  remedy  must  be  on 
the  lease  as  assignee  of  the  reversion,  as  long  as  the  lease  is 
in  existence,  and  the  tenant  acknowledges  his  title ;  but  if 
the  lease  be  subsequent  to  the  mortgage,  then  the  mortgagee 
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may  treat  the  lessee,  and  all  those  who  may  be  in  possession,        1836. 
as  wrong-doers,  and  may  bring  an  ejectment,  but  he  cannot       ^'^'^^^ 
distrein  or  bring  any  action  for  the  rent  they  have  contracted  ^, 

to  pay,  as  there  is  no  relation  of  landlord  and  tenant  between  Humpbbets. 
them,  unless  they  choose  to  pay  the  rent  to  the  mortgagee 
and  he  accepts  it ;  in  that  case  a  relation  of  landlord  and 
tenant  is  created  between  the  mortgagee  and  the  tenant, 
and  the  remedy  of  the  mortgagee  will  depend  upon  the 
particular  circumstances  of  each  case.  No  notice  is  neces- 
sary to  be  given  by  the  mortgagee,  that  he  means  to  proceed 
against  such  tenants  where  they  come  in  subsequently  to 
the  mortgage,  because  in  such  case  their  title  is  wrongful  as 
against  the  mortgagee ;  but  there  may  be  cases  where,  in 
consequence  of  the  conduct  of  the  mortgagee,  notice  may 
become  necessary.  . 

But  this  case  differs  from  all  the  cases  cited,  for  here  the 
lease  is  neither  prior  nor  subsequent  to  the  mortgage,  but  is 
in  point  of  law  contemporaneous  with  it ;  for  though  the 
lease  is  not  in  fact  made  until  nearly  a  year  after  the  mort- 
gage, yet  as  the  lease  is  made  under  a  power,  it  is  referable 
to  the  instrument  creating  the  power,  and  is  derived  out  of 
it,  and  has  the  same  effect  as  if  it  had  been  made  under  the 
instrument  itself  (a). 

It  is  to  be  considered,  in  the  first  place,  whether,  being 
made  conformably  to  the  power  as  to  the  rent  and  other 
requisites,  the  lease  is  to  be  regarded  as  binding  on  the 
trustees  of  the  term  for  1000  years,  so  as  that  they  could 
not  disturb  the  lessee  in  the  enjoyment  of  the  land ;  and  we 
have  no  doubt  but  it  is  binding  on  them.  They  are  parties 
to  the  deed  under  which  the  lease  is  authorized  to  be  exe- 
cuted; they  assent  to  it  and  give  it  confirmation,  and  there- 
fore they  cannot  disturb  the  lessee ;    they  are  not  indeed 

(a)  Vide  Bay  V.  Pung,  5  Bttm.  ed.  350;  5  Mann.  St  Ryl.  195, 
&  Alders.  501;  5  Madd.  310;  note  (c);  ante,  yo\,  in,  491,  note 
Moreton  v.  Lees,  Sugd.  Pow.  5th      (c). 
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18S5.  entitled  to  an  estate  oi  freehold  or  inheriiance,  in  the  tech- 
nical sense  of  those  terms.  We  think  the  reservation  is  not 
to  be  so  confined^  but  that  if  they  are  entitled  to  receive  the 
rents^  the  reservation  was  sufficient  to  give  them  the  legal 
interest  therein^  and  that  the  trustees  might  therefore  have 
distreined  for  the  rent ;  and  that  their  legal  interest  being 
assigned  to  the  defendant,  John  Humphreys,  he  may  do  so. 

But  it  is  alleged  for  the  plaintiff,  that  even  supposing  the 
defendant  had  otherwise  a  right  to  distrein,  he  is  precluded 
from  doing  so  by  having  treated  the  plaintiff  as  a  trespasser, 
manifested  by  the  trustees,  before  the  assignment  to  John 
Humphreys,  the  defendant,  having  joined  with  some  of  the 
family  of  the  Rogerses  in  bringing  an  action  of  ejectment. 

In  that  action,  however,  the  right  of  entry  is  denied  by 
the  present  plaintiff,  the  parties  are  at  issue  upon  it,  and 
the  matter  is  undecided. 

There  are  many  cases  where  the  conduct  of  a  party  is 
taken  into  consideration,  where  the  question  is,  whether  the 
person  against  whom  he  seeks  to  enforce  his  claim  is  to  be 
treated  as  a  persou  liable  upon  a  contract  or  as  a  trespasser; 
but  here  is  a  lease,  executed  under  the  seal  of  the  plaintiff, 
and  as  long  as  he  continues  in  possession  (a),  he  is  liable  to 
the  payment  of  the  rent  by  the  usual  remedies  which  the  law 
gives  for  the  recovery  of  it.  If  he  had  been  actually  evicted 
by  a  person  claiming  by  title,  or  if  the  lessor  or  those 
claiming  under  him,  or,  in  this  case,  if  the  trustees  under 
the  1000  years*  term,  had  entered  upon  the  plaintiff,  that 
would  have  been  a^good  answer  to  the  avowry;  but  in  the 
present  case  there  is  not  even  a  judgment  in  the  ejectment. 
And  there  being  no  eviction,  or  re-entry,  or  surrender  of  the 
term,  the  lease  is  in  existence,  and  there  is  nothing  to  pre- 
vent the  defendant  from  avowing. 

There  is  a  very  short  abstract  of  the  avowry  in  the  spe- 
cial case ;  it  is  not  stated  for  what  length  of  time  the  claim 
is  made,  but  it  is  to  be  collected  from  the  amount  found 
by  the  verdict,  that  it  is  for  Ryear;  but  this  defendant  can 

(a)   Vide  ante,  vol.  iv.  38,  n.  {b),  29  n. 
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only  claim  for  half  a  year,  for  the  trustees  did  not  assign  to 
bim  till  after  half  a  year's  rent  had  become  due.  Rogers 


V. 


Postea  to  the  defendant,  (a)       HuMpnaErs. 

(a)  Elaborate  explanatory  clauses  in   the   principal   case,  however, 

are  sometimes  introduced  into  set-  appears  to  shew  that  the  position 

tlemeots,  to  fix  the  priority  of  uses  which  the  uses  shall  take  inter  se 

arising  under  powers.    (See  But-  may  be  safely  left  to  be  adjusted 

ler's  Co.  Litt.  871,  note  (1),  19th  by  the  nature  and  objects  of  the 

page  of  the  note ;  1  Sanders  on  powers  under  which  such  uses  abe 

Uses,  4tb  ed.  64.)    The  decision  created. 


GosBELL  V.  Archer. 

Assumpsit  for  the  amount  of  a  deposit  paid  upon  the  Upon  the  trial 
sale  of  an  estate  to  the  plaintiflF,  moiety  of  auction  duty,  o^J^^g^everar^ 
interest,  and  expenses  of  investigating  the  title.     Besides  counts,  the 
the  special   count,  the  declaration    contained  counts  for  y^rs  on  one  of 
money  lent,  money  paid,  money  had  and  received^  for  in-  the  issues  with 
teresty  and  on  an  account  stated.      At  the  trial,  the  plaintiff  defendant 
obtained  a  verdict  for  85/.  \6s.  Sd.,  being  the  amount  of  the  ^?y^'°6  ^th^ 
deposit  and  the  moiety  of  auction  duty,  on  the  count  for  other  issues: 
money  had  and  received ;  and  the  defendant  had  a  verdict  afterwards  in 
upon  the  other  counts.     Leave  was  given  to  move  to  in-  pursuance  of 
crease  the  damages  by  adding  30/.  I  Is.  2(L  for  the  expenses  moves  to  in-  ' 
of  investigating  the  title,  and  6/.  19*.  8d.  for  interest ;  and  crease  the 
a  rule  nisi  was  afterwards  granted  accordingly,  with  leave  adding  certain 
to  the  parties  to  state  a  special  case  for  the  opinion  of  the  ^le^belne  * 
Court,  upon  the  question,  whether  the  plaintiff  was  entitled  granted,  a  spe- 
to  have  the  damages  so  increased.     A  special  case  was  ac-  stated  by  the 

cordingly  stated,  and  argued  in  Hilary  term  last,  when  the  Parties,  m 
rn  ,     . ,    ,         .         «,..«.  1  .  .      '''hich  the 

Court  decided  against  the  plaintiff  upon  the  question  sub-  question  sub- 
mitted, and  directed  a  verdict  to  be  entered  for  the  plaintiff  Co'il^i**^wh 

ther  the  da- 
mmfgn  ought  to  be  so  increased.     Upon  the  argument  of  the  special  case,  the  Court 
hold,  that  the  damages  ought  not  to  be  increased,   but  direct  judgment  to  be  entered 
on  another  issue,  in  addition  to  that  on  which  the  verdict  was  taken.      Held,  that  the 
defendant  was  entitled  to  the  costs  of  the  special  case. 
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on  the  counts  for  money  had  and  received,  and  monej 
paid  (a),  and  for  the  defendant  on  the  other  counts.  On 
taxation,  the  master  allowed  the  costs  of  the  special  case  to 
the  defendant.  In  E.  T.  1835,  Carrington  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  the  master 
should  not  be  directed  to  tax  the  plaintiff's  costs  of  and 
occasioned  by  the  application  to  the  Court  to  increase  the 
verdict  in  this  cause,  and  of  preparing,  settling,  and  arguing 
the  special  case,  or  why  the  master  should  not  disallow  the 
costs  of  the  special  case,  which  he  had  allowed  to  the  de- 
fendant.    Against  this  rule. 


W.  Clarkson  now  shewed  cause.  The  master  has  done 
right  in  allowing  the  defendant  the  costs  of  the  special  case ; 
the  plaintiff  having  failed  on  the  argument  of  it. 

Sir  F,  Pollock  and  Carrington,  in  support  of  the  rule. 
The  plaintiff  retained  his  verdict  on  the  count  for  money  had 
and  received,  and  had  judgment  for  him  on  the  count  for 
money  paid.  In  Garland  v.  JthflKJb),  there  was  a  special 
case  for  the  opinion  of  the  Court ;  and  the  defendant  suc- 
ceeded as  to  the  point  which  was  argued ;  but  it  was  held, 
that  the  plaintiff,  who  retained  the  verdict,  was  entitled  to 
the  costs  of  the  special  case.  \Patiesonf  J.  The  question 
which  was  stated  for  the  opinion  of  the  Court  in  this  case, 
arose  upon  a  motion  to  increase  the  damages,  and  the  plain- 
tiff failed  on  the  argument  of  the  special  case,  the  Court 
refusing  to  increase  the  damages.  Garland  v.  Jekyll  pro- 
ceeded on  the  ground  that  as  two  questions  were  submitted 
for  the  opinion  of  the  Court  on  the  special  case,  and  one 
of  them  was  withdrawn  by  consent,  it  was  impossible  for  the 
Court  to  say  that  the  point  which  had  not  been  argued 
^was  decided  against  the  plaintiff,  and  that  as  he  retained 
the  verdict  he  was  entitled  to  costs.]  The  new  rules  as  to 
setting  off  the  costs  of  issues  found  for  the  defendant,  can- 


(a)  Ante,  iv.  485.  {h)  9  Bingh.  273;  9  B.  Moore,  502. 
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not  apply  to  costs  of  the  special  case ;  such  costs  not  being 
mentioned  in  that  rule.  Upon  the  special  case  the  judg- 
ment was  in  favour  of  the  plaintiff,  and  he  is  therefore  en- 
titled to  costs. 
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Patteson,  J- (a) — I  am  of  opinion  that  the  rule  must 
be  discharged,  for  I  think  that  the  master  did  right  in  allow- 
ing the  costs  of  the  special  case  to  the  defendant.  To  as- 
certain who  is  entitled  to  costs  on  the  special  case,  we  are 
bound  to  look  at  the  special  case  to  see  what  points  were 
raised  for  argument  and  for  the  decision  of  the  Court.  The 
question  submitted  on  the  special  case  was, — whether  the 
plaintiff  was  entitled  to  recover  30/.  1  Is.  ^d.,  and  6/.  \9s.  8d., 
which  sums  were  claimed  in  addition  to  the  amount  of  the 
damages  found  by  the  verdict  at  the  trial.  The  parties  came 
by  agreement  to  this  Court  to  discuss  that  question,  and  it 
was  determined  in  favour  of  the  defendant.  The  defendant 
having  succeeded  upon  the  whole  that  he  came  to  argue 
on  the  special  case,  was  entitled  to  the  costs. 

Williams,  J.,  concurred. 

Coleridge*  J. — Mr.  Carrington  says,  that  the  words 
**  special  case''  do  not  appear  in  the  rule  which  allows  the 
defendant  the  costs  of  those  issues  on  which  he  succeeds. 
They  do  not :  neither  does  the  rule  mention  the  costs  of 
consultations,  or  retainers  of  counsel.  It  declares  that  the 
defendant  shall  be  entitled  to  the  costs  of  the  issues  found 
for  hina.  The  question  therefore  is,  to  what  issues  are  the 
costs  of  the  special  case  to  be  attributed.  It  appears  to 
me  that  the  costs  incurred  by  reason  of  the  special  case  are 
attributable  to  the  issues  found  for  the  defendant,  and  that 
he  is  therefore  entitled  to  those  costs. 

Rule  discharged. 


(a)  Lord  Denman  was  absent  on  account  of  severe  indisposition. 
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The  King  v.  The  InhabitaDts  of  the  Parish  of  Woolpit, 
in  the  County  of  Suffolk. 

JonTtfmtra      ^^^^^^  appeal  against  an  order  for  the  removal  of  Dennis 

'<  coming  to      Brown  and  his  wife  from  the  parish  of  Woolpit  to  the 

13 &^i4CVir. s   P^i^sb  of  Haughley,  the  sessions  quashed  the  order,  subject 

C.19,  the  party  to  the  opinion  of  this  Court  on  the  following  case : 

come  into  the       ^^^  pauper's  present  wife,  then  Mary  Ann  Pilbrow, 

parish  animo    ^^g  pregnant  by  him  before  marriasre.     M*  A.  Pilbrow  at 

morandi  or  *;    ®    .         "^  .  ^  . 

resideodi;  bac  that  time  lived  at  Woolpit,  and  the  pauper  m  the  work- 

sar*  "tha"h^^'  **°"^^  ^^  ^^^  incorporated  hundred  of  Stow.     The  parish 

should  have  of  Haughley  is  in  the  hundred  of  Stow»  but  the  parish  of 

intention  to*^  Woolpit  is  not.     Mary  Ann  Pilbrow  having  charged  the 

reside  permit  pauper  with  having  gotten  her  with  child,  the  pauper  was, 

Theresi-  OQ  '^l^t  October,  1833,  apprehended   by  one  Redsall,  a 

dence  intend-   constable  of  Woolpit,  and  on  the  2«nd  was  taken  by  him 

ed  need  not  . 

be  for  such  a    before  a  magistrate.     On  the  same  92d  October  the  pau- 

dcr  such  c^r-     P®*"  ^^  committed  by  the  magistrates^  for  want  of  sureties, 

cumstances  as  to  the  county  gaol  at  Bury  St.  Edmund's.     About  the  be* 

time  of  pass-     gi"™°g  ^^  November,  Pilbrow,  the  father  of  Mary  Ann 

iiigofi3&l4  Pilbrow,  became  surety  for  the  pauper;  and  the  pauper 

have  conferred  returned  immediately  from   Bury  to  Woolpit.     On  the 

p**'pw/*"'*     pauper's  coming  to  Woolpit,  Pilbrow  took  lodgings  for 

J.  and  Wil'     him  at  Woolpit  with  one  Howe,  upon  terms  agreed  upon  be* 

Seeuiiem-    *^®®"  Howe  and  Pilbrow;  and  Pilbrow  subsequently  paid 

hU,  per  Coie-    Howe*s  charge  for  the  lodgings.    The  pauper  having  re- 

But  whether  ^^^^d  about  a  week  in  the  lodgings  procured  for  him  by 

a  party  came 

to  settle  within  the  meaning  of  13  &  li  Car,  %  c.  12,  is  a  question  of  fact,  to  be 

decided  by  the  sessions  alone. 

And  where,  upon  a  case  stating  the  facts,  the  sessions  find  in  the  negative,  this  Court 
will  not  interfere  with  that  finding,  unless  they  see  that  upon  the  facts  stated  the  finding 
is  necessarily  wrong. 

The  sessions  found  that  A.  hired  and  paid  for  lodpogs  for  the  pauper  in  Dale, — that 
the  pauper  came  to  Dale,  and  resided  in  the  lodgings  for  a  week,  married,  and  con- 
tinued afterwards  to  reside  in  the  lodgings  until  his  removal  under  the  order  appealed 
against  :^-Held,  per  PatUtOfh  J*  ^^nd  WiUiami^  J.— dissentiente,  CoUridge^  J.,— 4hat  a 
finding  by  the  sessions  that  the  pauper  did  not  come  to  settle  in  Due  within  the 
meaning  of  IS  &  14  Car,  2,  c.  S,  was  repugnant  to  the  facts  found,  and  was  therefore 
necessarily  wrong. 

Special  cases  from  the  sessions  should  be  drawn  by  counsel. 
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Pilbrow,  on  12th  November,  at  Woolpit,  married  the  said  1835. 
Mary  Ann  Pilbrow^  his  present  wife.  He  continued  ^<>  rp,  tt  . 
reside  in  the  same  lodgings  until  he  was  removed,  on  the  v. 

20th  November  following,  by  the  order  of  two  justices,  to  ^''w^w't.°^ 
Haughley.  The  pauper  was  relieved  by  the  parish  of 
Woolpit  after  his  marriage ;  but  there  w*as  no  evidence  that 
the  parish  had  been  put  to  aqy  expense  either  by  his  lodg- 
ings or  his  marriage.  The  respondents'  counsel  offered  to 
prove  the  pauper's  settlement  in  Haughley,  but  the  appel- 
lants' counsel  insisted  on  resting  their  case  on  the  irre- 
movability of  the  pauper,  on  the  ground  that  he  had  not 
come  to  inhabit  in  the  parish  of  Woolpit.  The  sessions 
quashed  the  order,  on  the  ground  that  the  pauper  had  not 
come  to  inhabit  in  Woolpit  within  the  meaning  of  the 
statute  13  &  14  Car.  2(a). 

Biggs  Andrews  and  Austin  in  support  of  the  order  of  First  point: 

sessions.     The  pauper  was  not  removable,  because  be  did      "?^  ^. 
^^  ^  '  ^  coming  to 

not,  in  the  words  of  13  &  14  Car.  2,  come  to  settle  in  the  settle. 
parish  of  Woolpit  (5).  Section  1  of  that  statute, — after 
reciting  that,  by  reason  of  some  defects  in  the  law,  poor 
people  were  not  restrained  from  going  from  one  parish  to 
another,  and  therefore  did  endeavour  to  settle  themselves 
in  those  parishes  where  there  was  the  best  stock,  the  largest 
commons  or  wastes  to  build  cottages,  and  the  most  woods 
for  them  to  burn  and  destroy;  and  when  they  had  consumed 
it,  then  to  another  parish,  and  at  last  became  rogues  and 
vagabonds,  to  the  great  discouragement  of  parishes  to  pro- 
vide stock  where  it  was  liable  to  be  devoured  by  strangers, — 
enacted  that  it  should  and  might  be  lawful,  upon  complaint 
made  by  the  churchwardens  or  overseers  of  the  poor  of  any 
parish  to  any  justice  of  the  peace,  within  forty  days  after 

(a)  This  case  was  signed  by  the ,  cuss  the  effect  of  35  Geo,  3,  c.  101 ; 

chairman  of  the  Suffolk  Quarter  but  the  counsel  for  the  respond- 

Sessions  and  by  the  clerk  of  the  ents    admitted    that    they  could 

peace,  bat  not  by  counsel.  (bund  no  additional  ailment  on 

(Jb)  Andrews  was  about  to  dis-  that  statute. 
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Second  point: 
**  Coming  to 
settle  in  a 
parish''  to  be 
decided  by 
the  sessions. 
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any  such  person  coming  so  to  settle  as  aforesaid  in  any  tene- 
ment under  the  yearly  value  of  10/.,  for  two  justices  of  the 
peace  of  the  division  where  any  person  that  was  likely  to 
become  chargeable  to  the  parish  should  come  to  inhabit, 
by  their  warrant  to  remove  such  person  to  such  parish 
where  he  was  last  legally  settled.  The  mere  fact  of  a 
man*s  being  chargeable  to  a  parish  in  which  be  is  for  the 
time  being,  is  not  sufficient  to  give  the  justices  jurisdiction 
to  remove  him  to  the  place  of  his  last  legal  settlement. 
He  must  have  come  into  the  parish  animo  morandi  or 
manendi,  and  with  an  intention  to  consume  a  portion  of 
the  stock  of  the  parish.  Here,  no  intention  to  remain  or 
to  consume  the  parish  stock  appears.  The  pauper  came 
into  the  parish  rather  as  a  visiter  to  Pilbrow  than  as  in- 
tending to  settle  there.  The  pauper  came  into  Woolpit 
immediately  upon  Pilbrow's  becoming  surety  for  him. 
The  lodgings,  in  which  the  pauper  resided  for  a  week  be- 
fore bis  marriage  and  a  week  afterwards,  were  both  taken 
and  paid  for  by  Pilbrow.  Suppose  the  pauper  had  resided 
during  that  time  as  a  guest  in  Pilbrow^s  house, — could  that 
be  said  to  be  a  coming  to  settle  in  Woolpit?  It  is  sub- 
mitted that  it  could  not.  What  difference  is  there  between 
such  a  case  and  the  present,  in  which  the  lodgings  were 
probably  taken  owing  to  the  smallness  of  Pilbrwo's  own 
residence  ?  Rex  v.  St.  James,  in  Bury  St.  Edmund's  {a) ; 
Rex  V.  Askton  under  Lyne  (6) ;  Rex  v.  St,  Lawrence,  hud- 
low  (c).     [Williams,  J.,  referred  to  Rex  v.  Chediston  (d).] 

Whether  there  was  a  coming  to  settle,  is  a  question  of 
fact  to  be  decided  by  the  sessions.  The  sessions  have  in 
this  case  found  that  the  pauper  did  not  come  to  settle ;  the 
question  has  been  decided  by  the  only  competent  autho- 
rity. 

The  Court  will,  if  it  can  possibly  do  so  upon  the  facts 
stated,  support  the  finding  of  the  sessions. 


(a)  10  East,  25. 

(b)  4  Maule  &  Selw.  357. 

(c)  4  Bam.  &  Aid.  660. 


(d)  6  Dowl.  &  Ryl.   869;  4 
Barn.  &  Cressw.  SSO. 
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Byies  and  J.  W.  SmUA,  contr^.  [Coleridge,  J.  The  dif-  1835. 
ficttlty  in  my  mind  is,  that  the  coming  to  settle  is  a  conclu- 
sion to  be  drawn  from  all  the  circumstances  of  the  case ; 
and  if  the  sessions  have  decided  the  question  one  way,  we  ^nl^*>»*an^«  of 
cannot  interfere,  unless  the  decision  appears  clearly  to  be  second  point, 
without  imtf  foundation.]  The  sessions  found  that  the 
pauper  returned  from  Bury  to  Woolpit, — and  *' returned" 
is  tantamount  to  **  came  ^  that  in  the  pauper's  coming  to 
Woolpit,  Pilbrow  took  lodgings  for  him, — which  was  a 
preparation  for  residence ;  that  the  pauper  resided  in  the 
lodgings  a  week,  and  then  married ;  and  that  he  continued 
to  reside  until  his.  removal.  The  sessions  have  therefore 
found  that  the  pauper  came  and  resided  in  Woolpit.  "  Re-^ 
side**  is  synonimous  with  or  even  stronger  than  ''  inhabit;** 
and  ''come  to  inhabit''  is  used,  in  the  statute  of  13  8c  14 
Car.  2,  synonimously  with  "  come  to  settle."  Coming  to 
reside  is  therefore  the  same  thing  as  *'  coming  to  settle ;" 
and  as  the  sessions  have  found  that  the  pauper  came  and 
resided,  (which  is  even  stronger  than  coming  to  reside,) 
they  have  themselves  negatived  their  own  conclusion  that 
the  pauper  did  not  come  to  settle.  In  reality,  the  sessions 
have  not  found  as  a  fact  that  the  pauper  did  not  come  to 
settle*  Their  conclusion  is  intended  to  be  a  conclusion  of 
law ;  and  the  question  intended  to  be  submitted  by  them 
was,  whether  they  were  right  in  saying  that  in  point  of  law 
there  was  no  coming  to  settle  toithin  the  meaning  of  the 
statute*  In  the  several  cases  which  have  been  quoted,  the 
Court  treated  the  question  as  one  of  law.  In  each  case,  as 
indeed  must  always  necessarily  be,  the  sessions  decided 
one  way ;  and  if  the  question  had  been  considered  by  the 
Court  as  a  question  of  fact,  the  Court  would  not  have  en- 
tered, in  the  manner  in  which  they  did,  into  the  inquiry 
whether  the  conclusion  drawn  by  the  sessions  was  correct. 
So,  with  regard  to  Rex  v.  Bii-mingham  (a).  In  the  ordinary 
case  of  a  settlement  by  hiring  and  service,  the  sessions,  by 

(a)  14  East,  251. 
VOL.  V.  MM 
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18S5.        quashing  or  confirming  the  order  of  magistrates,  always 

^'^^'^^^^      decides  that  either  there  was  or  was  not  a  hiring  and 

9,  service  suflkient  to  confer  a  settlement:  yet  this  Court 

Inhabitants  of  never  refuses  to  review  the  decisions  of  the  sessions  in 

WOOLPIT. 

such  cases. 
First  point.  Qut  further,  the  finding  of  the  sessions  that  Uie  pauper 

did  not  come  to  settle  within  the  meaning  of  13  &  14 
Car.  2,  is  so  clearly  and  manifestly  wrong,  upon  the  facts 
stated,  that  the  Court  will  not  support  it.  The  act  of  13 
&  14  Car.  2  authorizes  the  removal  of  the  person  coming 
to  settle  to  such  parish  where  he  was  last  legally  se^^/ln^ 
either  as  a  native  householder,  sqjoumer,  &c. ;  so  that  the 
statute  contemplates  a  person  being  settled  in  a  parish  io 
the  capacity  of  '^sojourner/'  i.  e.  of  '^temporary  resident,'' 
as  it  is  defined  by  Dr.  Johnson.  In  Hex  v,  Helsham(a) 
Lord  Tenterden  says,  **  There  is  no  authority  to  shew  that 
the  original  intent  of  the  party  roust  be  absolute  and  unqua* 
lified  to  continue  for  forty  days;  and  I  am  unwilling  to 
introduce  a  new  term  or  condition  to  the  gaining  of  a  set- 
tlement by  coming  to  settle  on  a  tenement''  ''  It  has  beeo 
properly  observed  (said  his  lordship)  that  the  recital  in  the 
IS  8c  14  Cur.  S  does  not  import  a  permanent  intent,  but 
applies  only  to  persons  comiug  to  settle  for  a  short  time.'* 
All  the  authorities  cited  contr^  are  distinguishable  on  one 
broad  ground,  viz.  that  in  each  case  the  pauper  remained  io 
the  removing  parish  animo  invito,  or  at  least  plainly  wUhoiU 
any  intention  to  settle.  In  Mex  v.  St.  James,  Busy  St. 
Edmund*s{b),  the  pauper  was  detained  in  the  removing 
parish  owing  to  his  breaking  his  leg  at  a  time  when  he  wa4 
preparing  to  leave  the  parish.  In  Hex  v.  St.  Lawrencf, 
Ludlow  (c),  the  pauper,  having  fractured  his  thigh  in  an 
adjoining  parish,  was  brought  into  the  removing  parish  to 
be  cured.  In  Rex  v»  Ashton^under^lAfne  (d)  the  proper 
came  into  the  removing  parish  for  the  purpose  of  escaping 
the  pursuit  of  justice :  he  came  animo  latitandif  and  not 

(a)  2  Barn.  &  Adol.  635.  (c)  Ante^  528. 

(b)  AntCf  528.  {d)  Ibkf. 


The  KiKO 

V. 
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midmit^.    Here  the  party  came  into  Woolpit  of  his  own        i8d5. 

free  will,  with  the  intention  (as  it  must  be  assumed  in  the 

absence  of  any  negation  of  that  fact)  of  residing  in  it. 

Whether  it  was  his  intention  to  reside  for  a  temporary  pur-  Irihabitants  of 

Woolpit. 
pose  or  for  a  permanency  is  immaterial.    In  Ret  v.  Sl 

JamtSp  Bury  St.  Edmunds,  hovA  Ellenborough  says, ''  The 

expression  of  coming  to  settle  denotes  that  the  party  comes 

animo  morandi  or  manendi :    it  may  be  for  a  temporary 

purpou.*' 

Pattvson^  J.  (a) — It  appears  to  me  that  the  real  ques- 
tion (and  upon  this  the  Court  do  not  altogether  agree)  is, 
whether  we  are  concluded  by  the  finding  of  the  sessions. 
If  we  are  concluded  by  the  finding,  that  the  pauper  did  not 
eome  to  settlCi  then  we  have  nothing  to  do  with  the  matter, 
and  it  was  absurd  and  ridiculous  to  send  the  case  for  our 
opinion.  If,  upon  the  statement  of  the  case,  it  appears  that 
the  sessions  have  found  what  is  perfectly  contradictory; 
ifi  according  to  my  construction  of  this  statement,  they 
show  that  the  pauper  did  come  to  settle,  and  afterwards 
say  that  he  did  not,  the  intention  must  have  been  to 
submit  to  us  a  question  of  law.  I  do  not  see  that  we 
are  absolutely  precluded  from  entering  into  the  inquiry, 
the  more  especially,  as,  in  my  view,  the  finding  of  the 
sessions,  that  there  was  not  a  coming  to  settle  within 
the  meaning  of  the  statute  of  Charles,  is  contrary  to  the 
tenor  of  all  the  authorities.  The  sessions  find,  that  the 
pauper,  being  in  the  Stow  workhouse,  had  a  child  sworn  to 
him  by  Pilbrow^s  daughter,  and  was,  for  want  of  sureties, 
committed  to  Bury  gaol ;  that  IHlbrow  became  surety,  and 
the  pauper  came  (or  returned^  as  the  sessions  improperly 
say,)  immediately  from  Bury  to  Woolpit ;  that  on  his  coming 
to  Woolpit,  Pilbrow  took  lodgings  for  him,  and  he  resided 
in  them  until  removed.  The  pauper  came  into  Woolpit 
entirely  of  his  own  accord;    he  was  not  brought  there, 

(a)  Lord  Denmanf  C.J.  was  absent  on  accoant  of  severe  indisposidoo. 
M  M  2 
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1835.        ammo  invito,  hj  any  one.    I  do  not  see  how  it  is  possible 
Jlj^I^      to  say  that  the  sessions  have  not  found  that  the  pauper 
V,  came  to  reside  in  Woolpit.    In  Rex  v.  Hebham,  the  Court 

Inhabitant  of  jj^ij  distinctly,  that  the  pauper  need  not  have  come  into  the 
parish  with  an  intention  to  reside  permanently.    And  indeed 
this  is  quite  plain ;  for  the  preamble  to  the  enactment  in 
13&  14  Car.  2,  contemplates  the  case  of  persons  that  go 
about  from  one  parish  to  another.    It  strikes  me  at  present, 
that  if  any  man  comes  under  any  circumstances,  except  such 
as  those  in  Rex  v.  St.  Lawrence,  Ludlow,  and  Rex  v.  St. 
James,  Bury  St.  Edmund's,  for  the  purpose  of  inhabiting  in 
that  parish  for  any  length  of  time,  it  would  be  a  coming  to 
settle  within  the  meaning  of  the  act.    I  do  not  even  say, 
that  the  circumstances  must  be  such  that  he  would  gab  a 
settlement  by  forty  days'  residence.    Even  though  the  party 
comes  as  an  inmate  of  another  man's  house,  yet  if  he  comes 
animo  morandi,  that  would,  as  it  seems  to  me,  be  a  coming 
to  settle.    The  sessions  have  here  stated  the  fact,  distinctly 
to  my  mind,  that  the  pauper  came  to  Woolpit  for  the  pur- 
pose of  inhabiting  or  residing.    Then  with  respect  to  the 
cases  cited :  Rex  v.  St.  Laiorence,  Ludlow,  and  Rex  v.  St. 
James,  Bury  St.  Edmund%  have  nothing  to  do  with  the 
case  before  us ;  for  in  both  those  cases  the  pauper  did  not 
come  to  the  parish  at  all,  but  was,  in  fact,  cast  there  by 
accident.    In  Rex  v.  Birmingham,  the  pauper  was  taken 
by  the  overseer  of  Inkberrow,  without  any  order,  to  the 
parish  of  Fakenham,  and  was  .kept  there  by  the  threats  of 
the  officers  of  the  parish  of  Fakenham,  that  they  would 
send  her  to  prison  if  she  returned  to  Inkberrow.     Yet  it 
was  held,  that  she  was  removable  from  Fakenham  to  the 
place  of  her  settlement.    Rex  v.  Birmingham  has  certainly 
been  somewhat  shaken  by  the  observations  of  Lord  TVn- 
terden,  in  Rex  v.  St,  Lawrence,  Ludlow ;  but  without  going 
the  full  length  of  that  case,  it  is  certainly  a  strong  authority 
to  shew,  that  in  such  a  case  as  this, — which  is  very  distin- 
guishable, and  much  stronger,  because  the  pauper  came  of 
his  own  accord  into  Woolpit,  and  resided  there  voluntarily. 
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— there  was  a  coming  to  settle,  so  as  to  make  the  pauper        1835. 
removable.  ^^^v-^^ 

The  whole  question  is,  whether  or  not  we  are  concluded  v. 

by  the  finding  of  the  sessions.    I  think  not ;  because  on  the  In^l>»tont»  of 
fiace  of  the  case,  I  think  they  have  found  the  fact,  that  the 
pauper  £2f  J  come  to  settle,  and  afterwards  that  he  did  not 
come  to  settle,  within  the  meaning  of  the  statute ;  intending 
to  submit  to  us  a  question  of  law. 

Williams,  J. — lam  of  the  same  opinion.  I  will  not 
pretend  to  say,  whether  it  would  have  been  well  if  the 
Court  had  always  uuiformly  held,  that  when  a  question  of 
fact  was  found  by  the  sessions,  they  would,  under  no  cir- 
cumstances, enter  into  an  examination  of  the  correctness  of 
that  finding.  It  is  now  infinitely  too  late  to  entertain  any 
doubt  but  that  they  will,  under  some  circumstances,  inter- 
fere. The  books  are  full  of  cases  in  which  the  question, 
being  one  of  fact,  and  the  sessions  having  found  it  one  way, 
this  Court  has  nevertheless,  when  the  circumstances  have 
been  stated  in  a  special  case,  examined  the  grounds  of  the 
decision  of  the  sessions,  and  have  reversed  their  finding. 
What  is  more  a  question  of  fact  than  that  of  fraud?  None. 
Yet  the  Court  has  examined  into,  and  reversed,  the  de- 
cision of  the  sessions  on  a  question  of  fraud.  And  so,  over 
and  over  again,  in  other  cases  which  are  as  clearly  questions 
of  fact  So  long  ago  as  the  time  of  Lord  Hardvncke,  I 
find  it  was  said, ''  If  they  (the  sessions)  had  generally  found 
the  frauds  we  might  have  been  bound  by  such  a  general  find- 
ing ;  but  when  they  state  the  facts  particularizing  matter,  the 
matter  is  as  much  for  our  determination  as  it  was  for  their's  (a)  '^ ; 
and  accordingly  the  Court  did  enter  into  the  grounds  of  * 
their  decision.  And  in  JRex  v.  St.  Mary'the-leUy  Durham (6), 
the  sessions  having  found  the  fact  upon  a  question  of  occu- 
pation. Law  and  Chambre  relied  on  the  conclusion  of  fact. 
What  says .  Lord  Kenyan — peculiarly  conversant  with  ses- 

(a)  Ter  Lord  Hardwickey  C.  J.      ButUmgion^  Vaugh.  66, 7T. 
in  Bear  v.  Teifwrdy  Barr.  S:  C.  57.         (h)  4  T.  E.  479. 
So,  in  a  special  Terdict,  Bowe  v. 
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sioDs,  as  with  all  other  law  i — ^'  If  the  sessions  had  confined 
themselves  to  the  finding  of  the  fact  of  occupation  oo  the 
face  of  their  order^  the  consequence  stated  would  have  foi« 
^"wiimx.''^  lowed;  but  that  is  the  very  question  which  they  have  kft 
for  the  decision  of  the  Court.*'  And  the  Courts  in  that  case, 
entered  into  the  inquiry  as  to  the  occupation ; — and  for  wy 
good  reason,  because  it  was  perfectly  plain  that  that  was 
the  point  about  which  the  sessions  had  doubt,  and  to  have 
the  opinion  of  the  Court  upon  which,  they  stated  the  case. 
For  what  purpose  have  the  sessions  stated  the  case  here  i 
For  no  other  purpose,  that  I  am  aware  of,  than  to  have 
the  opinion  of  the  Court,  as  to  whether  the  pauper  was, 
in  point  of  law,  removable.  The  sessions  might,  if  they 
had  thought  proper,  have  contented  themselves  with  acting 
upon  the  impression  that  the  pauper  was  not  removable; 
but  having  stated  the  facts  in  a  case  sent  for  our  opinion,  we 
are  bound  to  examine  the  grounds  upon  which  they  have 
decided,  and  to  come  to  a  conclusion  upon  them.  I  cannot 
entertain  the  slightest  particle  of  doubt  on  the  question 
submitted*  *^  Coming  to  settle,"  does  not  mean  a  coming 
to  settle  under  such  circumstances,  that,  if  the  duration 
were  long  enough,  the  party  would  gain  a  settlement.  It 
merely  means  a  coming  to  inhabit ;  for  how  long  i  Is  it  to 
be  for  a  week,  month,  or  year  i  There  is  no  case  to  shew 
for  how  long  it  must  be  intended  to  inhabit.  There  is 
nothing  in  this  case  to  limit  or  restrict  the  generality  of  the 
intent  as  to  the  duration  of  the  residence  of  this  party*  It 
is  stated  generally,  that  the  pauper  came  to  Woolpit,^and 
that  lodgings  were  taken  for  him,  not  for  any  limited  period, 
but  generally.  If  the  pauper  intended  to  stay  only  for  a 
limited  period,  that  fact  should  have  been  shewn  by  the 
appellant.  As  the  matter  stands,  the  purpose  as  to  the 
duration  is  entirely  unexplained.  The  cases  which  have 
been  referred  to,  negative  any  thing  like  a  coming  for  the 
purpose  of  residing.  The  deserter  did  not  stay  one  hour 
for  the  purpose  of  residing.  So  with  the  men  with  the 
broken  legs.     On  the  whole  facts,  the  statement  of  the  ses- 
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810118  appears  to  me  to  lead  to  the  laevitable  conclusion        1895. 
that  the  pauper  was  coming  to  settle  indefinitely,  and  not     f^lT^"^^^ 
for  any  Hmited  or  restricted  period.    As  the  sessions  have  t^. 

stated  the  facts,  we  are  at  liberty  to  inquire  into  them,  and  Inhabitant^  of 
I  think  that|  upon  diose  facts,  there  is  not  [one  particle  of 
foimdalion  for  the  finding  of  the  sessions. 

CotBRiDGB,  J. — ^It  is  with  very  great  regret  that  I  have 
foimd  myself  not  able  to  concur  with  my  brothers.  I  say 
it  quite  mifeignedly,  that  I  have  little  doubt  but  that  I  am 
in  error;  still  I  am  bound  to  state  the  opinion  which  1  en- 
tertain. I  have  this  satisfaction,  that  I  do  not  think  that  we 
shall  be  found  to  differ  much  in  principle.  As  to  what  this 
Court  has  done  as  to  questions  of  fact  in  settlement  cases, 
most  lawyers  are  of  opinion  that  this  Court  has  often,  from 
a  desire  to  do  justice  between  the  parties,  and  at  the  par* 
tieular  request  of  the  sessions,  gone  out  of  its  province,  and 
faaa  adjudicated  upon  matters  of  fact,  which,  no  lawyer  will 
doubt,  ought'  to  have  been  left  to  the  sessions.  As  this 
course  is  not  a  correct  one,  we  ought  to  be  careful  not  to 
advance  ft.  The  general  rule  ought  to  be,  that  where  the 
sessioiitf  hflve  found  the  fact,  we  should  not  interfere  with 
their  finding  unless  we  see  that  the  sessions  have  come  to  a 
conclusion  entirely  without  foundation,  or  decidedly  con- 
trary to  the  weight  of  the  evidence, — in  which  case  we 
might,  by  analogy  to  the  practice  of  the  Court  with  regard 
to  the  venfict9  of  juries  upon  questions  of  fact,  interpose. 
The  province  of  a  jury  is  to  find  the  facts  one  way  or  the 
other;  and  the  Court  will  not  in  general  interfere  with  their 
finding ;  but  it  has  become  an  inveterate  practice  for  the 
Court  fo  say  that  the  jury  have  done  wrong,  if  they  have 
come  to  a  conclusion  quite  contrary  to  the  evidence.  Then, 
I  ask  myself,  whether,  in  this  case,  the  question  is  one  of 
fact  Of  of  law  i  In  all  the  cases  it  has  been  treated  as  a 
question  of  fact,  whether  the  Court  has  agreed  or  disagreed 
wiA  the  finding  of  the  sessions.  Whatever  may  be  the 
meaning  of  the  expression,  "  coming  to  settle,''  we  may  start 
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1835.        with  this, — ^that  whether  or  not  a  party  comes  to  settlei  is  a 
^"^^^^'^^      question  of  fact.     This  has  not  been  much  controverted, 
9.  either  by  the  bench  or  the  bar.    Then,  if  this  be  a  question 

Inhabitants  of  ^f  f^ct  have  the  sessions  come  to  a  conclusion  ?  and  if  they 
have,  have  they  submitted  that  concIttsioQ  to  the  Court?  or  if 
they  have  not  intended  to  submit  that  conclusion,  is  it  clearly 
virrong  i — When  I  read  the  case,  I  cannot  doubt  (except  by 
reason  of  one  of  my  brothers  having  come  to  a  contrary  opi- 
nion) that  the  sessions  have  come  to  a  conclusion  of  fact,, 
whether  their  conclusion  be  right  or  wrong.  I  find  cer- 
tain evidence  stated,  a  point  taken,  and  the  sessions  acting 
upon  it,  and  saying  that  they  quashed  the  order  because  they 
believed  that  the  pauper  did  not  come  to  inhabit  within  the 
meaning  of  the  statute.  The  sessions  have  drawn  that  con- 
clusion. Then,  have  they  drawn  a  conclusion  nectssarify 
wrong  ?  I  admit,  that  if  they  have,  we  are  bound  to  revise  their 
decision  ?  Now  what  are  the  facts?  The  pauper  being.dis- 
charged  from  Bury  gaol,  upon  Pilbrou/s  becpming  surety  for 
him,  immediately  camd  to  Wool  pit;  and  this  is  an  ambiguous 
act,  for  he  may  have  come  either  to  reside  or  pass  through. 
He  took  no  house,  but  lodgings  were  taken  for  him  by  Pil' 
brow,  and  he  resided  in  them  for  a  week,  married,  and 
resided  afterwards  until  his  removal.  These  are  all  the 
facts.  Then  I  ask  myself,  whether  it  is  a  necessary  con- 
clusion, from  the  facts  stated,  without  more,  that  the  pau- 
per came  to  reside  ?  It  is  said,  that  if  he  did  not  come  to 
reside,  something  negativing  the  intention  to  reside  ought 
to  have  been  stated.  I  cannot  agree  to  that;  for  the  re- 
spondents came  to  justify  their  order,  and  a  necessary  part 
of  their  justification  is,  that  the  pauper  was  removable  at 
the  time  of  making  the  order.  The  affirmative,  with  respect 
to  the  animus  residendi,  lies  therefore  upon  them ;  just  as  it 
lies  upon  them  to  prove  affirmatively,  that  the  pauper  was 
chargeable.  It  would  be  monstrous  to  say,  that  chai|;eability 
must  be  inferred  from  the  absence  of  negative  proof.  If 
the  fact  of  the  intention  to  reside  is  to  be  made  out  at  all, 
it  must  be  made  out  by  the  [respondents.    Then,  1  ask 
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agaiiii  19  it  a  neceuary  conclusion^  from  the  facts  stated^ 
that  the  pauper  came  to  reside?  I  think  not.  Minds  are 
differently    constituted;    and  I  think  it  very  possible  for  ^^ 

different   minds  to  draw  various  conclusions  from  these  lohabitants  of 
racu.    I  do  not  say,  that  if  tlie  question  were  put  to  me 
as  a  question  of  fact,  whether  the  pauper  came  there  to 
reside,  I  should  not  have  held  that  he  did  come  to  reside. 
It  may  be  that  h^  did  come  to  reside,  but  I  think  that  is 
not  a  fiecestarjf  conclusion.     Hex  v.  Chediston  differs  so 
much  in  the  facts  as  to  be  no  authority  in  this  case ;  and, 
indeed,  the  point  in  issue,  here  was  not  raised  in  that  case. 
Rex  v.  BirminghamiB,  I  think,  an  authority  by  which  the 
Court  ought  not  to  be  bound.     I  fairly  say  so.    The  nega« 
tive  of  the  animus  is  so  strong  there,  that  I  think  it  im- 
possible to  support  the  conclusion.     The  judgment  of 
Lord  EUenborough  is  very  short,  and  his  whole  attention 
appears  to  have  been  directed  to  a  somewhat  different 
point. .  I  was  very  much  struck  with  the  very  able  argument 
of  Mr.  Smith  upon  the  words  of  the  statute.    I  do  not  say 
that  there  is  any  necessity  for  any  intention  to  reside  per- 
manently ;  but  upon  looking  at  the  whde  of  the  preamble 
BSkd  enactment  in  the  statute  of  the  13  &  14  Car.  2,  I  think 
it  must  appear  to  any  one  that  the  party  must  come  to 
settle  with  the  intention  of  acquiring  a  right  to  some  por- 
tion of  the  stock  of  the  parish.  •   I  do  not  think  that  the 
mere  coming  to  reside  in  the  house  of  another,  merely  as 
an  inmate  or  guest,  would  be  sufficient. 

I  cannot  see  here  that  the  sessions  are  clearly  wrong, 
and  therefore,'  I  think,  that  we  cannot  interfere  with  their 
conclusion. 

Patteson,  J. — The  case  should  go  down  again  to  the 
sessions:  the  order  of  sessions  to  be  quashed,  and  the 
sessions  to  enter  continuances  and  hear  the  appeal  again; 
The  Court  agree  that  the  coming  to  settle  animo  morandi 
itf  a  question  of  fact. 
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CoLEHiDGE,  J. — It  18  muck  to  be  regretted  tbtt  special 

cases  from  the  sessions  are  not  almiys  drawn  by  counsel. 

The  KiNQ 

V. 

^"wS^iT  ^^  *^*'  quashed,  but  the  case  to  be  reheard 

by  the  sessions. 


Lancaster  v.  Hemmington. 
The  Coart  will  CASE.    The  declamtion  stated  a  retainer  of  the  defend* 

not  infer  that         ^  ^^  »     .•         i  •   .•!»    . 

the  decision  of  ^^»  >°  attorney,  by  the  plaintiff,  to  prepare  a  conveyance 

an  arbitrator     from  one  T.,  of  certaiii  land;  that  Ihe  defendant  had  not 

has  proceeded 

soleljr  upon       used  due  skill  and  care  in  preparing  the  conveyance^  bat 

Mroot  iiT^e    ^^^^^  throBgh  his  negligence  and  carelessness,  the  land  was 

award, unless    not  duly,  properly,  and  effectually  conveyed;  and  that  a 

stateThatthe    couveyance  which  the  defendant  had  prepared  waa  not 

decision  is     '  a  proper  and  effectual  conveyance,  and  contained  divers 

those  facu.       erasures  and  interlineations,  without  any  nolice  thereof  in 

the  attestation  of  the  execution  of  the  deed,  and  insuficiently 

described  the  plot  of  land,  and  was  in  other  fleets  amaf- 

fident  and  informal/  and  in  consequence  thereof  tiie^  ikt 

plaintiff  was  prevented  for  a  long  time  from  mortgaging  the 

land,  and  was  put  to  expense  in  procuring  an  effectual  con« 

veyance  before  be  could  mortgage  the  land.    Plea:  that 

the  hind  was  properly  and  effectually  conveyed,  and  that  the 

conveyance  prepared  by  the  defendant  was  a  due  and  pro-> 

per  and  effectual  conveyance. 

By  an  order  of  siiii  prius,  it  was  ordered  that  a  verdid 

should  be  entered  for  the  plaintiff  for  50/.,  subjeef  l#  dte 

award  of  J.  S»,  attorney  at  law,  who  had  liberty  to  direct 

for  whom  and  for  what  sun  the  verdict  should  be  inally 

entered,  the  costs  of  the  eaiue  to  abide  the  ev^nt  of  Ae 

award,  and  the  eosts  of  the  reference  to  be  in  the  cHaereMtf 

of  the  arbitrator. 

The  arbitrator  made  his  award,  reciting  the  ovdev^  and 

directing  that  the  verdict  should  be  entered  for  the  defend- 
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ant,  and  he  adjudgedi  awarded  and  declared,  that  it  was 
proved  before  him,  that  all  the  erasures  and  interlineations    x^caster 
appearing  in  the  conveyance,  were  made  before  it  was  exe-  v. 

cutcd  bj  any  of  the  parties,  and  before  livery  of  seisid  made ; 
and  be  awarded  that  the  plaintiff  should  pay  the  defendant 
10/.  10s.  for  his  costs  of  the  reference. 

Waddington  obtained  a  rule  nisi  to  set  aside  this  award, 

00  the  ground  that  the  facts  found  by  the  arbitrator  in  his 
award,  do  not  warrant  a  findiiq;  for  the  defendant,  and  that 
it  appears  from  the  award  that  the  arbitrator  mistook  the 
question  referred  to  him. 

Croulboum,  Serjt»  shewed  cause.  The  arbitrator  need 
not  have  stated  the  fact  which  he  has  set  out,  and  the  state- 
ment may  be  rejected  as  surplusage;  and  if  the  statement 
be  not  rejected,  it  does  not  follow  that  the  fact  stated  waa 
the  only  fact  proved*  [Lord  Denman,  C.  J.  I  do  not  see 
that  this  award  proceeds  upon  this  fact«  The  arbitrator 
does  not  say,  that  in  anuequence  tl^ereof  he  finds,  ftc] 

He  was  then  stopped  by  the  Court. 

Waddhigjton,  contri«  When  an  arbitrator,  who  is  not 
bound  to  do  so,  states  facts  in  his  award,  be  must  do  it 
with  an  intention  that  the  statement  shall  be  understood  to 
have  constituted  the  grounds  upon  which  bis  finding  pro- 
ceeded. The  arbitrator  appears  by  this  statement  to  have 
mistaken  the  issue  rabed  by  the  pleadings,  which  are  re-> 
ferred  to  in  the  awards  These  defects  in  the  preparation 
of  the  conveyance,  to  which  the  statement  in  the  award  has 
reference^  were  not  the  only  defects  mentioned  in  the  plead- 
higs.  [Lord  Denman^  C.  J.  I  do  not  think  that  the  arbi- 
trator must  necessarily  be  taken  to  have  intended  this  state- 
ment as  a  statement  of  the  grounds  of  his  deterraination« 

1  can  conceive  that  he  may  have  had  another  object.  The 
character  of  the  defendant  may  have  been  in  question.] 

Per  Ci7BiAM«.  Rule  discharged. 
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The  King  t;.  The  iDhabitants  of  Great  Wishfosd. 

It  isaqueauon  UpON  appeal,  an  owkr  for  the  removal  of  Thomas  Har^ 

of  fact  for  the  rr      » 

sessions  to  de-  man  and  his  wife  from  KidderMiuter  to  the  parish  of  Great 

[he"an  Jr^  Wishford,  Wilte,  waa  confirmed,  subject  to  the  following 

ment  to  serve   case. 

of  hiring  or  of      '^^^  pauper's  father  being  eettled  in  Great  Wishford, 

apprentice-      died  in  1818,  and  in  18«3  the  pauper's  mother  applied  to 

And  where,  one  West,  a  carpet*weaver  al  Kidderminster,  to  take  the 
fOTihe*o^1on  P***P^  *"'^  **>'  employment  West  agreed  with  the  mo- 
of  this  Court,  ther  to  take  the  pauper  on  trial  for  two  years,  after  which, 
statethe^facts  ^^  ^®  pauper  and  Wat  agreed,  the  pauper  was  to  be  ap- 
and  draw  their  prenticed.  The  pauper  was  to  be  found  in  board,  lodging, 
this  Court  will  ^^^  washing  by  West,  but  was  to  have  no  wages,  except 
not  disturb  the  what  JFe»^  pleased  to  give  him  as  pocket  money.  The  pauper 
it  appear  that  was  to  draw.  The  pauper  went  to  West  as  agreed,  and 
wwSra^  worked  for  him  for  about  a  year  and  a  half,  living  in  fVest'a 
to  the  finding,  houscin  Kidderminster  during  that  period.  The  pauper  then 
was  noevi-'  ^^^^  ^^^7  ^^^^  Easter  to  wheat  harvest,  when  he  returned 
dence  to  sup-  and  worked  for  West  for  a  short  time  at  weekly  wages. 

The  true      when  he  again  ran  away,  and  they  parted.    It  was  stated 

test,  whether    y^y  ^  magistrate  on  the  bench,  and  assented  to,  that  every 
an  agreement  .     ,  ^ 

was  a  contract  carpet-weaver  is  first  taught  the  art  of  drawing  a$adravh 

of  a^ren^Uce-  %•    ^h®  chairman  took  the  opinion  of  the  Court,  whe- 

ship,is  theap-  ther  the  service  was  under  an  imperfect  contract  of  appren- 

of 'the  parties,  ticeship,  or  a  hiring  and  service :  and  the  Court  found  that  it 

and  if  that  ob.  ^as  an  imperfect  contract  of  apprenticeship  (a). 

party  to  teach 

and  the  other  («)  The  case  was  drawn  up  by  drawn  from  the  evidence,  are 
to  learn,  the  tbechairmanofthe  sessions,  as  <A«  found  by  the  justices,  and  that 
^^^^^^^^^  ccunulcoM  not  agree  m  the  facU  those  facts  and  inferences  are 
prenticeship.  ^^  ^  stated  far  the  opirdon  of  the  duly  noted  down.  When  the  spe- 
lt is  not  ne-  Court.  It  appears  to  be  the  duty  of  cial '  case  is  drawn  by  counsel, 
cessary  that  counsel  to  take  care,  that  as  well  their  signatures  must  be  conii- 
the  precise  ^\  material  facts  given  in  evidence  dered  as  guaranteeing  that  this  has 
twch^r^to  ^  *^®  inferences  of  fact  to  be  been  done, 
learn,  should 
occur  ia  the  agreement,  to  conttitote  it  a  contract  of  apprenticeship. 
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F,  V.  Lee  (and  Merewether  Turner  was  with  him^)  in        i835. 
support  of  the  order  of  sessions.    The  question  for  the      ^'^^>^'^^ 
consideration  of  the  Court  is^  whether  the  contract  was  one  9. 

of  imperfect  apprenticeship  or  of  hiring  and  service.  The  ^n^jhitants  of 
sessions  bavivg  found  that  it  was  an*  imperfect  contract  of  Wisbford. 
apprenticeship,  and  aa  there  arti  facts  to  justify  that  finding 
of  the  sessions^  this  Court  will  not  question  it,  however 
slight  the  facts  upon  which  it  is  founded  may  appear  to 
them  to  be ;  Hex  v.  Edmgale  {a).  It  clearly  appears  011 
this  ease,  that  it  was  the  intention  of  the  parties  that  the 
pauper  should  be  apprenticed  to  We$t.  It  was  agreed  that 
the  pauper  should  be  apprenticed,  $ .  e.  apprenticed  in 
due  form,  after  the  two  years,  if  West  and  the  pauper 
agreed,  and  it  was  stipulated  that  the  pauper  should  at  once 
draw,  which  appears  to  be  the  first  step  in  learning  the 
business  of  a  weaver. 

In  Rex  V.  Edingak,  a  pauper  applied  to  a  master  to  take 
him  as  an  apprentice,  and  the  master  said  he  would  not,  be* 
cause,  if  he  did,  he  should  offend  the  farmers,  but  would  take 
him  on  agreement  for  four  years ;  and  a  week  afterwards  it 
was  agreed  between  the  master  and  the  pauper's  step-father 
that  the  pauper  should  serve  the  master  four  years,  to 
learn  Ms  trade,  to  have  meat,  drink,  washing,  and  lodging 
for  the  whole  time,  and  fis.  6d.  per  week  the  last  two  years : 
Held,  that  the  principal  object  of  the  parties  being  that  the 
pauper  should  learn  the  trade,  of  the  master,  it  was  a  con- 
tract of  apprenticeship,'  and  not  one  of  hiring  and  service. 
Applying  that  test  to  the  present  case,  it  is  quite  clear  that 
this  is  an  imperfect  contract  of  apprenticeship,  since  the 
object  of  the  parties  evidently  was,  that  the  pauper  should 
be  taught  the  trade  of  the  master.  [Patteton,  J.  It  is  suffi- 
cient for  you  to  negative  that  this  was  a  contract  of  hiring 
and  service.  Taking  a  party  on  trial  does  not  imply  a  con- 
tract of  hiring  and  service.] 

The  Court  then  called  upon  the  counsel  on  the  other  side, 
(a)  10  Barn.  &  Cressw.  739. 
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1635.  W.  J.  Alexander  and  Whitmore,  contnL    Thia  is  a  ease 

"^^'"^      in  which  the  finding  of  the  sessions  is  contrary  to  the  facts 
IX,  stated  in  the  case.     Upon  the  facts  stated,  the  sessions  have 

Inhalants  of  dnnnrn  ^  conclusion  manifestly  wrong.  The  Court  will  there- 
WisHFoas.  fore  not  feel  itself  bound  by  the  findingi  Rex  v.  IVool^{a). 
In  every  case  where  the  order  of  sessions  is  quashed,  there 
is  a  reversal  of  a  finding  of  the  sessions.  In  Her  v*  Ted* 
ford{b\  a  finding  of  fraud  by  the  sessions  was  reversed. 
In  Rex  V.  St.  Margaret't,  Kin^t  Lpin(e),  the  sessions 
found  that  a  contract  was  a  contract  of  hiring  and  service, 
yet  this  Court  being  of  opinion  that,  upon  the  hcts  stated, 
the  contract  between  the  parties  appeared  to  be  an  imperfect 
contract  of  apprenticeship,  reversed  that  finding.  Rex  v. 
Crediton{d),  and  Rex  v.  Nemtown  {e\  are  also  instances  in 
which  this  Court  reversed  the  finding  of  the  sessions;  and 
numerous  other  similar  cases  might  be  adduced.  It  is  ma- 
nifest, upon  reading  the  case,  ^hat  it  was  intended  to  submit 
to  the  consideration  of  this  Court,  the  questioqs — ^whether 
the  contract  was  an  imperfect  contract  of  apprenticeship, 
or  whether  it  was  a  contract  of  hiring.  Both  questions  are 
therefore  within  the  cogniiance  of  this  Court  The  very  cir- 
cumstance of  granting  a  case  shews,  that  the  finding  was 
Qot  intended  to  be  conclusive,  but  that  the  whole  question 
was  intended  to  be  submitted  to  the  consideration  of  this 
Court  It  is  therefore  open  to  discussion,  whether  this  is 
a  contract  of  hiring  or  of  apprenticeship. 

This  was  a  contract  of  luring  and  service.  In  Rex  v. 
HUchamif),  the  pauper  let  himself  to  his  brother,  who  was 
a  carpenter,  for  a  year.  He  was  to  receive  po  money  by 
way  of  wages,  but  his  brother  was  to  teach  him  as  much  as 
he  could  of  the  trade  during  the  time,  and  provide  him  with 
meat,  drink,  washing  and  lodging;  the  pauper  to  do  all  his 
brother's  lawful  busfaiess  in  his  farming  way.    This  was 

(a)  AfUe,  586.  (d)  2  Bani.  &  Adol.  493. 

(b)  Barr.  S.  C.  57.  («)  ilatf. 

(c)  «  Mann.  &  R7I.  38;  S.  C.  (f)  Burr.  S.  C.  498. 
6Bani.  &Cre88vr.  97.. 


The  KinG 
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held  to  be  a  contnict  of  hiring.    Rex  v.  EdrngaU  is  dia-        1835. 

tJDgttiahabte;  for  there  the  object  of  the  parties  expressly 

appeared  to  be  for  the  master  to  teach  and  the  apprentice 

to  ham.    So  in  ifej  f.  St.  Margaret\  Kmf^$  lAfnn(a),  ^'^J^^^  ""^ 

JRe9  V.  Newtoum(b)i  lUx  v.   C!redUon{cy     In  this  case    Wishford. 

there  was  no  engagement  on  the  part  of  the  master  to  tetuk; 

no  premium  is  paid;  no  written  instrument  is  executed. 

There  are  no  words  of  instruction  in  the  contract^  and  there 

is  no  instance  in  which  the  Court  have  held  the  agreement 

to  be  a  contract  of  apprenticeship  where  words  of  ifuttruciicn 

were  wantmg.    The  very  arrangement  for  b  future  appren- 

iiceshtp,  excludes  the  supposition  of  there  being  tipreient 

contract  of  that  description.    lColeridge,J.  The  pauper 

was  to  go  two  years  on  trial.    The  trial  might  end  at  the 

expiration  of  a  month.]    Then  the  hiring  was  conditional^ 

and  as  there  was  a  service  for  a  year,  a  settlement  was 

gained.    But  the  true  constructbfi  of  the  contract  is,  that 

ihe  trial  was  to  continue  for  two  years.    The  pauper  was, 

by  the  contract,  to  draws  but  it  does  not  appear  that  he 

hftd  fiot  prmauily  been  teugbt  to  draw,  nor  was  there  any 

contract  on  the  part  of  the  master  to  teach  him  to  draw,  if 

in  Act  be  was  then  ignorant  of  the  urt.    It  was  merely  in- 

cideptal  to  the  service. 

Pattbsov,  J.Cd). — In  this  case  the  sessions  have,  in 
my  ppinipn,  found  that  this  was  not  a  contract  of  hiring. 
The  cbairmau  says,  in  the  statement  made  by  him,  that  he  took 
the  opinion  of  the  Court,  *'  whether  the  service  wiis  under  an 
imperfect  contract  of  apprenticeship,  or  a  hiring  and  ser- 
vice." The  question  was  therefore  put  in  the  alternative, 
and  the  Court  found  that  the  service  was  referable  to  an 
imperfect  ^ntract  of  apprenticeship.  They  must  therefore 
be  tfiKen  to  have  negatived  that  it  was  referable  to  a  hiring 
and  service.    There  are  two  grounds  on  which  the  counsel 

(a)  Antef54^,  (cQ  Lord  Dmirou,  C.J. was  ab- 

{b)  Ibid.  sent,  oo  account  of  severe  indispo- 

(o)  e  Bsm.  h  Add.  403.  titiim. 
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1835.        ^^^  ^  respondents  contend  that  the  order  of  sessions  should 

^"^^^^^      be  confirmed.    First,  that  the  sessions  have  found  that  this 

^^  was  an  imperfect  contract  of  apprenticeship,  and   that 

Inhabitants  of  we  are  concluded  by  the  finding  of  that  Court;  and 
WisHFORD.  secondly^  that  the  finding  is  right.  The  line  of  demar- 
cation between  the  cases,  where  this  Court  is  con- 
cluded by  the  finding  of  the  sessions  and  where  not,  is 
not  very  clear  or  distinct.  But  thb  is  clear,  that  in  no 
instance  has  this  Court  reversed  the  finding  of  the  ses- 
sions, unless  they  have  seen  that  the  sessions  have  manifestly 
come  to  a  wrong  conclusion  upon  the  circumstances  stated. 
I  was  pressed  with  the  case  of  Rex  v.  tVoolpU,  decided  on 
Saturday  last,  in  which  there  was  some  difference  of  opinion 
on  the  bench.  My  brother  Williams  and  I  thought  that 
the  finding  of  sessions  was  contradictory,  and  that  therefore 
we  could  enter  into  the  question  sent  up  by  them  for  the 
opinion  of  this  Court.  My  brother  Coleridge  thought  that 
this  Court  was  concluded  by  the  finding.  We  did  not, 
however,  differ  in  principle,  but  only  in  our  view  of  the  cir- 
cumstances stated.  In  this  particular  case  we  are,  I  be- 
lieve, all  agreed  that  the  sessions  have  come  to  a  conclusion 
in  which  they  were  warranted  by  the  circumstances  of  the 
case.  The  contract  is  capable  of  two  constructions.  It 
may  be  either  a  contract  of  hiring  and  service,  or  a  contract 
of  imperfect  apprenticeship.  Bayley^  J.,  in  Rex  v.  St. 
Margaret's,  King^s  LynUf  says,  "  Every  case  of  this  de- 
scription must  depend  upon  its  own  particular  circum- 
stances. If,  from  ail  that  passed  between  the  parties  at  the 
time  when  the  contract  was  made,  they  appear  to  have  con- 
templated the  relation  of  master  and  apprentice,  then  the 
contract  must  be  considered  one  of  apprenticeship.  If,  on 
the  other  hand,  it  appears  that  die  parties  contemplated  the 
relation  of  master  and  servant,  then  it  must  be  deemed  a 
contract  of  hiring ;  and  a  settlement  will  be  gained  by  serv- 
ing under  it."  The  test  adopted  in  that  case  was,  whether 
the  parties  appear  to  have  contemplated  ''the  relation  of 
master  and  apprentice.**    In  Hex  v.  Crediion^  and  Rex  v* 
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NetoiinvM,  the  test  adopted  was,  whether  the  parties  con- 
templated ''  teaching  and  learning/'  The  law,  I  apprehend, 
now  is,  that  the  Court  of  Quarter  Sessions  are  to  look  to 
all  the  circumstances  of  the  case,  and  determine  whether  ^"^^^qJ^*^^  ^^ 
the  contract  is  one  of  hiring  and  service  or  of  imperfect  ap-  Wishford, 
prenticeship.  I  confess  I  should  have  determined  the  case 
in  the  same  way  as  the  sessions  have  done.  But  it  is  suf- 
ficient that  the  sessions  were  warranted  in  coming  to  the 
conclusion  which  they  have  drawn.  There  was  to  be  a 
teaching  by  the  roaster  of  the  business  of  a  weaver.  The 
pauper  was  to  go  for  two  years  on  trial.  That  might  mean 
either  that  tlie  pauper  was  to  go  as  an  apprentice  on  trial, 
or  that  he  was  to  be  a  servant  for  two  years  absolutely,  and 
that  if  the  parties  liked  each  other  at  the  expiration  of  the  two 
years,  the  pauper  was  to  be  then  apprenticed.  The  sessions 
were  the  proper  tribunal  to  decide  what  was  the  meaning  of 
the  parties.  The  inclination  of  my  opinion  is,  that  the  con- 
tract was  an  improper  apprenticeship.  We  are  pressed 
with  the  argument  that  if  the  sessions  intended  to  find  the 
fact  that  this  was  an  imperfect  contract  of  apprenticeship, 
they  would  not  have  granted  a  case.  I  do  not  feel  the 
force  of  that  argument,  because  I  know  that  the  sessions  do 
frequently  send  a  case  even  where  they  entertam  no  doubt 
upon  the  facts;  and  this  practice  will  continue  unless  they 
determine  to  send  up  no  case  unless  drawn  by  counsel  (a). 

Williams,  J.—- 1  am  of  the  same  opinion.  There  are 
circumstances  sufficient  to  sustain  the  finding  of  the  ses- 
sions. We  are  pressed  with  a  supposed  difierencc  of 
opinion  in  a  former  case  (&).  There  was  no  difference  of 
opinion  in  principle.  The  difference  of  opinion  arose  from 
the  different  view  which  was  taken  of  the  practice  of  the 
sessions.  There  is  no  ground,  in  my  opinion,  for  saying  that 
this  is  not  a  contract  for  teaching  and  learning.  The  terms 
of  the  contract  are,  not  to  take  the  pauper  into  the  master's 

(a)  Vide  ante,  53B,  540  (a).  {b)  Rex  v.  Woolpitj  ante,  526. 

VOL.  V.  N  N 
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1835.        service,  but  to  take  him  into  his  employment  i-^va  equivocal 
^^^T^"^^      phrase,  which  may  apply  to  a  seirice  as  an  apprentice  or  as 

Au6  KlVG 

9.  a  servant.    Although  the  language  of  the  contract  is  not 

^°^Grea?  °^  ^^press  that  the  master  was  to  teach  and  the  pauper  to 
Wtshford.  leam^  yet  the  pauper  is  to  go  on  trial,  and  was  also  to  draw, 
which  was  to  prepare  himself  for  the  business.  The  term^ 
that  the  pauper  is  to  go  on  trial,  is  equivocal ;  but  die  sti* 
pulation  that  he  is  to  draw,  refers  to  a  business  which  is  to 
be  taught  on  the  one  hand  and  learnt  on  the  other.  I  should 
have  been  sorry  if  the  facts  had  been  contradictory  to  the 
conclusion  which  has  been  drawn  by  the  sessions ;  because 
they  appear  to  have  acted  on  Rex  v.  Crediian,  in  which 
this  Court  had  the  fortitude^  if  I  may  so  express  myself,  to 
overrule  Rex  v.  Little  Bolton  {a),  and  many  other  preceding 
cases,  which  had  produced  infinite  mischief  at  the  sessions. 
Whether  the  parties  intended  a  contract  of  hiring  and  service 
or  of  apprenticeship,  is  a  plain  and  intelligible  test  for  de- 
termining the  nature  of  the  contract^  and  I  hope  to  see  the 
sessions  act  upon  it.  Unless  the  sessions  are  clearly  wrong 
in  the  conclusion  which  they  draw  from  the  facts,  we  ou^t 
not  to  disturb  it 

CoLEKiDGE,  J. — I  should  have  been  satisfied  with 
merely  stating  my  concurrence  in  opinion  with  the  rest  of 
the  Court,  bad  not  so  much  of  the  argument  turned  on  the 
jurisdiction  of  this  Court,  and  the  difference  of  opinion 
which  was  supposed  to  exist  on  the  bench.  There  is  no 
difference  of  opinion  in  principle.     It  is  the  jurisdiction  of  | 

the  sessions  to  determine  matters  of  fact^  This  Court  will 
reverse  the  finding  of  the  sessions  either  when  they  come  to 
a  conclusion  without  any  evidence,  or  when  the  evidence  is 
contradictory  to  the  finding. 

Have,  then,  the  sessions  come  to  a  conclusion?  They 
have.  They  have  found  that  this  is  an  imperfect  contract 
of  apprenticeship.  Is  that  finding  necessarily  wrong  i  la 
my  opinion  the  sessions  have  come  to  a  right  conclusion. 

(a)  Cald.  367.  . 
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What  is  an  imperfect  contract  of  apprenticeship?     An  im-        1835. 
perfect  contract  is  that  which  has  the  same  object  as  a  per*.    rwn^^XP*^ 
feet  contract,  but  by  which  the  object  has  not  been  fully  v, 

effected.  The  object  of  parties  to  an  apprenticeship  is^  ^°^  q^^eat  ^^ 
that  the  master  should  teach  and  that  the  apprentice  should  Wisuford. 
learn ;  and  it  seems  to  me  that  this  was  the  object  of  the 
parties  in  this  case.  The  parties  say,  we  will  try  for  two 
years  if  the  master  can  teach  and  the  boy  can  leara  the 
trade ;  if  they  can,  then  we  will  perfect  the  contract.  That 
is  an  imperfect  contract  of  apprenticeship.  It  has  been 
said  that  no  contract  has  been  held  a  contract  of  apprentice- 
ship, unless  the  parties  expressly  undertook  to  teach  and 
kam.  I  do  not  see  the  precise  words  in  this  case,  and  I 
cannot  accede  to  the  proposition  that  those  precise  words 
are  necessary.  It  is  sufficient  if,  from  all  the  circumstances 
of  the  contract,  it  can  be  inferred  that  that  was  the  object  of 
the  parties. 

Order  of  Sessions  confirmed* 


The  King  v.  The  Inhabitants  of  Oldbury. 

Upon  appeal,  an  order,  whereby   Rebecca   Thompson  By  an  order, 
was  removed  from  West  Bromwich,  Staffordshire,  to  the  agairSt^a  pau- 

township  of  Oldbury,  Salop,  was  confirmed,  subject  to  the  peris  removed 
^  ,,       .  from  A.  to  the 

followmg  case :  parish  of  B., 

The  parish  of  Hales-Owen  consists  of  the  borough  of  JJg^®  3"°'^ 
Hales-Owen,  the  township  of  Oldbury,  and  ten  other  divi-  that  time  con- 
sions  situate  in  Shropshire,  and  three  townships  (Lutley,  tovnishiM  ^C 
Cradley,  and  Worley,)  situate  in  Worcestershire.  and  D.  (joint- 

The  three  Worcestershire  townships  have  always  sup-  t^eir*own*"'°^ 

poor,)  in  the 

county  of  S.,  and  one  township,  £.  ^separately  maintaining  its  own  poor,)  in  the  county 

ofW. 

This  order  is  conclusive  upon  that  part  of  B.  which  lies  in  the  county  of  S.,  umUe, 
After  the  removal,  C.  and  D.,  being  required  by  mandamus,  elect  separate  overseers 

and  maintain  their  poor  separately ;  the  same  pauper  is  aflerwards  removed  from  A. 

to  the  township  of  C.    C.  is  not  estopped  by  the  former  removal. 

N  N  2 
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1885.        ported  their  poor  apart  from  each  other,  and  from  the  rest 
^"^"^"^      of  the  parish. 

The  Kino  ^j^^  township  of  Oldbury,  the  borough  of  Hales-Owen, 
InhnbitaDts  of  and  the  ten  divisions  above  mentioned^  which  lie  in  Shrop- 
shire, and  which  form  the  remaining  part  of  the  parish, 
until  the  separation  of  the  township  of  Oldbury  from  themi 
as  hereafter  mentioned,  always  supported  their  poor  joinify, 
and  the  affairs  of  the  Shropshire  part  of  the  parish  had, 
until  that  event  took  place,  been  administered  by  the 
churchwardens  and  four  overseers,  appointed  respectively 
for  four  quarters,  (Oldbury  being  one,)  into  which  that  part 
of  the  parish  was  divided. 

In  ]83£,  this  Court  made  absolute  a  rule  for  a  manda- 
mus to  compel  the  appointment  of  overseers  for  the  town* 
ship  of  Oldbury,  pursuant  to  the  13  &  14  Car.  2,  c.  12, 
8.  21 ;  since  when  that  township  has  maintained  its  own 
poor  distinct  and  apart  from  the  other  parts  of  the  parish. 

In  1816,  the  pauper,  together  with  her  father  and  the 
rest  of  his  family,  was  removed  by  an  order  of  justices 
from  Harborne,  Staffordshire,  to  the  parish  of  Hales-Owen, 
in  the  county  of  Salop,  i^gainst  this  order  no  appeal  was 
made,  and  no  subsequent  settlement  has  been  gained  by 
the  pauper. 

The  pauper  having  become  chargeable  in  West  Brom- 
wicli,  (where  she  resided,)  was  removed  to  the  township  of 
Oldbury,  by  an  order  of  6th  January,  1834. 

Against  this  order  an  appeal  was  entered,  and  came  on 
for  trial  at  the  last  Easter  sessions  for  Staffordshire;  when 
the  respondents  put  in  the  order  of  removal  made  in  1816, 
and  unappealed  against.  The  appellants  then  proposed 
to  prove  that  the  pauper  had  never  gained  any  settlement 
in  Oldbury,  but  the  respondents  contended  that  the  last- 
mentioned  order  being  unappealed  against,  was  conclusive 
upon  the  parish  of  Hales-Owen,  and  every  part  thereof, 
and  that  as  Oldbury  at  that  time  formed  part  of  the  parish 
of  Hales-Owen,  it  was  now  estopped  from  contesting  the 
question  of  the  pauper's  settlement  not  being  in  that  town- 
ship.   And  the  Court  of  Quarter  Sessions  being  of  this 
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opinion,  declined  to  hear  the  evidence  of  the  appellants,        1835. 
and  confirmed  the  order.  ^^^T^'C^ 

1  he  question  for  the  opinion  of  this  Court  19>  whether,  v. 

under  the  circumstances  above  stated,  Oldbury  was  pre-  inhabitants  of 
eluded  from  contesting  the  question  of  the  pauper's  settle- 
ment, in  an  appeal  against  the  present  order. 

Uvedale  Corbett,  in  support  of  the  order  of  sessions. 
It  is  clearly  settled  that  an  order  of  removal,  unappealed 
against,  is  conclusive  against  that  parish  to  which  the  pau- 
per is  removed  by  it.  And  Rex  v.  Kirkby  Stephen  (a),  and 
Spiialfields  v.  Bromley  {b)j  shew  that  the  division  of  a  parish 
into  townships,  is  entirely  a  matter  of  convenience  to  the 
diflFerent  parts  of  the  parish,  and  is  a  matter  with  which  the 
public  have  no  concern.  If  a  parish  consists  of  two  or 
more  distinct  vills,  and  it  appears  that  the  parish  cannot 
otherwise  conveniently  enjoy  the  benefit  of  43  Eliz.  c.  2, 
this  Court  will  grant  a  mandamus  to  appoint  separate  over- 
seers to  the  distinct  vills  or  townships ;  but  how  can  such 
a  division  get  rid  of  a  liability  previously  contracted  i  In 
the  present  case,  the  order  of  181 6  could  only  be  ad- 
dressed to  the  parish  at  large,  and  being  unappealed  against, 
was  conclusive  that  the  pauper  was  settled  in  the  parish 
generally.  It  would  be  unjust,  if  the  division  which  has 
subsequently  taken  place,  should  affect  the  interests  of  third 
parties.  [Lord  Denmaii,  C.  J.  You  think  proper  to  say 
that  Oldbury  in  particular  is  the  pauper's  place  of  settle- 
ment. Are  you  not  bound  to  shew  that  such  is  the  fact? 
How  could  there  be  any  estoppel  against  the  township, 
when  it  was  not  in  existence,  for  purposes  of  settlement, 
at  the  time  when  the  order  was  made  f]  The  parish  may 
unite  again,  and  then  the  order  will  most  assuredly  be  bind- 
ing and  conclusive  on  every  part  of  the  parish.  [Lord 
Denman,  C.  J.  If  the  present  order  of  removal  had  been 
directed  to  the  parish  of  Hales-Owen,  possibly  under  it 
the  pauper  might  have  been  removed  to  the  particular  part 

(tt)  Burr.  Sett.  Cuses,  664.  (b)  18  Viner*s  Abridg.  463. 
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1835.        of  the  parish  to  which  he  really  belonged.    Here,  the  order 

y^^^C^      of  removal  is  directed  to  the  towuship  of  Oldbury.     If  you 
The  King        ,  .      ,.  .  .         ^    .  .  .     .  • 

.  V.  choose  to  act  on  the  division  of  the  parish,  by  removing  to 

Inhabitania  of  j|jg  newly-severed  township,  are  you  not  bound  to  shew 
that  the  settlement  is  in  that  particular  division  of  the  parish? 
According  to  your  argument^  all  paupers  belonging  to  the 
whole  parish  might  be  removed  to  one  division.  Are  the 
inhabitants  of  that  division  to  be  estopped  from  giving  evi- 
dence that  the  pauper  was  not  settled  in  that  division  i] 
In  Rex  V.  Oakmereia),  a  district  previously  extra-parocbial 
was  by  act  of  parliament  made  a  township,  and  it  was  pro- 
vided that  from  thenceforth  it  should  maintain  its  own 
poor,  and  have  the  like  powers,  privileges,  and  immunities, 
and  be  subject  to  the  same  regulations  as  other  townships 
in  the  county ;  and  it  was  held  that  this  clause  was  pro- 
spective only,  and  that  a  bastard  bom  in  the  district,  pre- 
viously to  the  passing  of  the  act,  was  not  settled  there. 
The  case  itself  is  not  directly  to  the  present  question,  but 
the  following  passage  in  the  judgment  of  Lord  Tentmkn, 
C.  J.  is — '*  This  is  not  like  the  case  of  a  modern  appoint- 
ment of  overseers  to  places  that  formerly  had  no  such  offi- 
cers, because  all  such  places  must  have  been  villa  from 
time  immemorial,  and  consequently  under  a  legal  obliga- 
tion to  maintain  their  poor,  and  possessing  a  legal  right  to 
the  appointment  of  oflScers,  and  by  such  appointment  to 
remove  persons  under  the  same  circumstances  as  other 
townships  or  parishes  might  do."  [Lord  Denman,  C.  J. 
That  is  assuming  a  question  about  which  there  ia  great 
doubt,  whether  an  immemorial  vill  is  under  a  legal  obliga- 
tion to  maintain  its  own  poor.]  If  the  toMmships  take  the 
convenience  of  the  division,  they  must  likewise  take  the 
inconvenience.  As  between  the  several  townships  into 
which  the  parish  is  divided,  the  order  is  not  conclusive; 
and  any  one  of  the  townships  would,  as  between  itself  and 
another  of  the  townships,  be  at  liberty  to  shew  that  the 
settlement  was  in  any  other  of  the  townships.     But  as  be- 

(a)  1  Dowl.  &  Ryl.  427;  5  Bam.  &  Alders,  m. 
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tween  the  particular  township  and  West  Bromwich  parish,        i8S5. 
the  appellants  were  estopped  from  going  into  evidence,  to     JJTT^^ 
shew  that  the  pauper  was  not  settled  in  their  township.  xt. 

If  the  present  order  of  removal,  instead  of  being  directed  ^  qJ^^  ^^ 
to  the  township  of  Oldbury,  had  been  directed  to  the 
parish  of  Hales-Owen,  there  would  have  been  good  ground 
of  appeal  against  the  form  of  the  order,  since  the  parish  of 
Halea-Owen  does  not  now  maintain  its  own  poor.  [^Cole' 
ridge,  J.  The  whole  amount  of  the  inconvenience  which 
3fou  conten^  you  suffer,  is  the  being  deprived  of  the  benefit 
of  an  estoppel.  You  seek  to  have  the  benefit  of  an  act 
which  never  has  been  adjudicated  on, — of  a  removal,  the 
propriety  of  which  has  never  been  discussed.]  Upon  the 
former  order  of  removal,  it  was  adjudicated  by  the  removing 
justices,  that  the  settlement  was  in  the  parish  of  Hales- 
Owen,  and  it  is  only  sought  to  make  the  order  of  removal 
Goaclusive  of  that  fact,  against  the  inhabitants  of  the  parish. 

Whateley,  contri.  The  general  rule  is  not  disputed, — 
that  an  order  unappealed  against  is  conclusive;  but  there  is 
no  instance  in  which  it  has  been  held,  that  an  order  of 
removal  is  conclusive  against  a  township  not  named  in  it 
The  order  of  removal  made  in  1816  was  invalid,  and 
never  did  operate  as  an  estoppel.  There  are  two  distinct 
divisions  in  the  parish  of  Hales-Owen — the  one  in  the 
county  of  Salop,  the  other  in  the  county  of  Worcester. 
The  several  townships  in  that  part  of  the  parish  which  is 
.in  the  county  of  Worcester  have  always  maintained  their 
own  poor  apart  from  each  other,  and  apart  from  that  divi- 
.sion  of  the  parish  which  is  in  the  county  of  Salop.  The 
latter  part  of  the  parish  maintained  their  poor  jointly  until 
1832.  No  valid  order  of  removal  could  therefore,  at  any 
time,  be  made  to  the  parish  of  Hales*Owen,  since  there 
'Was  no  such  parish  maintaining  its  own  poor.  Suppose 
the  order  of  removal,  made  in  1816,  had  been  delivered  to 
the  overseers  of  one  of  the  townships  lying  in  the  county  of 
Worcester,  that  division  of  the  parish  which  is  in  the  county 
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1835.        of  Salop  would  not  have  been  bound  to  take  any  notice  of 

^    __         it,  andy  in  fact^  misht  not  have  been  aware  of  its  existence. 

The  Kino     t^  i  •         ,  •  •       r 

V.  If  this  order  of  removal  is  conclusive  on  the  township  of 

Oldbuby  OW>"ry,  it  would  be  equally  conclusive  against  any  other 
township  in  the  parish.  Consequently  it  would  be  left  to 
the  mere  caprice  of  the  removing  parish^  to  remove  a  pau- 
per to  any  particular  township,  and  the  order  of  removal 
would  be  evidence  for  or  against  a  particular  township, 
according  to  whether  the  service  was  upon  one  set  of  over- 
seers or  another.  According  to  the  main  argument  on  the 
other  side,  the  order  of  sessions  would  be  conclusive  even  if 
the  removal  had  been  from  one  of  the  townships  of  the 
parish  to  another.  {^Coleridge,  J.  Suppose  the  question 
had  been  between  two  third  parishes,  what  would  you 
have  said  was  the  effect  of  the  first  order  unappealed 
against  ?]  The  appellants  might  have  shewn  that  there 
was  no  such  parish*  for  the  purposes  of  settlement,  as 
Hales-Owen. 

Lord  Den  MAN,  C.  J. — Can  you  contend,  Mr.  Corbdi, 
that  an  order  of  removal,  addressed  to  the  parish  of  Hales- 
Owen,  could  be  supported  i 

Corbelt.  Spitalfields  v.  Bromley^  and  Rex  v.  Kirkhy 
Stephen,  are  authorities  to  shew  that  the  order  was  valid. 
[Lord  Denmati,  C.  J.  In  Rex  v.  Kirkby  Stephen,  there 
was  merely  a  misdescription, — a  wrong  description  of  a  real 
place.]  The  order  being  upon  the  parish  of  Hales-Owen, 
in  the  county  of  Salop,  might  have  been  appealed  against 
by  the  overseers  of  that  part  of  the  parish,  which  is  in 
Shropshire,  and  which  had  overseers  distinct  from  the 
townships  in  Worcestershire. 

Whateley.  The  first  order  of  removal  might  have  been 
served  on  the  overseers  of  one  of  the  townships  in  the 
county  of  Worcester,  and  in  that  case  that  part  of  the 
parish  which  is  in  Shropshire  would  not  have  been  bound 
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by  the  order;  Rex  v.  Bishop  Wearmouth(a) :  the  case  of 
the  parish  of  St.  Botolph  without  Aldgate  (6).  The  Kiiia 

V. 

Lord  Denman^  C.  J. — I  remember  that  when  I  first  Oldbury. 
read  the  case,  I  thought  that  the  respondents  were  right  in 
contending  that  the  order  of  removal  was  conclusive.  But 
upon  more  consideration^  I  think  that  the  township  of  Old- 
bury  is  not  estopped.  In  18l6»  a  renioval  was  made  to 
the  whole  parish  of  Hales^Owen^  which  then  consisted  of 
fifteen  divisions ;  three  in  Worcestershire,  and  twelve  in 
Shropshire.  There  is  a  good  deal  of  difficulty  introduced 
into  the  case,  in  consequence  of  the  mode  in  which  the 
parish  of  Hales-Owen  is  described  in  the  first  order  of  re- 
moval. The  words  **  in  the  county  of  Salop/'  may  be  con- 
sidered as  introduced  in  order  to  identify  the  parish.  Upon 
this  I  entertain  much  doubt.  Supposing,  however,  the 
order  to  have  been  properly  made  to  the  whole  parish,  it 
appears  to  me  that  the  township  of  Oldbury,  which  began 
to  maintain  its  own  poor  some  time  after  the  order  had  been 
made,  was  at  liberty  to  deny  that  it  was  estopped  from 
giving  evidence  to  shew  that  the  settlement  was.  not  gained 
in  that  part  of  the  parish  of  Hales«Owen  which  consti- 
tutes the  township  of  Oldbury.  Were  it  otherwise,  a  re- 
moving parish  would  be  at  liberty  to  select  any  township 
in  the  parish.  There  is  no  estoppel,  unless  the  parties  are 
the  same.  The  party  in  the  order  of  1816  was  the  parish. 
The  party  now  is  the  township.  As  the  parties  removing  the 
pauper  thought  fit  to  say  that  the  pauper  was  settled  in  the 
township  of  Oldbury,  they  ought  to  have  proved  that  fact. 
Rex  V.  Oakmere  is  inapplicable,  since  it  relates  to  a  district 
newly  made  parochial — ^not  to  an  immemorial  vilK  Lord 
Tenterden  says(c),  "  This  case  arises  on  the  act  52  G.  3,  for 
inclosing  the  forest  of  Delamere,  and  the  question  is,  whe- 
ther the  district  newly  created  into  a  township  under  this 
statute,  which  before  was  neither  in  any  parish  nor  to wn- 

(a)  Ante,  iii,  77.  (c)  5  Bilrn.  &  Aid.  7^84 

(i)  Rajm.  476. 
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ship,  is  to  be  considered  as  if  it  had  formerly  been  a  parish 
or  township  with  regard  to  settlement,  or  only  as  becoming 
V.  so  from  the  time  of  its  creation  under  the  act,  and  as  if  it 

Oldbwy.  ^^'^  "'^^  formerly  uninhabited*  And  we  are  of  opinion, 
that  the  latter  is  the  true  construction  and  effect  of  the  sta* 
tute."  It  would  rather  seem,  therefore,  that  if  that,  instead 
of  being  a  new  district,  had  been  an  ancient  division  which 
could  have  maintained  its  own  poor,  when  it  began  to 
have  separate  overseers,  it  vMHild  have  become  a  separate 
township  as  from  the  earliest  time,  and  would  have  consti- 
tuted  such  a  division  as  a  removal  might  have  been  made  to. 
Under  these  circumstances,  it  appears  to  me  that  we  must 
take  it  that  the  township  is  not  concluded  by  any  order 
made  on  the  parish  of  Hales^Owen. 

Pattbson,  J. — I  entertain  very  ccmaiderable  doubts 
upon  this  question.  I  thought,  when  the  case  was  men- 
tioned last  term^  that  the  township  was  estopped  altogether, 
^nd  precluded  from  denying  that  the  pauper  was  settled  ia 
their  township.  My  doubts  are  not  cleared  up  now;  but 
my  lord  and  my  brothers  think  that  the  township  was  not 
estopped,  and  I  do  not  feel  the  doubts  so  strong  as  to  lead 
me  to  say  that  I  entirely  differ  from  the  rest  of  the  Court. 
The  parish  seems  to  have  been  divided  long  before  the  first 
order  of  removal  was  made,  and  it  ought  to  be  taken  that 
the  order  was  made  on  that  part  of  the  parish  which  lies  in 
Shropshire;  and  the  order  being  so  made,  the  pauper  was 
continuously  settled  in  that  division  of  the  parish,  and  in  the 
Oldbury  part  of  the  division,  as  well  as  in  the  other  parts, 
if  it  had  been  proved  that  the  settlement  had  been  gained 
by  renting  a  tenement^  not  in  Oldbury,  thi|t  would  not 
-shew  that  the  pauper  was  not  settled  in  Oldbury  as  to  a 
third  parish.  Since  the  making  of  that  order  Oldboiy  has 
been  separated  from  the  rest  of  the  division  of  the  parish, 
but  I  cannot  fully  understand  how,  by  a  district's  dividing 
itself  into  partitions,  any  particular  portion  can  get  rid  of 
a  liability  that  previously  attached  to  the  whole.    At  the 
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stme  time  there  are  great  inconveniences  in  deciding  the 
other  wajr,  because  it  would  follow  that  every  part  would      xh«Kiiia 
be  estopped^  as  well  as  Oldbory.     I  confess  I  am  not  fully  y- 

satisfied,  but  my  doubts  are  not  so  strong  as  to  make  me     Oldbuby. 
di£fer  entirely. 

Williams,  J. — ^There  is  certainly  the  diflSculty  pointed 
out  by  my  brother  Patieson,  that  the  parish,  by  their  own 
act,  are  to  get  rid  of  a  liability  previously  fixed  upon  them 
by  the  order  of  removal.  Then,  on  the  other  hand^  there 
is  this  difficulty,  that  if  the  pauper  is  conclusively  settled 
in  the  whole  and  every  part  of  the  parish^  and  the  parish 
were  subsequently  divided  into  twenty  parts,  a  third  parish 
might  choose  any  one  of  the  parts  in  which  to  fix  the  settle- 
ment of  the  pauper.  It  therefore  comes  to  this,  whether 
the  precise  ground  on  which  the  sessions  have  acted  can 
be  sustained.  They  have  acted  on  the  ground  that  this 
was  an  estoppel,  and  on  that  ground  the  evidence  was  re- 
fused. I  think  the  township  of  Oldbury  was  not  estopped. 
Admitting  that  the  township  is  as  distinct  from  the  parish 
as  Cumberland  from  Comwtll^  I  cannot  conceive  how  a 
decision  that  the  party  was  settled  in  the  whole  parish  is 
.  any  decision  that  he  is  settled  in  the  particular  district. 

CoLEBiDGE,  J.— I  am  of  the  same  opinion.  I  do  not 
think  this  is  a  question  of  estoppel.  The  ground  on  which 
an  order  of  removal  unappealed  firom  or  confirm^)  is  con- 
clusive, is  not  that  it  is  an  estoppel,  but  that  it  is  an  adju- 
dication by  a  Court  of  competent  jurisdiction.  The  ground 
of  my  decision  is  this :  The  respondents  have  removed  to 
Otdbury,  and  are  therefore  bound  to  prove  a  settlement  in 
that  taumkip.  They  put  in  the  order  of  removal  to  Hales- 
Owen.  That  alone  will,  not  do  for  them.  They  must, 
thereforei  make  out  their  case  by  shewing,  by  parol  evi- 
dence, that  at  the  time  when  the  order  was  made  Hales- 
Owen  and  Oldbury  were  identical.  The  sessions  prema- 
turely stopped  the  bquiry.    At  the  same  time^  I  am  awv e 
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the  Court  may  have  great  difficulty  in  dealing  with  the  case 

when  it  comes  before  them  asain.    On  the  present  state- 
The  Kino  t    i  •  .     •  -it 

V,  ment  i  thmk  the  sessions  have  done  wrong. 

Inhabitants  of 

OlDBURY.  .       ,         ,  L.J 

Order  quashed ;  the  case  to  be  re-heard« 


Doe  d.  HiGGs  and  others,  Churchwardens  and  Overseers 
of  St.  Mary,  Reading,  v.  Terry  and  others. 

^ifs^rali  Ejectment  on  a  demise  of  certain  messuages  in  St. 
prishprof^rc^  Mary,  Reading,  on  1st  May,  1834.    At  the  trial,  before  Al- 

chu*rci?^a^^***  *''*^'''  ^'^  **  ^^^  ^®""'^'  summer  assizes,  1834,  a  verdict  was 
dens  and  ovei^  found  for  the  plaintiff,  subject  to  the  following  case  : — 
time  being.  ^^^  lessors  of  the  plaintiff  were  the  churchwardens  and 

Evidence  of  overseers  at  the  time  of  the  demise  and  the  bringing  of  the 
payment  of  ,,.  -.i*^ 

rent  to  the        action.    A  rent  of  1/.  lOs.  per  annum  had  been  paid  by  the 

churchwar-      predecessors  to  the  defendants  in  the  tenancy  to  the  differ- 

dens  m  respect  *^  ^  '^  ^ 

of  premises  in   ent  successive  churchwardens  of  the  said  parish,  for  many 

that'Wes*"  y®*"  P"®'  ^^  ^^^  passing  of  59  Geo.  3,  c.  12;  and  since 
have  been  that  act  came  into  operation,  the  rent  had  continued  to  be 
church  war-       P^^  ^^  ^^^^  manner  by  the  predecessors  of  the  defendants, 

dens,  in  one  of  jmd  by  the  defendants  down  to  the  time  of  the  expiration  of 
which  the  pro-  "  ^         .  .     .  .        .  .         ,       «        , 

perty  is  de-       1834.  A  notice  to  quit  the  premises  m  question,  dated  20th 

celof^eln'iliT  ^^^^»  *®^^'  ^V  ^^^  ^^^^^  churchwardens  and  overseers  of 
of  theparifh     the  parish,  was,  on  23rd  March,  1833,  duly  served  on  the 


priml  facie  defendants.  This  notice  required  the  defendants  to  deliver 
evidence  thac  up  the  premises  which  they  then  held  of  the  churchwardens 
were  pari^^  and  overseers  of  the  poor  of  the  parish  of  St.  Mary,  Read- 
property.         iQg^  lo  iiie  churchwardens  and  overseers  of  the  poor  of  that 

parish,  on  Michaelmas-day  then  next,  or  at  the  expiration  of 

the  current  year  of  their  tenancy. 
The  defendants  gave  the  following  evidence : — 
23rd  April,  1 753.  By  lease  between  jTAos.  Knapp  and  Johi 

Knott,  wardens  of  the  said  parish  of  &c.  of  the  one  part,  and 

William  Earles  of  the  other  part;  by  which  Knapp  and  Knott, 
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in  conBideration  of  the  surrender  of  a  former  lease,  and  also  of 
a  fine  of  £0/.,  demised  the  premises  in  question  to  Earles  for 
fifty-one  years,  from  Lady-day  1753,  at  the  yearly  rent  of  30s. 

Deduction  of  title  to  the  lease,  from  Earles  to  Mary  Searle. 

S9th  April,  1802.  By  lease,  between  John  Moore  and 
Naihaniel  Cliseold,  churchwardens  of  the  parish  church  of 
St.  Mary,  in  Reading  aforesaid,  of  the  one  part,  and  Mary 
Searle  of  the  other  part,  the  premises  in  question,  therein 
described  to  be  parcel  of  the  lands  and  tenements  belonging 
to  the  parish  church  of  St.  Mary  in  Reading,  were,  in 
consideration  of  the  surrender  of  the  lease  of  1753,  and  of 
a  fine  of  70/.,  demised  to  Mary  Searle,  her  executors,  8cc. 
from  the  feast  of  the  Annunciation  then  last,  for  fifty-one 
years,  paymg  yearly  unto  the  said  churchwardens  and  their 
successors  the  rent  of  30s. 

It  was  admitted  on  the  part  of  the  plaintiff,  that  the  de- 
fendants were  the  legal  representatives  of  Mary  Searle. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the 
last-mentioned  lease  was  void, — that  the  estate  and  interest 
in  the  premises  had  vested  in  the  churchwardens  and  over- 
seers, by  the  operation  of  59  Geo.  3,  c.  12, — and  that  the 
defendants'  only  interest  therein  had  been  a  tenancy  from 
year  to  year,  which  the  notice  to  quit  had  determined. 
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.  Tal/ourdf  Serjeant,  for  the  plaintiff.  The  churchwardens 
had  DO  authority  to  grant  leases  of  the  property  in  question. 
Consequently  the  leases  were  void  :  PhilHps  v.  Pearce  {a). 
The  only  question  is,  therefore,  whether  the  property  was 
vested  in  the  lessors  of  the  plaintiff  as  churchwardens  and 
overseers  for  the  time  being,  by  59  Geo.  3,  c.  1 2.  This  point 
was  expressly  decided  in  Doe  d.  Jackson  v.  Hiley(b);  in 
which  Lord  Tenterden,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  thus  expresses  himself :—''  Upon  the  second  point, 
whether  the  statute  59  Geo.  3,  c.  12,  s.  17,  extends  to  tene- 

(a)  SDowl.  &RyI.43;   5  Barn.  &  Cressw.  433. 
(6)  lOBarn.  &Cre8sw.  885. 
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1855.  mentSf  the  profits  of  which  are  applicable  to  the  puipose 
for  which  a  church*rate  is  levied,  or  is  confined  to  those 
which  are  applicable  merely  to  the  relief  of  the  poor,  it  is 
undoubtedly  true  that  the  prmary  object  of  the  statute  (as 
appears  from  the  title,  preamble,  and  the  early  sections,) 
was  the  better  and  more  effective  execution  and  amendment 
of  the  laws  for  the  relief  of  the  poor*  The  17tb  section 
goes  much  further.  It  enacts, ''  that  all  bnildingSy  lands,  and 
hereditaments  which  shall  be  purchased,  hired,  or  taken  on 
lease  by  the  churchwardens  and  overseers  of  the  poor  of  any 
parish,  by  the  authority  and  for  any  of  the  purposes  of  that 
act,  shall  be  conveyed,  demised,  and  assured  to  the  chnrdi* 
wardens  and  overseers  of  the  poor  of  every  such  parish 
respectively,  and  their  successors,  in  trust  for  the  parish  i 
and  such  churchwardens  and  overseers  of  ihe  poor,  and  their 
successors,  shall  and  may,  .and  they  are  hereby  empowered 
to  accept,  take,  and  hold,  in  the  nature  of  a  body  corporate, 
for  and  on  behalf  of  the  parish,  all  such  buildmgs,  lands,  and 
hereditaments,  and  also  all  other  buildings,  lands,  and  here- 
ditaments,  belonging  to  such  parish.'*  The  latter  words  are 
most  general,  and  comprehend  all  buildings,  lands,  and  here* 
ditaments,  belonging  to  the  parish ;  and  although  the  poor 
may  be  the  primary  object  of  the  statute,  we  think  the  safest 
course  for  us  to  adopt,  in  construing  this  section  of  the  act, 
will  be  to  give  full  effect  to  that  generality  of  expression, 
there  being  nothing  to  shew  that  lands  or  buildings  which 
are  applied  in  aid  of  the  church-rate,  do  not  require  the  aid 
of  this  provision  as  well  as  those  which  are  applied  to  the 
relief  of  the  poor.  The  property  being  vested  in  the 
lessors  of  the  plaintiff,  and  the  lease  being  void,  the  only 
relation  in  which  the  defendanta  could  stand  with  respect  to 
the  lesson  of  the  plamtiff  was,  that  of  tenants  from  year  to 
year. 

It  has  been  suggested,  that  the  subsequent  receipt  of  rent 
by  the  successive  churchwardens  operated  as  a  cofjArmatiou 
of  the  lease ;  but  no  receipt  of  rent  will  set  up  a   lease 
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which  18  void.  Thus,  in  Doe  d.  Simp$on  v.  Butcher  (a%  less. 
it  was  held  that  a  lease  void  against  a  remainder-man  can- 
not  be  set  up  by  his  acceptance  of  rent,  and  suffering  the 
tenant  to  make  improvements  after  his  interest  has  vested  in 
possession.  Jenkins  d.  Yate  v.  Church  {h\  is  to  the  same 
effect* 

Ludlow,  Seijt.  (with  whom  was  Talbot,)  for  the  defend* 
ants.  The  lessors  of  the  plaintiff  .did  not,  by  the  evidence 
given,  entitle  themselves  to  the  possession  of  this  property, 
upon  which  the  lessees,  the  defendants,  have  expended  a 
very  considerable  sum  of  money,  and  it  would  be  extremely 
unjust  to  deprive  them  of  this  property..  In  1753  a  lease  is 
made  by  two  individuals,  who  are  described  as  toardem  of 
the  parish  of  St.  Mary,  in  Reading.  It  is  to  be  presumed, 
at  this  distance  of  time,  that  the  grantors  in  that  lease, 
either  in  their  own  right  or  as  trustees,  had  power  to  make 
that  lease ;  for  in  1801,  in  consideration  of  the  surrender  of 
the  lease  of  1753,  another  term  is  granted,  which  is  vested 
in  the  defendants.  A  valid  surrender  requires  a  sufficient 
estate  in  the  surrenderee  to  accept  a  surrender.  It  is 
therefore  to  be  presumed,  from  the  fact  of  a  surrender 
having  taken  place,  that  the  term  was  granted  by  the  lease 
in  1753,  and  that  consequently  the  grantors  had  an  estate 
in  fee,  out  of  which  the  term  was  carved.  In  1801  a  new 
term  is  granted,  and  the  statute  transferred  to  the  succeed- 
ing churchwardens,  the  reversion  subject  to  the  term.  The 
reversion  may  each  year  have  been  conveyed  by  the  pre- 
ceding churchwardens  and  overseers  to  the  succeeding 
officers ;  and  at  this  distance  of  time  this  should  be  pre- 
sumed to  have  been  done,  rather  than  that  it  should  be 
held  that  the  lease  was  invalid.  Philips  v.  Pearce  is  dis- 
tinguishable. There,  the  lease  was  granted  qfier  the  pass- 
ing of  the  act.  In  the  present  case,  the  first  lease  is  long 
anterior  to  the  statute.      Assuming,  however,  that  the 

(a)  1  Dough  50.  (b)  Cowp.  482. 
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1835.  grantors  In  the  lease  of  1802  had  no  interest  in  the  pra> 
perty,  then  that  lease  is  good  by  way  of  estoppel;  and  by 
the  receipt  of  rent  under  it,  the  lessors  of  the  plaintiff  are 
precluded  from  disputing  its  validity.  But  it  is  said  that 
the  statute  of  59  Geo.  3  vested  this  property  in  the  church- 
wardens and  overseers.  The  effect  of  the  statute  was  to 
vest  the  reversion  expectant  on  the  determination  of  the 
lease  in  the  churchwardens  and  overseers  for  the  time 
beingy  and  nothing  more.  It  is  questionable  whether^  un* 
der  the  circumstances  of  this  case,  the  statute  transferred 
any  property  in  these  premises  to  the  lessors  of  the  plain- 
tiff. The  land  is  described  as  belonging  to  the  paruk^ 
church  of  Reading*  Doe  d.  Jackson  v.  Hiley  decides  that 
where  the  profits  of  the  land  are  applicable  to  those  pur- 
poses for  which  church-rates  are  levied,  it  is  vested  by  the 
statute  in  the  churchwardens  and  overseers ;  but  there  is  a 
great  difference  between  land  belonging  to  the  parish'church, 
and  land,  the  profits  of  which  may  be  applied  to  the  same 
purposes  as  church-rates.  Doe  d.  Jackson  v.  Hiley  is 
therefore  distinguishable  from  the  present  case. 

Talfourd,  Serjt.,  in  reply.  The  two  cases  cited  fully 
make  out  that  the  property  passed  to  the  lessors  of  the 
plaintiff.  [Paiteson,  J.  I  do  not  see  how  it  appears  that 
this  property  belonged  to  the  parish.]  The  payment  of 
rent  to  the  churchwardens,  after  the  passing  of  the  statute, 
is  an  admission  that  this  is  parish  property.  The  church- 
wardens are  bound  to  apply  the  rents  to  the  use  of  the 
parish;  and  the  Court  will  presume  that  the  church* 
wardens  have  acted  rightly,  and  that  the  rents  were  so 
applied. 

Patteson,  J. — The  difficulty  that  I  have  bad,  has  been 
to  see  how  it  appears  that  this  is  parish  property.  That  is 
not  very  satisfactorily  made  out.  I  should  have  expected 
that  something  of  the  history  of  the  former  ownership  of 
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the  property  would  have  been  detailed.  In  Doe  v.  Hiley  lass. 
all  the  facts  relative  to  the  property  appeared.  It  was  held 
under  the  trusts  of  a  will ;  and  a  lease  for  forty  years  had 
been  granted^  subject  to  the  same  trusts.  Then  came  the 
statute.  There  were  several  demises,  of  which  one  was  by 
the  heir  at  law  of  the  surviving  trustee;  and  Lord  Tenterden 
said,  that  the  verdict  ought  to  be  entered  on  that  count  in 
the  declaration  in  which  the  demise  was  laid  to  have  been  by 
the  churchwardens  and  overseers  of  the  poor  of  the  parish. 
That  is  a  strong  case  to  shew  that  parish  property,  by  the 
operation  of  the  statute,  is  transferred  to  the  churchwardens 
and  overseers.  Here,  it  does  not  appear  in  whom  the  legal 
estate  was  vested.  If  it  was  parish  property,  the  fee-simple 
became  vested  in  the  parish  officers  by  the  operation  of  the 
statute.  They  received  rent  from  the  defendants,  who  must 
be  taken  to  know  the  law,  and  that  by  doing  so  they  be* 
came  their  tenants. 

The  only  remaining  question  is,  whether  the  defendants 
became  tenants  to  the  parish  officers ^rom  year  to  year,  or 
held  under  the  lease.  The  parties  to  the  lease  in  1753  are 
described  as  the  wardens  of  the  parish,  and  it  must  be 
taken  to  be  a  demise  by  the  churchwardens.  The  lease  in 
1802  is  also  made  by  the  churchwardens  and  overseers.  It 
passed  therefore  no  legal  interest.  Nor  do  I  see  how  it 
could  operate  by  way  of  estoppel  against  the  present  lessors 
of  the  plaintiff,  since  they  do  not  claim  through  the  persons 
who  were  grantors  in  that  lease.  The  act  could  not  ope*- 
rate  to  convey  the  reversion  from  the  grantors  in  that  lease 
to  the  lessors  of  the  plaintiff,  since  the  former  had  no  re- 
version (q).  The  defendants,  therefore,  were  tenants ;  and 
there  being  no  privity  between  the  grantors  and  the  lessors 
of  the  plaintiff,  and  the  defendants  having  had  due  notice 
to  quit,  the  plaintiff  is  entitled  to  a  verdict. 

Williams,  J. — There  is  no  pretence  for  saying  that  the 
churchwardens  for  the  time  being  had,  as  such,  any  au- 
(tt)  Vide  ante,  518,  (o). 
VOL.  Y.  O  O 


962  CASES  VS  THE  KINO*S  BENCH, 

1835.  thority  to  grant  the  lease  id  1753,  or  that  in  1802«  In 
each  lease  the  property  is  described  as  belonging  io  tht 
parish  church.  It  seems  to  me  therefore  that  this  must  be 
considered  as  belonging  io  the  parish;  and  consequently) 
by  the  59  Geo.  S,  it  was  vested  in  the  churchwardens  and 
overseers  for  the  time  being«  It  is  clear  that  the  lessors  of 
the  plaintiff  are  not  estopped  by  the  lease  of  1602,  because 
they  are  strangers  to  that  lease.  The  defendants  therefore 
were  tenants  to  the  lessors  of  the  plaintiffi  and  they  are  en- 
titled to  recover  in  the  name  of  their  nominal  lessee. 

CoLBRiDOB,  J. — I  do  not  think  that  on  this  or  on  any 
other  occasion  we  are  to  enter  into  the  consideration  of  any 
hardship  to  result  from  the  decision  of  the  particular  case. 
Here,  the  only  question  is,  whether  a  prim&  facie  case  was 
made  for  the  plaintiff.  If  it  was,  no  doubt  the  plaintiff  was 
entitled  to  a  verdict.  That  prim&  facie  case  was  made  out»if 
this  was  parish  property,  and  not  otherwise.  Is  this  shewn 
to  be  parish  property  i  Evidence  was  given  of  the  pay* 
m^nt  of  rent  to  the  churchwardens  and  overseers*  In  one 
of  the  leases  this  is  described  as  ''  parcel  of  the  lands  and 
tenements  of  the  parish  churchJ'  These  words  must  be 
taken  in  a  popular  sense.  Then,  the  rent  is  reserved  to  the 
churchwardens  and  overseers  for  the  time  being. 

The  evidence  produced  on  the  part  of  the  defendants 
rather  helps  out  what  was  before  a  weak  case ;  and  it  ap* 
pears  to  me  that  upon  the  whole  of  the  evidence  this  ii 
shewn  to  be  parish  property.  The  case  is  consequently 
jesolved  into  the  ordinary  case  of  landlord  and  tenant. 

Judgment  for  the  plaintiff. 
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1885. 

Holmes  v.  Mentse.  ^^.^^ 

On  the  I7th  February  1835,  under  a  fi.  fa.  against  the  The  sheriff  is 

defendant,  the  sherifFof  Lancaster  seized  a  quantity  of  wine  ^all  a  party 

and  spirits  deposited  in  a  warehouse  where  the  defendant  *!f^°'®  ^^^, 

Court  under 
carried  on  the  business  of  a  wine  and  spirit  merchant.  the  Inter- 

18th  of  February,  the  following  notice,  signed  by  John  5^&  ^^''p^^ 

Heapf  was  served  upon  the  plaintiff  and  the  sheriff: — **  I  c.  88,  on  the  ' 

hereby  gite  you  notice,  that  all  the  goods,  chattels,  and  claim  set  up 

effects,  in  George  Street,  Manchester,  in  the  county  of  »«  respect  of 

Lancaster,  seized  by  you,  or  some  or  one  of  you,  by  virtue  a  partner  in 

of  or  under  colour  of  a  writ  of  execution  issued  against  B^^ds  seized 

the  goods  and  chattels  of  L.  Mentze,  of  Manchester,  wine  of  execution. 

and  spirit  merchant,  are  the  property  of  the  partnership      So,  although  ^ 

concerti  subsisting  between  me  and  Z.  Mentze,  and  carried  states  that  the  i 

on  under  the  firm  of  1.  Mentze  &  Co.     And  that  L.  J^ountel 

Mentze  hath  not  any  property,  part,  or  share,  in  the  said  so  much  in 

goods,    chattels,   and   effects,   but    is,    otl    the    contrary,  claimant  as 

considerably  indebted  to  me  on  the  balance  of  accounts  togi^ehim 

,                                                         .  the  sole 
of  the   co-partnership,    and  I  am    alone  beneficially   en-  bene6cial  in- 
titled  to  and   interested  in  all  the   goods,  ^^hattels,   pro-  ^'®*'  "*  *® 

.  •  property 

perty,  and  effects  of  the  said  partnership;  and  I,  therefore,  seized. 

require  you,  and  every  of  you,  forthwith  to  withdraw  from  ^j,^  execution 

and  quit  the  possession  of  the  premises,  and  to  deliver  up  creditor  re- 

^      ^  .  ..i.«i  ••  fti»es  either  to 

to  me  the  quiet  possession  thereof,  without  any  injury  or  admit  or  to 

damage  to  the  same.     And  in  default  of  your  so  doing,  I  f^^°7  *®  *^- 

^  .  .     «  .         •  •       ^®g®^  partner- 

shall  commence  against  you  respectively  such  actions,  suits,  ship,  the  Court 

and  other  proceedings,  as  I  may  be  advised.     Dated  the  JJ^'iii"**"^ 

18th  day  of  February,  1835."  the  sheriff's 

Heap  had  become  a  dormant  partner  with  Mentze  in  J^nt^ntU  he 

April,  1831.     On  the  annual  account  balanced  on  the^30th  '^  indemni- 

June,   1834,  Mentze  was  indebted  to  the  partnership  in      The  Court 

2557/,  which  debt  had  been  since  increased.  7^  not  inter- 

'  ar        »  •      1  ^^^  under  the 

In  Easter  term,    1835,   Knowles   obtained  a  rule  On  Interpleader 

behalf  of  the  sheriff,  requiring  the  plaintiff  and  Heap  to  ji  Ju"" llTto 

the  legal  in- 
terest in  the  property  seized,  has  actualljf  arisen.    Semlde. 

oo  2 
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appear  and  state  the  nature  and  particulars  of  their  respec- 
tive claims  to  the  wine  and  spirits  seized,  and  maintain  or 
else  relinquish  the  same,  and  shew  cause  why  the  Court 
should  not  make  such  rule  or  rules  respecting  the  same,  as 
the  Court  should  think  fit,  pursuant  to  the  statute  in  that 
case  made  and  provided. 

Campbell,  A.  G.,  and  MotUagu  Chambers,  for  the  plain* 
tiff,  now  shewed  cause.  This  case  does  not  come  within 
the  purview  of  the  Interpleader  Act(a).  The  sii^th  section 
of  that  statute  gives  the  Court  a  power,  where  claims  are 
made  to  the  goods  by  persons  not  being  the  parties  against 
whom  the  process  issues  ;  but  it  has  been  decided  that  the 
claim  must  be  of  a  legal  interest  in  the  goods»  and  not  of 
an  equitable  iuterest;  Sturgess  v.  Claude{b).  According  to 
Heafs  own  statement,  the  sheriff  had  a  right  to  sell  the 
goods,  since  all  he  says  amounts  to  this,  that  upon  the  ba- 
lance of  the  partnership  accounts  Mentze  is  indebted  to 
him.  The  sheriff's  course  is  free  from  difficulty:  He  may 
seize  the  whole  and  put  up  the  defendant's  share  for  sale. 
This  point  was  decided  in  Parker  v.  Pi$tor{c),  and  Chap* 
man  v.  Koops(d)»  The  law  is  correctly  laid  down  in  Wah 
son*s  Sheriff (e),  where  it  is  said,  that  on  a  writ  of  fi.  fa. 
against  one  of  two  partners,  the  sheriff  must  seize  all  the 
joint  property,  because  the  moieties  are  undivided;  for  if 
he  seize  but  a  moiety  and  sell  that,  the  other  partner  has  a 
right  to  a  moiety  of  that  moiety ;  but  he  must  seize  the 
whole,  and  sell  a  moiety  thereof  undivided,  and  the  vendee 
will  be  tenant  in  common  with  the  other  partner* 

Sir  Fred.  Pollock  (with  whom  was  Tomlinson),  for  Heap, 
cited  Harveif  s.  Crickett{f). 

(a)  1  &  2  Will.  4,  c.  5^.  (d)  Id.  989. 

(h)  1  Dowl.  P.  C.  505.  (0  p.  15«. 

(c)  3  Bos.  &  Pul.  288.  (/)  A  Maule  8c  Selw.  336. 
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Sir  William  Tollett  and  Knowlesp  in  support  of  the  rule.  1035. 
The  sheriff  is  entitled  to  the  benefit  of  the  Interpleader 
Act;  for  it  relates  to  all  claims  upon  property  seized  by 
the  sheriff  under  process.  Here»  Heap  claims  the  whole 
of  the  property.  [Lord  Dettman,  C.  J.  The  Interpleader 
Act  only  relates  to  such  a  claim  as  would  expose  the  sheriff 
to  an  aciion,]  If  the  Court  refuses  to  interfere,  the  sheriff  will 
be  placed  in  a  situation  of  great  difficulty.  If  he  sells  the 
whole  of  the  goods  as  Mentze^s  sole  property,  he  will  be 
liable  to  an  action  at  the  suit  of  Heap;  and  if  he  sells 
Mentze^s  interest  only,  he  will  be  liable  to  an  action  at  the 
suit  of  the  plaintiff.  [Coleridge,  J.  Does  your  affidavit 
show  that  after  you  had  received  the  notice,  you  had  any 
communication  with  the  plaintiff?  There  must  be  a  dilute 
before  you  are  entitled  to  come  to  the  Court.]  That  has 
not  been  the  practice.  [Patteson,  J.  In  what  jeopardy  is 
the  sheriff,  if  he  puts  up  to  sale  MerUze's  share  in  the 
goods  f]  There  is  a  dispute  whether  or  not  Heap  and 
Mentze  are  partners.  [Lord  Denman,  C.  J.  You  contend 
that  the  issue  to  be  tried  is,  whether  Heap  and  Mentze  are 
partners.  Coleridge^  J.  Qu&cumque  vift,  the  sheriff  has  a 
right  to  sell.]  But  in  case  there  is  no  partnership  the  sale 
will  be  of  the  whole  interest  in  the  goods;  whereas,  if  there 
is  a  partnership,  the  sale  must  be  limited  to  Mentze's  in- 
terest. The  Court  has  decided,  that  if  a  party  claims  a 
lien  on  the  goods  seized,  the  sheriff  may  come  to  this 
Court  for  protection;  Cotter  ^.The  Bankof  England{a). 
What  difference  is  there  between  the  claim  made  in  this 
case  by  Heap,  and  a  claim  of  lien  i  In  the  latter  case  it 
might  be  said  that  the  sheriff  could  sell  the  interest  which 
the  defendant  had  in  the  goods,  subject  to  the  lieu.  The 
sheriff's  course  is  not  so  clear  as  it  has  been  assumed  to  be. 
In  Burton  v.  Green{b\  Lord  Tenterden,  C.  J.,  said:  "  I  am 
not  quite  satisfied  as  to  the  interest  in  the  partnership  pro- 
perty which  the  sheriff  might  have  sold  under  the  execu- 

(<t)  3  Moore  &  Scott,  180;  9  Dowl.  P.  C.  728. 
\h)  3  Carr.  &  Payne,  306« 
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18S5.        tioD.    There  is  ^  difficulty  in  making  the  sheriff  a  tenant 
^"^^^^      in  common  with  the  partners." 

HOLMBS 

9. 

^*"^  Lord  Denman,  C.  J.— This  rule  must  be  discharged. 

Assuming  that  Heap  is  a  partner,  it  is  the  duty  of  the  sheriff 
to  sell.  Nothing  has  occurred  which  can  be  called  an 
Mdverae  claim.  A  party  does  not  make  an  adverse  claim 
merely  by  saying  **  I  have  an  interest  as  partner."  My 
brother  Coleridge  informs  us,  that  it  is  the  practice  of  the 
Court  of  Common  Pleas  to  require  proof  of  an  actual  dis- 
pute, before  that  Court  interferes  on  behalf  of  the  sheriff. 

If  the  plaintiff  insists  upon  the  sheriff's  selling  the  whole 
of  the  goods  as  Mentze^B  sole  property,  he  ought,  iu  our 
opinion,  to  indemnify  the  sheriff.  That,  however,  is  matter 
for  another  application. 

Rule  discharged. 

On  a  subsequent  day  in  this  term,  Knowks  obtained  a 
rule,  calling  on  the  plaintiff  to  shew  cause  why  the  sheriff 
should  not  have  time  to  return  the  writ,  until  he  was  indem- 
nified by  the  plaintiff.  In  support  of  this  application,  an 
dfidavit  was  made  by  the  attorney  for  the  sheriff,  who  stated^ 
that  after  the  determination  of  the  former  rule^  he  bad  ad- 
dressed a  letter  to  the  plaintiff's  attorney,  requiring  him 
either  to  admit  or  deny  that  Heap  was  a  partner  with 
Mentze.  The  plaintiff's  attorney  in  reply  said,  that  acting 
under  the  advice  of  counsel,  he  declined  answering  the 
question, 

Campbell,  A.  6.  and  Montagu  Chambers,  shewed  cause^ 
and  cited  Parker  v.  Pi8tor{a),  and  Chapman  v.  KQaps{b). 

Rule  tibsolute  (c). 

.  (a)  3  Bo8.  &  Pul.  288.  Ves.  Jqd.  396;  Barker  v.  Goodair, 

(b)  Ibid.  289.  Button  v,  Morrison,  17  Ves.  jon. 

(c)  And  see  Eddies.  Thmdwn,  J 93,  aiid  6  Rose,  213;  Sadkr^. 
2  Dougl.  050;  Taylor  v.  Fields,  4  Hkhon,  ante,  ii.  258. 
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Blanchard  V.  Bridges. 

Case,   for  building   a  wall  and  thereby  darkening  cer-  ^^JJ'^^^^^ 

tain  windows,  and   otherwise  injuring  the   house  of  the  ^.,  the  owner 

plaintiff.     Plea:  not  guilty.     At  the  trial  before  Bosan-  hm^,*^  to*put 

quet.  J.,  at  the  spring  assizes  for  the  county  of  Hants,  1834,  »«'  or  not  to 
J.  #    ^  r      .        ,..-.,,  ...    obstruct  win- 

a  verdict  was  found  for  the  plaintiff,  subject  to  a  case,  which  dows  in  the 

stated  in  substance  as  follows :  ?T®*'J ^'j* 

to  be  inrerred 

15th  May,  1816.    Wm,  Rolph  being  seised  in  fee  of  a  from  the  cir- 

field  called  the  Seven  Acres,  within  the  manor  and  tything  ^2^h^^t 

of  Portswood,  within  the  town  and  county  of  the  town  of  party  to  the 

deed  bv  which 
Southampton,  and  wishing  to  sell  it  in  building  lots,  by  ^^  house, 

deed  of  feoffment,  (with  livery  of  seisin,)  made  between  with  the  win- 

^  "^  '  dows  in  It,  was 

Wm.  Rolph  of  the  first  part,  John  Primer  of  the  second  conveyed  to 

part,  Richard  Close  of  the  third  part,  and  Charles  Mariill  ^'^^^^  ^. 

of  the  fourth  part,  for  the  consideration  therein  mentioned,  convened  part 

did  infeoff  Close  of— all   that  piece  or  parcel  of  arable  i*„g\^d  to^B. 

land,  lying  on  the  west  side  of  a  certain  field  called  the    .  Or  from  the 

Seven  Acres,  situate  &c.,  admeasuring  from  north  to  south  of il.'s  witness- 

22  feet,  and  from  east  to  west  100  feet,  and  bounded  on  i°&  without 

objection,  tbe 
the  north  by  land  of  Rolph,  occupied  by  Mariill;  on  the  progress  of  the 

east  by  land  also  of  Rolph,  occupied  by  Rogers;  and  on     j^^J^^'-ht  to 

the  west  by  a  road  12  feet  wide,  next  Southampton  Com-  the  unob- 

mon;  together  with  all  ways  8cc.,  easements  Sic.  whatever,  of  light  and 

to  the  said  piece  of  land  appertaining:    Habendum,  to  air  through  a 
^.  ....  ,         .  r  r.^.  window,  IS  lost 

Close,  his  heirs   and  assigns  for  ever.    This  conveyance  by  a  material 

contains  only  the  usual  covenants  for  title.  u  ™5'°V5. 

■^    ^  ,  the  site  of  the 

Close  occupied  the  land  conveyed  to  him,  for  the  first  wall  in  which 

two  or  three  years,  as  a  garden.    Rolph  continued  to  occupy  ^^Tiaced. 

the  remainder  of  the  field.     He   proposed  to  sell  it  all      A.,  in  U- 

out  in  strips  for  building,  and  marked  out  the  lands  so  builTto  the 

occupied  by  him,  and  offered  it  for  sale  in  lots  for  building,  wttfemity  of 

adjoining  that 
of  J.'s,  expressly  reserves  to  himself  the  right  of  building  to  the  extremity  of  his  own 
eround  when  be  shall  think  proper  to  do  so.  A.  may,  at  any  time  within  twenty  years, 
build  to  the  extremity  of  his  own  land,  though  he  thereby  render  the  house  of  B.  dark, 
dipip,  and  iwhaaltby. 
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1835.        but  only  sold  one  lot  to  one  Elderfield,  on  the  east  side. 

^'^^^'^^^      Three  or  four  years  ago,  a  board  was  put  up  by  Rolph, 

v.  announcing  that  the  land  was  on  sale  for  building.     The 

BaiDou.     houses  were  not  to  be  built  in  any  particular  manner,  form^ 

or  plan.    At  the  end  of  two  or  three  years.  Close  contracted 

for  the  sale  of  the  portion  bought  by  him,  to  Snelgrove, 

who  built  thereon  a  cottage.     No  conveyance  was  ever 

made  to  Smlgrove.    The  cottage  so  built  was  about  14 

feet  from  north  to  south,  being  built  to  the  extremity  of  the 

land  conveyed  by  Rolph  to  Close,  and  leaving  a  space  of 

8  feet  on  the  south  side,  which  was  used  as  a  passage,  and 

was  fenced  off  from  the  remainder  of  the  land  in  Hotph's 

occupation,  by  posts  and  rails. 

There  were  two  small  windows  at  the  east  end  of  the 
cottage,  and  one  on  the  west  end.  Subsequently  5iie/- 
grove  contracted  with  Elderfield  for  the  sale  to  him  of  the 
property  in  question.  Elderfield  wishing  to  enlarge  his  cot- 
tage, applied  to  Rolph  to  grant  him  more  land  on  the  south 
side  for  that  purpose,  which  Rolph  refused  to  do.  Rolph 
afterwards  consented  to  let  him  have  10  or  VI  feet  on  the 
west  side  of  the  cottage. 

11  &  12  September,  1822.  By  lease  and  release,  made 
between  Close  and  Martill  of  the  first  part,  Snelgrqve  of 
the  second  part,  Rolph  of  the  third  part,  Elderfield  of  the 
fourth  part,  and  Wade  of  the  fifth  part,  reciting  the  feoff- 
ment of  15th  May,  1816,  and  that  Snelgrove  had  after- 
wards purchased  the  piece  of  land,  and  erected  thereon  a 
cottage,  and  had  then  agreed  to  sell  the  land  and  cottage 
to  Elderfield  and  Close,  and  that  MartiH  and  Rolph,  at  the 
request  of  Snelgrove,  had  agreed  to  join  in  conveying  the 
same  to  Elderfield:  It  was  witnessed,  that  for  the  con- 
siderations therein  mentioned.  Close,  Martill,  and  Rolph, 
at  the  request  and  by  the  direction  of  Snelgrove,  did,  and 
each  of  them  did,  as  to  all  their  estates  in  the  premises, 
grant,  bargain,  sell,  alien,  release  and  confirm,  and  Snel^ 
grove  did  ratify  and  confirm  unto  Elderfield,  all  that  piece 
or  parcel  of  land,  (describing  it  as  before,)  and  also  the 
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messuage  or  cottage  lately  erected  and  built  thereon,  which        1835. 
piece  or  parcel  of  land  admeasured  from  north  to  south    „      "^ 
22  feet|  and  from  east  to  west  1 12  feet,  and  was  bounded  «. 

on  the  north-east  and  south  by  land  of  Rolph,  and  on  the  BarDCES. 
west  by  Southampton  Common,  and  had  been  lately  occu- 
pied by  Snelgrave;  together  with  all  ways  &c.,  lights,  ease- 
ments, &c*  to  the  said  piece  or  parcel  of  land,  newly- 
erected  cottage,  hereditaments  and  premises  belonging: 
Habendum,  to  Elderfield  and  his  heirs* 

Immediately  after  the  execution  of  this  conveyance.  Elder'- 
field  commenced  alterations  in  the  cottage,  and  employed 
Kent  as  the  architect.  Kent  told  Rolph  what  he  was  going 
to  do.  Rolph  was  often  present  whilst  the  work  was  in 
prepress,  and  saw  the  alterations  going  on,  but  knew  nothing 
of  the  plan.  He  knew  that  a  wall  adjoining  the  land  was 
intended  to  be  built,  in  order  to  enlarge  the  house.  The 
old  windows  on  the  east  were  merely  carried  out  in  a  straight 
line  five  feet,  and  additions  made  to  form  them  into  bow 
windows.  Part  of  the  footings  of  the  exterior  of  the  new 
south  side  were  built  by  Kent,  on  RolpVs  land.  Kent 
spoke  to  Rolph  about  the  footings  after  the  wall  was  built, 
but  not  before.  Rolph  consented  to  their  remaining,  on 
condition  that  if  he  himself  built,  he  should  be  at  liberty 
to  build  up  to  the  south  wall  of  the  cottage.  Two  new 
windows  were  put  in  on  the  western  side,  one  on  the  old 
part,  another  on  the  new.  The  old  windows  were  altered 
by  putting  in  new  mouldings;  after  this  was  done,  Kent 
applied  to  Rolph  for  leave  to  put  up  a  cornice  spout,  pro- 
jecting over  bis  land  from  the  southern  wall,  which  Rolph 
consented  to,  on  condition  that  he  should  be  at  liberty  to 
remove  it  when  he  liked,  and  build  home  to  the  wall. 

Slderfield  occupied  the  cottage  in  its  altered  state,  with- 
out any  interruption,  until  182B,  when  he  let  it  to  Cobb. 
Rolph  continued  to  occupy  the  adjoining  land  principally 
as  arable  land,  and  on  the  application  of  Cobb,  who  then 
occupied  the  cottage,  and  who  wished  to  make  a  further 
addition  to  it  on  the  north  side>  he,  by  indenture  of  Ist 
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18S5.  June,  IS9B,  demised  to  Cobb,  for  21  years,  at  the  rent  of 
10/.  a  year,  all  that  piece  or  parcel  of  laod,  situate  &c, 
adjoining  the  dwelliog-bouse  of  Cobb,  on  the  north  side 
fiaxiKiBi.  thereof,  and  containing  in  depths  from  west  to  east,  55  feet, 
and  in  breadth,  from  north  to  south,  14  feet  9  inches; 
bounded  on  the  west  by  the  public  road  leading  from 
Southampton  over  the  comnion  to  Fortswood,  on  th^  south 
by  the  dwelling-house  of  CoM,  and  on  the  north  and  east 
by  the  land  of  Rolphf  and  on  which  piece  or  parcel  of  land 
Cobb  had  begun  to  erect  a  chaise-house  and  atmhle; 
together  with  all  and  singular  the  easemetiis,  privileges 
and  appurtenances,  to  the  said  piece. or  parcel  of  land  be> 
longing,  or  in  anywise  appertaining. 

£8th  November^  1828.  Cobb  assigned  the  last«mentioned 
term  to  1\  i{.  Burden,  By  indenture  of  SOtfa  August, 
1831,  Burden  assigned  to  the  plaintiff,  who  occupies  the 
remainder  of  the  premises  as  tenant  from  year  to  year, 
under  MIderfield, 

In  1829  Bolph  built  a  new  house  on  that  part  of  his 
land  which  adjoined  the  south  side  of  the  cottage  and  pre^ 
piises  occupied  by  the  plaintiff;  up  to  that  time  the  field 
had  been  used  principally  as  arable  land.  A  low  wall  be- 
longing to  plaintiff,  about  4  feet  high,  divided  the  two 
properties. 

14  &  15  February,  1832.  By  lease  and  release  between 
J.  £•  and  M.  J.  of  the  first  and  second  parts,  Rolph  of  the 
third  part,  and  the  defendant  of  the  fourth  part,  reciting 
(inter  alia)  certain  indentures  of  December,  1812,  J,  £• 
and  M'  «/•,  »t  the  request  and  by  the  appointment  of  Rolpk 
and  also  fV.  Rolph,  did,  end  etch  of  them,  accgrdidg  to  their 
several  and  respective  interests  and  estates,  did  grant,  bar- 
gain, &c«  unto  the  defendant,  all  that  uQwly^^erected  mes- 
suage or  dwelling-house,  with  the  stables  &c.,  and  the  shrub- 
bery in  front  and  the  gardea  behind  the  same,  the  boundary 
qf  such  garden  b^ipg  in  a  straight  line  from  the  south  or 
adjoining  wall  of  premises  belonging  to  Mn  Blanck^rdi 
^e  pUintiffj)  tp  8^,  situate  &c.,  containing  by  admeasure- 
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ment,  in  length,  on  the  north  side  SI 5,  on  the  east  side 
184,  on  the  south  side  £81,  «nd  on  the  west  side  or  front 
184  feet;  bounded  in  part  on  the  north  by  premises  be- 
loDging  to  Mr.  Blanchard,  and  on  the  remainder  part  by 
kind  belonging  to  Ralph,  on  the  east  and  south  by  &g.,  and 
on  the  weit  by  the  public  road  towards.  Southampton  Com* 
mon,  formerly  part  of  thi;  said  piece  or  parcel  of  land  lately 
called  or  known  by  the  name  of  the  Seven  Acres;  together 
with  all  houses  &c.,  fences  &c.,  ways  &c«|  easements  &<&., 
advantages,  emoluments,  rights,  members  and  appurte- 
wsnces,  to  the  hereditameuts  thereby  released,  belonging 
or  in  anywise  appertaining,  and  therewith  usually  held  and 
occupied,  or  enjoyed,  or  accepted,  reputed,  deemed,  taken, 
or  known  as  part,  parcel  or  member  thereof,  or  of  any 
part  thereof:  Habendum,  to  the  defendant,  his  heirs  and 
usigns. 

.  In  18S2,  some  disagreement  having  arisen  between  the 
plaintiff  and  defendant,  the  latter  erected  first  a  wooden 
fence,  and  afterwards  a  briqk  wall,  parallel  and  close  to, 
and  extending  the  whole  length  of,  the  plaintiff's  house. 
The  wall  for  thirty-one  feet  was  14  feet  6  inches  high,  and 
within  two  feet  of  the  eaves  of  the  plaintiff's  house,  and 
for  the  remainder  of  the  distance  the  wall  was  8  feet  1 1 
inches  high.  Before  the  erection  of  this  wall,  the  rooms 
at  the  east  side  of  the  cottage  were  light,  cheerful  and 
healthy.  The  erection  of  the  wall  has  materially  diminished 
Ae  light,  is  likely  to  create  dampness,  signs  of  which  have 
made  their  appearance  on  the  plaintiff's  wall. 
-  This  case  Was  argued  in  Michaelmas  term,  before  PaU 
iaotij  J.,  Williams,  J.,  and  Coleridge,  J.  The  arguments 
are  omitted,  as  they  are  fully  noticed  in  the  verjr  elaborate 
judgment  given  by  the  Court 
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9itW.W  FMeit,  with  whom  was  &meU,  appeared  for 
the  plaintiff,  and  cited  the  following  authorities.  Palmer  v. 
Fletcher{a),  Cox  v,  Matthews  {b),'Compion  V.  Richards  (c), 

(a)  1  Levinz,  122.        (h)  1  Veneris,  237.       (c)  1  Piioa,  af. 
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1835.        Swainbarotigh  v.  Coventry  (a),  Bivier  v.  Bower  {b),  Ctumd- 
_^^"^^      ler  V.  Thon^son  (c),  Bridge$  v.  Blanchard{d)^ 

BAIDOB0.  Smirke  appeared  for  the  defendant,  and,  after  distinguish** 
ing  the  several  cases  cited  for  the  plaintiff,  quoted  the  fol- 
lowing authorities :  Earl  of  Portmore  v.  Bunn  (e).  Right  d, 
Jefferys  v.  Bucknell^f),  Ckerrington  v.  Abney(g),  Moore 
V.  Raw$o9t{h),  Barker  y*Richardwn{i),  Canhamv.  Fisk{k), 
Aldred^s  case  (/)• 

Folleti,  in  reply,  also  cited  Doe  d.  Shepherd  v.  Allen  {m% 
Doer.  Wilson {tt). 

Cur.  adv.  vuU. 

Pattbson,  J.,  in  the  course  of  this  term,  delivered  the 
judgment  of  the  Court  as  follows :— This  was  a  special 
case,  argued  before  my  brothers  WUUams  and  Coleridge, 
and  myself.  The  action  was  for  darkening  certain  win- 
dows, and  otherwise  injuring  the  house  of  the  plaintiff, 
and  the  material  facts  on  which  our  judgment  proceeds 
are  the  following : 

Rolph,  teing  a  tenant  in  fee  of  a  close  called  the  Seven 
Acres,  by  a  deed,  executed  in  1816,  and  containing  only 
the  usual  covenants  for  title,  granted  a  portion  of  it  in  fee 
to  one  CZose,  describing  it  as  a  parcel  of  arMe  land*  Close 
occupied  this  parcel  as  a  garden  for  two  or  three  years,  and 
then  contracted  to  sell  it  to  one  Snelgrove,  who  entered 
without  any  conveyance,  and  erected  a  cottage  with  two 
small  windows  at  the  east  and  one  at  the  west  end«    Snel- 

(a)  9  Bingh»  305 ;.  2  Moore  &  (g)  ft  Vernon,  646. 

Scott,  3dS.  (A)  5  Dowl.  &  Rj^l.  234;  3 

(6)  1  Ryan  &  Moody,  24.  Bam.  &  Cressw.  332. 

(c)  3  Campb.  80.  (0  4  Barn.  &  Alders.  579. 

((0  Ante^  ill.  698;  S,  C.  1  Adol.  (k)  2  Crompt.  &  Jervis,  128; 

k  EUia,  536.  (0  9  Co-  Rep.  58. 

(«)   2  Dowl.  &  Ryl.  145;    1  (w)  3  Taunt.  78. 

Barn.  &  Cressw.  694.  (n)  11  East,  56. 

(/)  2  Barn.  &  Adol.  27a 
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grove  being  still  without  any  conveyance,  contracted  to  aell        18S5. 
to  one  Elderfield,  who,  wishing  to  enlarge  the  cottage,  pro-  ^ 

cured  from  Rolph  a  grant  of  twelve  additional  feet  on  the  v. 

western  side  of  the  cottage.  This  grant  was  effected  by  ^^^^' 
deeds  of  lease  and  release,  dated  respectively  the  1 1th  and 
12th  September,  1828,  in  which  Bolph,  Close,  and  Snel^ 
grave  were  granting  parties,  and  the  erection  of  the  cottage 
was  recited.  The  parties,  **  as  to  all  their  estates  in  the 
premises,''  granted  "  all  that  parcel  of  land,"  and  the  cot- 
tage lately  erected  thereon,  the  parcel  admeasuring  from 
north  to  south  22  feet,  and  from  east  to  west  112,  bounded 
on  the  north-east  and  south  by  land  of  Rolph,  together 
with  all  ways,  &c.,  lights,  easements,  &c.  This  grant  of 
112  feet  included  the  premises  contained  in  the  deed  of 
1816.  Upon  the  execution  of  this  conveyance  Elderfield 
enlarged  his  cottage  on  the  south  side,  carrying  it  to  the 
extremity  of  his  land,  on  grounds  which  before  had  been 
used  -as  a  passage,  and  in  the  western  end  of  this  newly- 
built  part  he  inserted  a  small  window.  At  the  eastern  end 
of  the  house  he  carried  forward  a  projection  about  5i  feet, 
terminating  in  bay  windows,  and  these  bay  windows  were 
substituted  for,  but  were  not  in  the  same  places,  though  in 
the  same  direction,  as  the  two  former  windows  at  that  end 
of  the  house.  It  is  for.  the  inconvenience  occasioned  by 
darkening  these  three  newly-made  windows  that  the  action 
is  brought.  The  cottage,  in  its  altered  state,  was  occupied 
by  Elderfield  till  1828,  Rolph  continuing  to  occupy  the 
remainder  of  the  field,  principally  as  arable  land.  In  that 
year  the  cottage  was  let  to  one  Cobbf  who  being  desirous 
of  making  a  further  addition  to  it  on  the  north,  for  the  pur* 
pose  of  erecting  a  chaise-house  and  stable,  procured  from 
Rolph  a  lease  for  a  term  of  years  of  a  small  portion  of  the 
field,  described  as  bounded  on  the  vouth  by  CoM's  dwelling- 
bouse.  The  plaintiff  is  the  assignee  of  this  term,  by  an 
assignm:ent  in  1831,  and  holds  the  remainder  of  the  pre- 
mises as  tenant  from  year  to  year  to  Elderfield. 
The  defendant  claims  under  a  subsequent  conveyance 
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First  point : 
Derogation 
from  party's 
own  grant. 

Second  point: 
Presumption 
of  licence  or 
covenant. 


First  point: 
Alteration  of 
site  of  win- 
dows. 
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iVom  Rolph,  who  built  a  dwelling-house  oti  the  field  in 

The  right  to  maintain  the  present  action  was  rested  ia 
theiirgument  on  two  grounds;  flrsti  upon  the  principle 
established^  that  no  man  shall  derogate  from  his  own  grant; 
in  considering  which^  it  was  rightly  assumed  that  the  de- 
fendants stood  in  precisely  the  same  situation  as  lio/pA; 
and|  secondly f  that  from  the  grants  above  stated,  coupled 
with  certain  grants  to  be  mentioned  hereafter^  a  licence  or 
a  covenant  for  the  unobstructed  access  of  light  iind  air 
through  the  windows  in  question,  was  to  be  presutnedi 
and  that  such  licence  or  cevenant  wa»  in  law  either  irre* 
vocable  and  absolute,  or  determinable  only  under  conditions 
of  fact,  which  bad  not  been  perforqaed* 

That  the  plaintiff's  argument  should  have  its  full  weighty 
it  was  obviously  necessary  to  contend,  that  no  distinction  is 
to  be  made  between  the  windows,  in  the  cottage  when  first 
built  and  the  windows  now  in  question,  as  no  grant  has 
been  made  by  Rolph  to  those  under  whom  the  plaintiff 
claims,  since  the  formation  of  the  present  windows^  except 
by  the  lease  of  1828.  But  we  are  of  opinion  that  this  point 
cannot  be  successfully  contended.  With  respect  to  the 
western  window,  the  part  of  the  house  in  which  it  is  placed 
had  no  existence  until  after  the  conveyance  of  I8ft2:  the 
land  on  which  the  structure  was  afterwards  raised  had,  up  to 
that  time,  been  used  only  as  a  pa$9ag€*  As  to  the  windows 
at  the  east,  the  case  finds  that  they  do  not  occupy  the  places 
of  the  old  windows.  The  wall  in  wbich  those  windows 
were  no  longer  exists;  and  .assuming  that  no  greater  change 
of  position  has  been  made  than  is  necessarily  consequent 
upon  a  carrying  out  of  the  side  walls  ^  five  feet,  and  coin 
verting  the  termination  into  a  bow,  such  a  change  is,  in  our 
opinion,  sufficient  to  prevent  their  being  clothed  with  ihe 
same  rights  as  the;  former  windows.  In  whatever  way 
precisely,  the  right  to  enjoy  the  unobstructed  access  of 
light  and  ail*  from  adjoining  land  may  be  acquired,  (a 
question  of  admitted  nicety)  still  the  act  of  the  owner  of 
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inch  knds  from  which  the  right  flows,  must  hare  rdferenc^        t0S5. 
to  the  state  of  things  at  the  time  when  it  16  supposed 
to  have  taken  place;    and  as  the  act  of  the  one  is  in-  «." 

ferred  from  the  enjoyment  of  the  other  owner,  it  must  in  B»*d«^« 
reason  be  measured  by  that  enjoyment.  The  consent, 
therefore,  cannot  fairly  be  extended  beyond  the  access  of 
light  and  air  through  the  same  aperture  (or  one  of  the  same 
dimensions,  and  in  the  same  position)  which  existed  at  the 
time  when  such  consent  is  supposed  to  have  been  given. 
It  appears  to  us,  that  convenience  and  justice  both  require 
this  limitation.  If  it  were  once  admitted  that  a  new  win* 
dow,  varying  in  size,  elevation,  or  position,  might  be  sub- 
stituted for  an  old  one,  without  the  consent  of  the  owner  of 
the  adjoining  land,  it  would  be  necessary  to  submit  to 
juries  questions  of  degree  often  of  a  very  uncertain  uattire, 
and  upon  very  unsatisfactory  evidence ;  and  a  party  who  had 
acquiesced  in  the  existence  of  a  window  of  a  given  size, 
elevation,  or  position,  because  it  was  felt  to  be  no  adUoy- 
ance  to  him,  might  be  thereby  concluded  as  to  some  other 
window,  to  which  he  might  have  the  greatest  objection,  and 
to  which  he  would  never  have  assented,  if  it  had  come  in 
question  in  the  first  instance.  Chandlet  v.  Thompnon  {a) 
is  not  at  all  inconaistent  with  this  reasoning.  There  an 
antient  window  had  been  enlarged  in  the  same  place, 
the  original  aperture  remained-^and  the  case  only  decided 
that  that  aperture  remained  privileged,  as  before  the  etilarge* 
ment.  We  do  not  forget  that  the  windows  in  the  present 
case,  whatever  their  privilege  may  be,  are  not  claimed  as 
antient  windows,  or,  in  the  ordinary  way^  from  an  acquies- 
cence of  twenty  years ;  but  this  circumstance  ftimishes  nd 
ground  for  any  distinction  ad  ta  the  point  now  under  con* 
eiderntioB. 

The  inquiry,  thereforey  ««  to  the  first  ground  on  which 
the  plaintiff's  case  is  Seated,  is  limited  to  the  effect  of  the 

(a)    3   Camph.  dd.     And  see      Campb.  322;  Roberts  v.  Macord, 
Banndef^  v.  Ne&ftnaHf  1  Bam.  ft     Mood,  ft  Rob.  iSO. 
Aid.  358;   Martm  V.  CMkp  1 
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1835.  lease  of  1828,  in  considering  which  we  are  not  at  Kberty 
to  attach  «ny  weight  to  the  fact  that  the  conveyance  of 
1616  and  1822  proceeded  from  the  same  grantor.  Now  it 
seems  a  strong  thing  to  contend,  that  a  lease  for  years  of 
some  feet  of  land  on  the  north  side  of  an  existing  dwellings 
house,  for  the  purpose  of  erecting  a  chaise^house  and 
stables,  will,  in  itself,  prevent  the  lessor  from  making  erec* 
tions  on  the  south  side,  by  which  the  eastern  and  western 
windows  may  be  darkened.  Admitting,  as  we  are  disposed 
to  do  to  the  fullest  extent,  the  principle  that  no  man  shall 
be  allowed  to  derogate  from  his  own  grant,  the  only  grant 
here  is  the  lease^  and  it  would  be  extending  the  principle  to 
very  indirect  and  remote  consequences*  to  consider  the  act 
complained  of  as  derogating  from  that  grant. 
Second  point  But  it  is  said,  secondly,  that  the  several  grants  by  Ralph, 
coupled  with  his  acts  and  declarations,  amount  to  a  licence, 
or  to  a  covenant  that  the  light  and  air  should  have  free  access 
to  the  house  through  the  present,  as  well  as  the  former 
windows.  In  considering  these,  it  is  proper  to  go  back  to 
the  commencement ;  but  we  are  not  at  liberty  to  attach 
any  weight  to  the  statement  that  Rolph  desired  to  sell  in 
building  lots,  by  which  it  is  sought  to  give  a  character  to  the 
grant  of  1 8 1 6,  which  on  its  face  it  will  not  bear.  Unless  we 
are  aUowed  to  alter  the  terms  of  the  contract,  by  the  intro- 
duction of  previous  wishes  or  intentions,  we  must  regard  it 
as  a  mere  conveyance  of  arable  land,  and  there  is  no  doubt 
that  at  any  time  previously  to  the  erection  of  the  cottage  l>y 
Snelgrtyoe,  Rolph  was  at  liberty  to  erect  any  buildings  or 
walls  on  the  residue  of  the  field,  which  were  not  prejudi* 
cial  to  the  occupation  of  the  parcel  granted  away  as  arable 
land.  Nor  would  the  erection  of  the  cottage  make 
any  difference  in  his  rights,  because,  as  to  this  cottage, 
Snelgrove  did  not  claim  under  him*  The  land  not  having 
been  granted  for  building  purposes,  the  parties  were,  as  to 
the  cottage,  strangers  to  each  other,  and  no  mere  gcquies^ 
cence  for  a  shorter  period  than  twenty  years  would  have 
precluded  him  from  obstructing  the  windows. 
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It  was  contended,  however,  that  the  grant  of  182£  al-        1835. 
tared  the  position  of  the  parties,  and  con6rmed  the  build-      ^^^'^^^ 
ing  use  which  had  been  previously  made  of  the  land.     By  ,;. 

the  grant  itself  nothing  passed  from  Rolph  but  twelve  feet  Bridges. 
of  land,  although,  in  the  same  deed,  the  cottage  itself,  with 
all  its  existing  lights,  is  conveyed  by  Close,  Subsequently 
to  the  grant,  the  alterations  now  in  question  were  made ; 
and  it  appears,  that  although  Rolph  was  ignorant  of  the 
precise  plan  intended  to  be  adopted,  yet  he  was  often  on 
the  spot  during  the  progress  of  the  work,  and  had  a 
general  knowledge  of  the  nature  of  the  alterations.  He 
appears  to  have  made  no  objection,  but  at  the  same  time 
to  have  specifically  reserved  to  himself,  on  two  occasions, 
the  right  to  build  close  up  to  the  southern  wall. 

Upon  the  evidence  of  these  facts,  the  Court, — which  by 
the  agreement  of  the  parties  is  to  draw  any  conclusion 
which  a  jury  ought  to  have  drawn, — is  desired  to  infer,  that 
the  windows  now  in  existence  were  placed  in  their  present 
position  with  such  an  acquiescence  or  consent  on  the  part 
of  Rolph,  as  warrants  the  presumption  of  whatever  legal 
instruments  may  be  necessary  to  convert  the  plaintiff's 
parcel  into  a  dominant,  the  defendant's  into  a  servient 
tenement,  in  respect  of  these  lights.  Before,  however,  the 
Court  will  feel  warranted  in  making  such  a  presumption, 
it  must  consider  what  right  or  power  Rolph  had  to  prevent 
the  throwing  out  of  these  windows.  The  fullest  knowledge, 
with  entire,  but  mere,  acquiescence,  cannot  bind  a  party  who 
has  no  means  of  resistance.  There  may  appear  to  be  some 
hardship  in  holding,  that  the  owner  of  a  close,  who  has  stood 
by  without  notice  or  remonstrance,  while  bis  neighbour  has 
incurred  great  expense  in  building  upon  his  own  adjoining 
land,  shall  be  at  liberty,  by  subsequent  erections,  to  darken 
the  windows,  and  so  destroy  the  comfort  of  such  buildings. 
Yet  there  can  be  no  doubt  of  his  right  to  do  so  at  any 
time  before  the  expiration  of  twenty  years  from  their  erec- 
tion; and  this  with  good  reason,  for  it  is  far  more  just  and 
convenient  that  the  party  who  seeks  to  add  to  the  eujoy- 

VOL.  V.  P  P 
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18S5.        ment  of  his  own  land  by  any  thing  in  the  uatare  of  an 
S^^^  easement  upon  his  neighbour's  land,  should  first  secure 

9.  the  right  to  it  by  some  unambiguous  and  well  understood 

Bbipqbs*  grant  of  it  from  the  owner  of  that  land,  (who  thereby  knows 
the  nature  and  extent  of  his  grant,  and  has  a  power  to  with- 
hold it,  or  to  grant  it  on  such  terms  as  he  may  think  fit 
to  impose,)  than  that  such  right  should  be  acquired  gra- 
dually, as  it  were,  and  almost  without  the  cognizance  of  the 
grantori  in  so  uncertain  a  manner  as  to  create  infinite  and 
puzzling  questions  of  fact,  to  be  decided,  as  we  daily  see, 
by  litigation.  If  a  party,  who  has  neglected  to  secure  to 
himself  rights  so  important,  by  previous  express  licence 
or  covenant,  relies  for  his  title  to  them  upon  any  thing 
short  of  an  acquiescence  for  twenty  years,  we  think  the  onus 
lies  upon  him  of  producing  such  evidence  as  leads  clearly 
and  conclusively  to  the  inference  of  a  licence  or  a  covenant. 
It  is  difficult,  perhaps  impossible,  to  define  the  necessary 
amount  pf  such  evidence ;  but  we  are  of  opinion  that  the 
amount  in  the  present  case  is  clearly  insufficient. 

This  disposes  of  the  action  as  regards  the  windows. 

With  respect  to  the  injury,  alleged  to  be  occasioned  b; 
the  building  of  the  wall,  to  the  body  of  the  house,  it  is  suffi- 
cient to  say,  that  when  that  part  of  the  house  was  built,  and 
incroached  on  Rolph*s  land,  it  was  stipulated  that  he  should 
be  at  liberty,  at  any  subsequent  time,  to  build  close  up  to 
the  wall  in  question. 

Postea  to  the  defendant 


Rex  v.  The  Justices  of  Cumberland. 

Thejuitioesat  A  Rule  nisi  had  been  obtained  for  a  certiorari  to  remove 

Sctty  sessions  ^j^  order  made  at  a  special  session,  in  Cumberland,  for  the 
ave  no  ongi-  '^  '  ,      ' 

Dal  jurisdic-     allowance  of  the  accounts  of  the  surveyor  of  highways  for 
tioD  to  allow 
the  accoonts  of  waywardens  or  surveyors  of  highways. 

Nor  is  such  want  of  jurisdiction  cured  by  the  acquiescence  of  the  waywardens  tod 
of  the  vestry. 
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the  township  of  Houghian.  The  accounts  were  produced  1885. 
at  a  vestry  meeting  held  in  the  township,  and  some  dispute 
arising  as  to  an  item  of  the  account,  it  was  uaanimously 
resolved,  that  the  surveyor  should  submit  the  accounts  at  cSliraiLn«D. 
once  to  the  justices  at  the  next  special  session.  The  sur- 
veyor, accordingly,  without  first  laying  the  accounts  before 
a  single  magistrate,  submitted  them  to  the  next  special  ses- 
sion, at  which  an  order  was  made  for  their  allowance. 

Sir  F*  Pollock  shewed  cause.  The  justices  at .  special 
sessions  have  an  original  jurisdiction  to  allow  the  accounts 
of  surveyors  of  highways  within  their  division.  Rex  v.  The 
Justices  of  Somersetshire  (a),  which  was  cited  when  this  rule 
was  moved  for,  is  distinguishable.  There  the  .vestry,  by 
a  resolution,  directed  the  surveyor  to  submit  his  accounts  to 
a  particular  magistrate,  to  which  he  assented;  but  instead  of 
doing  so,  he  carried  his  accounts  at  once  before  a  special 
session,  when  they  were  allowed  by  the  justices.  Here,  on 
the  contrary,  the  surveyor  was  directed  by  the  vestry  to  lay 
the  accounts  at  once  before  the  special  session,  and  he 
acts  in  obedience  to  that  direction.  This  objection  to 
the  jurisdiction  of  the  justices,  at  the  special  session, 
should  have  been  taken  when  the  case  was  heard  at 
the  special  session.  It  cannot  now  be  objected,  after  the 
express  assent  which  was  given^  that  the  accounts  were  not 
laid  before  one  justice  previously  to  their  being  brought  to 
the  special  session.  If  the  parties  felt  themselves  aggrieved 
by  what  was  done  at  the  special  session,  they  might  have 
appealed  to  the  quarter  sessions.  [Patteson,  J.  It  has 
been  expressly  held  in  a  case  in  5  Term  Rep.  (&),  that  no 
appeal  lies  from  the  adjudication  of  the  special  sessions  to 
the  Court  of  Quarter  Sessions.  How  can  the  agreement 
give  the  justices  at  the  special  session  jurisdiction  ?]    There 

(a)  6  Bowl.  &  Ryl.  469;  5  of  Yorkshire,  5  T.R.  699,  and  Ru 
Bamw.  &  Cressw.  816.  ▼.  Mitchell,  5  T.  R.  701. 

(ft)  Rex  V.  Justices  of  W,  R, 

PP  2 
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1835.        are  many  instances  in  which  it  has  been  held  that  the  con- 
"^^"^^"^^       sent  of  parties  gets  rid  of  the  provisions  of  an  act  of  parlia- 
^^  ment.    The  agreement  is  in  the  nature  of  an  estoppel  (a). 

The  Justices  of 

Creuwellt  contri,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — The  justices  at  petty  aessions 
have  no  original  jurisdiction ;  and  it  certainly  would  be  a 
very  safe  rule  to  adopt,  that  the  consent  of  parties  cannot 
confer  a  jurisdiction  which  does  not  legally  exist,  and  that 
no  such  estoppel  can  take  place. 

Pattesont,  J.,  WiLLiAMSi  J.,  and  Colbuidgb,  J., 
concurred. 

Rule  absolute. 


(a)  CoDseniQi  toUir  errorein, 
Co.  Litt.  37  u,  126  a,  180  a.  But 
in  the  cases  to  which  this  princi- 
ple appears  to  have  been  applied, 
the  efficacious  consent  was  the 
consent  of  all  parties  whose  inltr' 
etis  were  to  be  bound.  Vide  Battel- 
hal  Cattk  case,  H.  39  E.  S,  fo.  2; 
Doune  v.  Darby,  H.  44  E,  S.  fo. 
6,  pi.  2 ;  Anon.  Dyer,  367  a ;  Bayn* 
hain'$  case,  5  Co.  Rep.  36  b. ;  Dor- 
mer* i  case,  ibid.  40  b;  Fineux  v. 
Hovenden,  Cro.  £1. 66^ ;  Commint 
V.  Matsam,  March,  196,  pi.  241; 


Blake  V.  PagCf  1  Keb.  S6;  TVtr- 
ner  v.  Bumaby,  12  Mod.  564; 
Re.T  V.  CUrk,  ibid.  626;  Vin. 
Abr.y  vol.  v.,  402,  tU.  Consent; 
vol.  xii.  62,  tU,  Evidence  <Xa); 
vol.  xiv.  625,  tit.  Judgment  (Z), 
pl.l;  vol.xxi.  120,  <i/.Trial(SaS); 
ibid.  554,  tU.  View  (C>  pi.  3S,  ia 
marg.  Here,  on  the  contrary,  by 
the  consent  of  the  special  vestry, 
it  was  sought  to  bind  not  the  ves- 
trymen only,  but  every  rate-payer 
in  the  parish.  And  see  Res  v. 
Gvpyer  and  andherf  anU^  iv.  158, 
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1835. 

The  King  v.  The  Inhabitants  of  Mile-End  Old  Town. 

On  appeal,  an  order  for  the  removal  of  Ann  CoUerall  and  xhe  English- 

her  male  bastard  child  from  the  parish  of  St.  Leonard's,  *^™  *?«*  ""- 

emancipated 
Shoreditch,  to  the  hamlet  of  Mile-End  Old  Town,  was  daughter  of 

confirmed,  subject  to  the  following  case :  Iwidir?"*^ 

Ann  CoUerall,  aged  eighteen  years,  who  has  never  done  England,  but 
any  act  to  gain  a  settlement  in  her  own  right,  was  born  in  ^^^^  any  act 
wedlock y  in  Mile-End  Old  Town,  of  Irish  parents,  who  to  gain  a  set- 
have  not  gained   any  settlement  in  England.     On  20th  „ot^  upon  be- 

August,  1834,  she  was  delivered  of  a  male  bastard  child  in  coming  actu- 
f,     T  allychargea- 

St.  Leonard's,  Shoreditch,  in  the  house  of  her  father,  with  ble,  be  re- 

whom  she  continued  to  reside  as  part  of  his  family,  occa*  "j^^  ofVer* 

sionally  going  out  charing;  and  on  21st  August,  1834,  ap-  birth. 

plication  was  made  by  her  mother  to  the  overseers  of  St.  ^^^^  ^1,^  ^^^ 

Leonard's,  Shoreditch,  for  relief  for  Ann  CoUerall  and  her  rents,  together 
1  .,.,,,  ,  .  ,      ,  .  ,1         -        with  all  such 

bastard  child  only;  upon  which,  the  order  appealed  against  of  their  chil- 

was  made.  drenashai;^ 

not  acquired 
The  question  for  the  decision  of  the  Court  is,  whether,  a  settlement 

reference  being  had  to  the  provisions  of  3  fc  4  Will.  4,  iyj^^^^r^b^ 
c.  40,  a.  2,  and  4  &  5  Will.  4,  c.  76,  ss.  66  and  1\,  the  passed  to  Ire- 
pauper  and  her  baetard  child  were  settled  in  Mile-End  &4W/.  4, 

Old  Town.  C.40.       , 

Relief  given 
to  a  child  of 

Prendergast,  in  support  of  the  order  of  sessions.     By  J^ove'^Sx^icen 

sect.  2  of  3  &  4  Will.  4,  c.  40,  two  justices,  upon  the  com-  rears  of  age, 

plaint  of  the  churchwardens  or  overseers  of  any  parish  that  ^^^hl^f^  f^"^ 

any  person  bom  in  Ireland  or  Scotland,  &c.  has  "  become  thcr's  family, 

chargeable  to  such  parish  by  himself  or  herself,  or  his  or  her  father  actually 

chargeable 
Within  the  meaning  of  3  &  4  Will.  4,  c«40,  notwithstanding  sect.  66  of  the  Poor  Law 
Amendment  Act,  4  &  5  WUL  4,  c.  76,  which  was  held  not  to  apply  to  Irish  and 
Scotch  paupers. 

Whether  relief  to  a  child  of  EnglUh  parents,  above  sixteen,  but  residing  with  his 
father,  given  since  the  passing  of  the  Poor  Law  Amendment  Act,  renders  the  father 
chargeable,  qiutre. 

Where  the  daughter  of  an  Irish  pauper  is  removed  with  her  father  to  Ireland^  under 
3  &  4  WUL  4,  c.  40,  her  bastard  child,  born  in  England,  cannot  be  removed  with  hei| 
although  within  the  age  of  nurture. 
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1895.         family/'  may  cause  such  person  to  be  brought  before  them, 
^''^^'**"^        and  examine  him  touching  the  place  of  his  birth  or  of  his 
y^  last  legal  settlement ,  and  if  it  shall  be  found  that  he  was 

Inhabitants  of  ^orn  in  any  of  the  aforesaid  places,  and  has  not  gained  any 
OldTovfm.  settlement  in  England,  and  that  he  has  become  actually 
chargeable  to  the  complaining  parish  **  by  himself  or  her* 
self,  or  his  or  her  family,"  then  such  justices  shall,  by  an 
order  of  removal,  cause  such  poor  person,  his  vvife,  and 
such  of  his  or  her  children  so  chargeable  as  shall  not  have 
gained  a  settlement  in  England,  to  be  removed  to  his  birth- 
place. The  language  of  this  enactment  is  precisely  the 
same  as  that  of  59  Geo.  S,  c.  12,  s.  33,  npon  which  Rex  v. 
Whitehaven  (a)  was  decided.  In  that  case  the  panper,  an 
unmarried  and  unemancipated  daughter  of  Irish  parents, 
being  pregnant,  was  removed  from  Whitehaven,  where  she 
resided  with  her  parents,  to  Workington,  as  the  place  of 
her  birth.  The  pauper's  parents  had  not  gained  any  settle- 
ment in  England.  The  father  had  not  applied  for  any 
relief  for  himself  or  any  of  his  family.  It  was  held,  that 
the  pauper  was  properly  removed  to  Workington,  for  that 
the  chargeability  contemplated  was  the  actually  asking  for 
relief,  and  not  the  mere  constructive  chargeability  by  means 
of  the  pregnancy  of  the  unmarried  daughter.  That  case 
decides  that  the  child  of  Irish  parents,  not  settled  in 
England,  is  legally  settled  in  the  parish  in  which  it  is  born, 
and  upon  becoming  individually  chargeable,  is  removable 
to  such  parish,  although  unemancipated.  Ann  CotieraU 
was  therefore  legally  settled  in  Mile-End  Old  Town. 
This  case  is  much  stronger  than  Rex  v.  Whitehaven,  by 
reason  of  the  changes  introduced  by  the  Poor  Law  Amend- 
ment Act  (6).  Before  that  statute,  relief  to  any  unemanci- 
pated member  of  a  man's  family  was  considered  as  relief 
given  to  the  man  himself.  By  sect.  56  of  4  &  5  WUL  4, 
c.  76,  it  is  enacted, ''  that  all  relief  given  to  or  on  account  of 
the  wife,  or  to  or  on  account  of  any  child  tmder  the  age  of 

(a)   5  Barn.  &  Aid.  730;   1        (6)  4  fie  5  TfiU  4,0.76. 
Dowl.  &  Ryl.  384. 
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sixteen,  not  being  blind,  deaf,  or  dumb,  shall  be  considered 
as  given  to  the  husband  of  such  wife,  or  to  the  father  of 
sach  child*  as  the  case  may  be ;  and  any  relief  given  to  or 
on  account  of  any  child,  tin^^er  the  age  of  nxteen,  of  any  ]S[,^^j,» 
widow,  shall  be  considered  as  given  to  such  widow :  pto-  Olo  Towir. 
vided  always  that  nothing  therein  contained  shall  diicharge 
the  father  and  grandfather,  mother  and  grandmother,  of  any 
poor  child,  from  their  liability  to  relieve  and  maintain  such 
poor  child  in  pursuance  of  the  provisions  of  43  Eliz,  c*2/'— 
t.  e.  from  liability  to  support  a  child  no  longer  a  member 
of  the  family.  The  legislature  clearly  contemplated  that 
thenceforth  relief  given  to  a  child  above  the  age  of  sixteen, 
should  not  be  considered  as  given  to  the  father  or  widowed 
mother  of  such  child.  This  is  shewn  not  only  by  the 
enactment  of  that  section,  but  also  by  the  promo,  which  is 
nugatory,  unless  upon  the  supposition  that  such  was  the 
effect  of  the  enactment  This  construction  of  the  enact- 
ment is  further  confirmed  by  sect.  57,  which  enacts, ''  that 
every  man  who  shall  marry  any  woman  having  children, 
shall  be  liable  to  maintain  such  children  as  a  part  of  his 
family,  and  shall  be  chargeable  with  all  relief  granted  to  or 
on  account  of  such  children,  until  they  shall  have  respec- 
tively attained  the  age  of  sixteen,  or  until  the  death  of  their 
mother."  The  legislature,  by  the  enactment  in  sect,  56, 
intended  to  make  the  attainment  of  the  age  of  sixteen  tan- 
tamount to  emancipation,  for  the  purposes  of  relief  and  of 
liability  of  the  father.  If  this  argument  be  correct,  the 
pauper's  parents  could  not  have  been  passed  to  Ireland ;  and 
unless  her  parents  were  removable,  the  pauper  was  clearly 
not  liable  to  be  passed  to  Ireland.  In  JRex  v.  Benneii  and 
Broughioti{a)  it  was  held,  that  under  59  Geo.  3,  c.  19,  s.  33, 
an  Irish  female  pauper,  having  a  bastard  child  bom  in  a 
parish  in  England,  and  within  the  age  of  nurture,  may,  on 
becoming  chargeable,  be  passed  to  Ireland,  though  the 
child  cannot  be  sent  with  her;  the  act  not  authorizing  the 
removal  of  any  settled  person.    Birth  in  wedlock  confers  a 

(a)  9  Barn.  &  Adol.  719. 
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1835.        settlement  if  there  be  no  settlement  in  the  parents.    In  Rex 

^l^      V.  Great  Clacton  (a)  the  case  was : — An  Irish  man,  and  an 
^110  Kino 

V.  Irish  woman,  his  wife,  not  having  gained  a  settlementi  re- 

^"mil^eSd'''^  sided  in  Great  Clacton,  and  had  a  child  born  there.  They 
Old  Town,  afterwards  removed  to  St.  Margaret's,  Ipswich,  where  the 
husband  died,  and  the  woman  afterwards  married  a  settled  in- 
habitant of  St.  Margaret's.  The  child,  when  eight  years  old, 
became  chargeable,  and  was  removed  to  Great  Clacton  as 
the  place  of  its  birth.  It  was  objected  that  the  child  should 
have  been  passed  to  Ireland,  according  to  59  Geo.  3,  c  12, 
s.  3S.  But  the  Court  held  that  the  statute  applied  only  to 
persons  born  in  Ireland;  that  without  determining  what 
would  have  been  the  case  if  the  mother  bad  been  also 
chargeable,  and  had  not  acquired  a  settlement,  yet  as  she 
could  not  then  be  removed  by  pass  to  Ireland,  he  must  be 
regarded  as  if  he  had  no  parent  alive.;  and  that  if  so,  be 
was  clearly  not  within  the  purview  of  the  statute.  The  act 
of  d  &  4  Will.  4,  c.  40,  is  very  restrictive  upon  the  liberty 
of  Irish  and  Scotch  subjects,  and  should  therefore  be  con- 
strued with  great  strictness. 

Thesiger,  contri^.  I.  What  was  the  law  upon  this  sub- 
ject, before  the  passing  of  4  &  5  Will.  4,  c.76? 

Under  59  Geo.  3,  c.  12,  s.  33,  or  3  &  4  Will  4,  c.  40, 
s.  2,  the  legitimate  child  of  Irish  parents,  bom  in  England, 
is  not  settled  in  the  parish  of  its  birth,  so  as  not  to  be 
liable  to  be  passed  to  Ireland  with  its  parents.  In  Rex  v. 
Leeds{b)  it  was  held,  that  by  59  Geo.  3,  c.  12,  s«  3d,  the  wife 
and  unemancipated  children  of  a  Scotchman,  who  baa  not 
acquired  any  settlement  in  England,  must,  if  chargeable,  be 
sent  by  a  pass  with  the  husband  to  Scotland,  and  cannot  be 
removed  to  the  maiden  settlement  of  the  wife.  One  of  the 
arguments  in  that  case  was,  that  the  children  had  settle- 
ments by  birth  in  England,  and  that  therefore  they,  at  all 
events,  could  not  be  removed  :  and  Holroyd,  J.,  says,  "  It 
seems  to  me  that  it  is  altogether  immaterial,  provided  the 

(a)  3  Barn.  &  Aid.  410.  (6)  4  Bam.  &  Aid.  498. 
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head  of  the  family  be   born   in   Scotland,   whether   the         i835. 

children  be  bom  in  England  or  not.     The  only  exception     J^*^'"^ 
^      .  ,  .,  J  ,       .  .      ,  .  .        Tlie  Kino 

IS  as  to  those  children  who  have  gained  settlements   in  ti. 

England  in  their  own  right"  (a).  In  Rex  v.  Whitehaven  "^""^^l^^^^ 
the  only  point  considered  was,  whether  a  constructive  Old  Town. 
chargeability,  by  reason  of  the  pregnancy  of  the  unmarried 
daughter  of  Irish  parents,  was  such  a  chargeability  as  was 
contemplated  by  the  act ;  and  it  was  held  that  an  actual 
chargeability  was  intended.  Then^  was  there  such  a 
chargeability  in  this  case  as  made  the  pauper's  father  liable 
to  be  passed  to  Ireland  i  The  words  of  the  statute  are, 
''  become  actually  chargeable  by  himself  or  herself,  or  his 
or  her  family.^'  Relief,  therefore,  administered  to  a  subor- 
dinate member  of  the  family,  will  authorize  a  removal  of 
the  whole  family.  Relief  to  a  child,  part  of  the  father's 
family^  of  whatever  age,  is  relief  to  the  father.  In  this 
case  the  pauper  was,  to  all  intents  and  purposes,  a  part 
of  her  father's  family. 

The  Poor  Law  Amendment  Act  does  not  apply  to  this 
case.  There  is  nothing  in  that  act  to  shew  that  it  was 
intended  that  Irish  and  Scotch  poor  should  be  within  the 
purview  and  operation  of  it.  It  is  entitled  '^  An  Act  for  the 
amendment  and  better  administration  of  the  laws  relating 
to  the  Poor  in  England  and  Wales"{b),  and  Irish  and  Scotch 
poor  are  not  mentioned  in  it;  nor  are  the  enactments  in 
general  in  their  nature  applicable  to  the  case  of  Irish  and 
Scotch  poor. 

(a)   In  Rex  v,  Leeds,  the  ape-  ham,  7  Barn.  &  Cressw.  647.   Tbd 

cial   case  did  not  state  that  the  dtctum  of  Holrmfd,  J.,  cited  in  the 

children  wore  bom  in  England,  afgument,  appears  therefore  to  be 

and  did  expressly  state  that  they  extra-jadicial. 

had  not  gained  any  settlement  in  (b)  The  title  is  no  part  of  aii 

their  own  right.     And  ''it  was  act  of  parliament:  Powlter^s  csae; 

only  decided  in  that  case  that  1 1  Co.  Rep.  83  b;  Attomt^'Gen, 

where  the  husband  (who  was  born  v.  Hutchinson,  Hatdr.  384 :  Chance 

in  Scotland)  and  his  wife  were  ▼.  Adams,  1  Lord  Raym.  77,  78 ; 

living  together,  the  wife  must  be  Milts  v.  Wilkins,  6  Mod.  62,    t 

sent  along  with  him  to  Scotland.'^  Salk.  609;  Rex  v.  WUtiams,  i  W. 

Per  BayUy,  3.,  in  Rex  v.  CoHing-  Bla.  96. 
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The  pauper's  bastard  child  is  settled  in  the  parish  of  St 
Leonard's,  Shoreditch,  by  reason  of  its  birth,  and  cannot 
9,  be  passed  to  Ireland  with  the  rest  of  the  family.     Rex  v. 

^mIS^Ekd**^  *^^"  ^'^^  jBrof/gA^on(a). 
Old  Towv.  Cur.  adv*  tmlt. 

On  a  subsequent  day  in  this  term,  the  judgment  of  the 
Court  was  delivered  by  Patteson,  J.  (6),  as  follows : 

The  question  in  this  case  is,  whether  the  removal  of  the 
pauper,  with  her  infant  bastard  child,  to  the  appellant  ham-* 
let,  can  be  sustained ;  and  that  depends  upon  this  further 
(and  principal)  question,  whether  she  ought  not  to  have 
been  removed  with  her  father  to  Ireland,  under  the  pro^ 
visions  of  3  8c  4  Will.  4.  c.  40,  s.  2. 

The  case  states  that  the  pauper  was  bom  in  the  appel- 
lant hamlet,  of  Irish  parents^  who  have  gained  no  settlement 
in  England.  They,  therefore,  are  directly  within  the  section 
of  the  statute  above  referred  to,  if,  at  the  time  of  this  order 
made^  the  father  had  become  chargeable  to  the  parish  of  St. 
Leonard's,  Shoreditch, — provided  the  effect  of  it  has  not 
been  altered  by  the  subsequent  statute  of  4  &  5  WtlL  4, 
c.  76.  And  it  seems  to  us  that  the  pauperis  father  vras  so 
chargeable  at  the  time  in  question.  The  language  of  the 
2d  section  of  the  first-mentioned  act,  with  reference  to  this 
subject  is^ ''  hath  become  chargeable  by  himself  or  herself, 
or  his  or  her  family.''  Now  the  pauper  was,  at  the  time  of 
her  removal,  living  with  her  father  as  a  part  of  bis  family^ 
having  done  no  act,  nor  having  contracted  any  relations, 
inconsistent  with  that  character.  Relief  therefore  to  the 
pauper  under  her  father's  roof,  in  the  manner  stated  io  the 
case,  did  render  the  father  removable  to  Ireland^  and  aa  a 
consequence  the  daughter  also. 

It  is  now  to  be  considered  how  far  the  former  act  is 
affected  by  the  4  &  5  Will.  4,  c.  76*  And  it  is  at  once 
observable  that  the  object  of  the  two  statutes  is  perfectly 

(a)  Suprif  SSS,  been  absent  at  the  time  of  the  ar- 

(6)  Lord  Denmath  C.  J:,  having     g;ament  on  account  of  indispositioii: 
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distinct.    The  former  is  confined  merely  to  making  pro-        18S5. 
visions  for  the  removal  of  certain  persons  born  in  Ireland,     2^^"^^ 
Scotland,  8u:.  who  have  gained  no  settlements  in  this  coun-  9. 

try.  No  question,  aflFecting  the  removal  or  settlement  of  ^"mhI^^o®^ 
persons  born  in  England  is  touched  or  attended  to;  whereas  Old  Town, 
the  objects  and  provisions  of  the  latter  statute  are  purely 
and  exclusively  English.  Various  and  important  alterations 
are  made  in  the  laws  respecting  the  gaining  of  settlements, 
the  duty  of  overseers,  and  the  management  of  the  poor;  all 
of  which  are  of  necessity  applicable  and  confined  to  Eng- 
land. It  is  observable  also,  that  the  title  of  the  act  itself 
purports  to  concern  England  and  Wales,  and  them  only ; 
nor  do  we  perceive  any  regulation  which  has  the  slightest 
relation  to  Ireland,  Scotland,  &c. — the  places  enamerated 
in  the  first-mentioned  statute.  We  think  therefore  that 
the  sound  construction  and  interpretation  of  the  two  sta* 
tutes  is  to  hold  them  to  be  in  effect  and  operation,  as  they 
are  in  object,  wholly  separate  and  distinct.  This  being  so, 
we  are  of  opinion  that  the  provision  in  the  56th  section  of 
4&  5  fVilL  4,  c.  76,  as  to  the  age  up  to  which  the  parent  is 
to  be  deemed  answerable  for  relief  given  to  a  child,  viz. 
sixteen,  (whatever  might  have  been  its  effect  upon  relief 
given  to  a  child  above  that  age,  as  to  the  chargeability  of 
the  parent,  if  the  parties  had  been  English, — on  which  we 
give  no  opinion,)  does  not  apply  to  the  present  case,  de- 
pending, as  it  has  been  already  stated  it  does,  on  the  3  & 
4  Wili.  4,  c.  40,  s.  2. 

We  think  therefore  that  the  character  of  the  daughter^! 
residence  with  the  father,  and  his  liability  to  maintain  her 
and  to  be  considered  chargeable  by  relief  given  to.  her,  are 
to  be  considered  as  they  would  have  been  if  the  latter  act 
had  not  passed. 

It  if  true  that  in  JRex  v.  Whitehaven  (a)  the  sessions  Jiad 
quashed  an  order  of  justices  removing  an  Irish  woman^ 
pregnant,  and  living  with  her  parents  unemancipated,  to 
her  birth  settlement,  upon  the  ground  (as  stated  in  the 

(«)  Awie,582. 


Tbe  Kino 
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1835.        case)  that  she  ought  to  have  been  sent  with  her  parents  by 
a  pass  to  Ireland,  under  thq  59  G^o.3,  c«  12,  (which  has  the 
V.  same  expressions  as  to  the  chargeability  of  the  father  as 

^""ml^/  the  S  &  4  fVill.  4,  c.  40,  viz.  ''  became  chargeable  by  him- 
OldTown.  self  or  his  family:")  ^'nd  this  Court  quashed  the  order  of 
sessions,  upon,  as  it  'seems,  but  little  discussion,  and  with 
not  V^ry  much  consideration.  Upon  that  case  two  things 
are  to  be  observed;  first,  that  the  question  how  far  the 
woman,  circumstanced  as  she  was,  could  gain  a  settlement 
by  birth,  was  not  noticed  at  all ;  whereas,  in  the  case  of 
Rex  V.  Leeds  (a),  that  question  was  considered,  and  it  was 
held,  that  birth  in  such  case  gave  no  settlement, — next, 
that  the  decision  proceeds  expi'essly  upon  the  ground  that 
under  the  59th  Geo.  3,  the  chargeability  contemplated  by 
the  statute  was  the  actual  asking  for  relief,  aud  not  the 
constructive  changeability  (by  pregnancy)  under  tbe  35th 
Geo»  3,  C.101;  upon  which  it  may  be  sufficient  to  observe, 
that  the  defect  upon  Which  th^' Court  held  the  decision  of 
the  sessions  wrong,  does  not  exist  here.  Relief  in  this 
case  was  actually  asked  for  and  given  before  the  order  of 
removal  was  made. 

It  remains  to  be  added,  that  according  to  the  authority 
of  Rex  v.  Bennett  and  JBroughton  (6),  the  bastard  in  this 
case  cannot  be  removed  with  the  mother  to  Ireland.  This, 
however,  is  a  circumstance  not  necessary  for  our  decision, 
which  is,  that  the  removal  of  the  pauper,  which  should 
have  been  to  Ireland,  hainng  been  made  to  the  appellant 
hamlet,  is  wrong;  aad  that  therefore  the  order  of  removal, 
and  the  order  of  sessions 'Confirming  the  same,  must  be 
quashed«  •   ' «       ^ 

Order* of  Sessions  quashed  (c). 

(d)  Ante,  585»  (c)  Vide  obsenrationi  upon  thif 

(6)  2  Barn.  &  Adol.  719;  dniif  dMsidii  and  as  to  its  probable 

583.    And  see  Rat  t;  St,  Mtay,  cdifSequences,  in  Leigh's  Practical 

Leketterj  mte^  915.                 "'  TrelKise  on  tbe  Poor  La^TS,  679,  n. 
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The  King  v.  The  Ldiii)s  Commissioners  of  His 
Majesty'^  Tr^asurt. 

A  Rule  had  been  obtained  on  behalf  of  Willift^m  Henry  Held,  that 
Carmichael  Smyth,  calling  upon  the  Lords  Commissioners  f;^  to  th?" 

of  the  Treasury  to  shew  cause  why  a  mandamus  should  not  ^rd»  Com- 
,.         ,  .  ,    .  m  mi§§ionersof 

issue,  commandmg  them  to  make  and  issue  a  Treasury  theTreasarr 

minute  or  authority  for  the  payment  to  Mr.  Smyth  of  the  ^^^^^ 
arrears  (a)  of  a  certain  retired  allowance  granted  to  him  minute  or  aa* 
upon  his  removal  from  the  office  of  Paymaster  of  Exche-  JJiyroeni^to^X 
quer  Bills.  of  the  arrears 

This  rule  was  obtained  upon  the  affidavit  of  Mr.  Smyth,  admitted  to  be 

which  stated  the  following  facts :—  ^^i^^yj^ 

_,  T  .       ,  ,  ,  for  his  benefit. 

That  on  ^Ist  June;,  1811,  the  deponent  was  duly  ap-      Whether 

pointed  one  of  the  Paymasters  of  Exchequer  Bills,  and  ^^^rds 

discharged   the  ^u^i^s  of  such  office  with  diligence  and  era  miaht  re» 

fidelity  during  a  period  of  fiearly  thirteen  jrears.  |^™  of*pubUo 

That,  in  1826,  the  deponent  transmitted  to  the  then  aflaira  render* 

Lords  Commissioners  of  the  Treasury,  a  certificate  from  to  withhold 

four  eminent  physicians,  certifying  that  he  was  incapable,  *"^^  payment, 

froiii  infirmity  of  body,  to  discharge  the  duties  of  his  said      Wbeie,  qq« 

office,  and  solicited  a  retired  allowance.  ^*'  *  parha- 

'       ,  ^  meotaryvote, 

That,  in  October,  W^,  he  received  a  letter  from  the  mooeywas 
then  Assistant  Secretary  to  His  Majesty's  Treasury,  of  which  {beoontroUf 

the  following  is  a  copy: —  the  lords  of 

the  Treasury, 

•'  Treasury  Chambers,  Oct.  1 1  th,  18S6.  ^^J^^^^^ 
''  Sir, — I  have  it  in  command  from  the  Lords  Commis-  not  authorized 
sioners  of  His  Majesty's  Treasury  to  acquaint  you,  that  ^  impo««  ©^ 
upon  a  review  of  all  the  circumstances  which  led  to  your  condition  of 
removal  from  the  situation  of  Paymaster  of  Exchequer  P^y"^"^^* 
Bills,  and  the  continued  distressing  state  of  your  health,  my 

(a)  This  motion  being  foundfd  .mited  to  lo  much  of  the  arrears 

on  the   circumstance  o(  moBQj  as  mas  shewn  by  the  affidavits  to 

being  actually  in  the  hands  of  tke  have  been    actnally  voted, — the 

Lords  Commissioners  of  the  Trea-  vote  of  credit  not  being  prospec- 

sury,  the  application  would  be  li-  Jive.     Vide  pott,  596. 
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Lords  will  submit  a  vote  to  parliament  for  grantbg  to  jou 
a  retired  allowance,  at  the  rate  of  l66/.  per  anpum^  to  com- 
mence from  the  5th  of  April,  1826.  I  am,  &c. 
•'  To  W.  a  Smyth,  Esq."  «  IV.  HU{r 

That,  on  25th  November,  1829,  the  deponent  received  a 
letter  from  G.  R.  Dawson,  Esq.  one  of  the  then  joint 
Secretaries  to  the  Treasury,  from  which  the  following  is  an 
extract; — 

**  I  am  further  to  acquaint  you,  that  three  years  have 
elapsed  since  my  Lords  communicated  to  you  their  inten- 
tion, in  consequence  of  the  distressing  state  of  your  health, 
as  described  in  a  medical  certi6cate  annexed  to  your  appli- 
cation to  this  Board,  to  grant  to  you  a  retired  allowance  of 
166/,  per  annum,  to  commence  from  the  5tb  of  April, 
1826,  And  I  am  to  inform  you,  that  that  allowance,  with 
any  arrears  which  may  be  due  upon  it,  will,  like  any  other 
retired  allowance,  be  paid  to  you  on  application  to  the 
Paymasters  of  Exchequer  Bills." 

That,  on  28th  May  last,  the  deponent  applied  personally 
to  Et  H,  Nevinsofi,  one  of  the  Paymasters  of  Exchequer 
Bills,  for  payment  of  bis  said  retired  allowance,  but  was 
informed  by  him,  that  they,  the  Paymasters,  had  no  fund 
from  which  to  pay  the  said  retired  allowance  to  him. 

That  in  consequence  of  such  information  the  deponent, 
on  the  same  day,  wrote  and  transmitted  to  Lord  Viscount 
Melbourne,  then  and  now  First  Lord  of  the  Treasury,  a 
letter,  of  which  the  following  is  a  copy : — 

''  My  Lord, — In  1827  I  received  a  written  communica- 
tion (a)  from  the  then  Secretary  to  the  Treasury,  informing 
me,  that  a  pension  of  166/.  a  year  had  been  voted  to  me,  by 
parliament,  from  the  5th  of  April  preceding;  and  that  the 
same  would  be  paid  to  me  upon  application  to  the  Pay- 
masters of  Exchequer  Bills. 

^'  Circumstances,  unnecessary  here  to  explain,  induced 

(a)  The  written  communication  here  alluded  to  ii  not  set  out  in  the 
affidavit. 
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me  to  refrain  from  making  that  application,  until  this  day, 
when  I  applied  in  person  to  Mr.  Nevinson,  (the  Paymaster 
in  attendance,)  but  was  informed. by  him,  that  they  (the 
Paymasters)  had  no  funds;  I  therefore  have  to  request  the 
favour  of  your  Lordship  to  inform  me,  at  what  oflSce  or 
place  I  am  to  apply  for  the  payment  of  that  pension. 

"  I  am,  &c.  W.  C.  Smyth:' 

That,  on  5th  June  last,  the  deponent  received  a  letter 
from  George  E.  Anson^  Esq.  then  and  now  Private  Secre- 
tary to  the  aaid  Lord  Viscount  Melbourne^  of  which  the 
following  is  a  copy: — 

"  Downing  Street,  5th  June,  1835. 

*'  Sir, — I  am  directed  by  Viscount  Melbourne  to  acknow- 
ledge the  receipt  of  your  letter  of  the  28th  instant,  and  in 
reply  to  acquaint  you  that  you  may  receive  your  pension,  on 
application  to  the  Paymaster  of  Civil  Services  at  the 
Treasury.  **  I  remain,  &c. 

«  W.  a  Smyth,  Esq."  '*  G.  JB.  Jmon,  Priv,  Sec." 

That,  m  consequence  of  the  receipt  of  this  letter,  he,  on 
8th  June  last,  wrote  and  transmitted  to  William  Sargent, 
Esq.  Paymaster  of  Civil  Services,  a  letter,  requesting  him 
to  appoint  an  early  day  when  he  might  wait  upon  him,  to 
receive  the  arrears  of  his  retired  allowance;  but  that,  on  the 
day  following,  he  received  a  letter  from  the  said  W.  Sar'^ 
gent,  informing  him  that  he  (TT.  Sargent)  had  not  received 
any  authority  from  the  Lords  of  the  Treasury  for  the  issue 
of  the  aaid  retired  allowance:  That  in  consequence  of  such 
information,  he  called  upon  and  had  an  interview  with  the 
said  G,  E.  Anson,  to  whom  he  communicated  the  purport 
of  the  answer  which  he  had  received  from  the  Paymaster  of 
Civil  Services :  That  the  said  G.  E.  Anson  appeared  much 
astonished  thereat,  but  promised  him  that  he  would  speak 
again  to  Lord  Melbourne  on  the  subject,  and  request  his 
lordship  to  direct  the  necessary  authority  for  the  payment 
of  the  aaid  retired  allowance  to  be  iasued  forthwith. 
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That,  ou  19th  June,  the  deponent  received  a  letter  from 
said  G.  £.  ilnscm,  of  which  the  following  is  a  copy: — 

''  Downing  Street,  19th  June,  1835. 
''  Sir, — On  inquiry,  I  find  it  will  be  necessary  for  you  to 
obtain  authority  for  receiving  your  pension  from  the  Com- 
missioners of  the  Treasury. 

''  And  I  have  the  honour  to  be,  &c. 
'*  W.  C.  Smyth,  Esq."  '       ''  G.  E.  Anson,  Priv.  Sec." 

That,  on  the  212d  June,  the  deponent  wrote  and  trans- 
mitted the  following  letter  to  U.  L  Stanley,  Esq.  then  and 
now  one  of  the  joint  Secretaries  to  the  Treasury: — 

'^  Sir, — On  the  5th  instant  I  received  a  letter  from  Mr. 
Anson,  Private  Secretary  to  Viscount  Melbourne,  acquaint- 
ing me,  by  direction  of  his  Lordship,  that  I  might  receive 
my  pension,  on  application  to  the  Paymaster  of  Civil  Ser- 
vices at  the  Treasury. 

''  I  am  however  informed  by  that  officer,  that  he  has  not 
yet  received  any  authority  from  the  Lords  of  the  Treasury, 
for  the  issue  of  my  pension;  I  have,  therefore,  to  request 
the  favour  of  you  to  forward  the  requisite  instructions  for 
that  purpose. 

"  I  have  the  honour  to  be,  &c.         W.  C.  Smyth." 
''To  E.  I.  Stanley,  Esq.  M.P.  Sec.  to  the  Treasury/' 

That  the  deponent  never  received  any  reply  to  the  last- 
mentioned  letter,  but  that  on  15th  August  last  he  received 
a  letter  from  a  gentleman,  (whom  the  deponent  had  re- 
quested to  ascertain  from  the  authorities  at  the  Treasury 
the  cause  of  the  delay  in  the  payment  of  the  said  retired  al- 
lowance,) from  which  the  following  is  an  extract; 

''  The  answer  which  I  have  received  from  Mr.  Stewart  is 
in  these  words, — ^'If  Mr.  Smyth  will  call  on  the  Solicitor  to 
the  Treasury,  he  will  know  on  what  conditions  his  allowance 
will  be  paid.'" 

That,  on  17th  August,  he  received  the  following  letter 
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from  Charles  Bourchier,  Esq.  one  of  the  joint  Solicitors  to 
the  Treasury  :  — 

''Treasury,  17th  August,  1835. 

"  Sir, — I  beg  leave  to  inform  you,  that  I  have  been 
directed  by  the  Lords  of  the  Treasury  to  prepare  an  instru- 
ment to  be  signed  by  you,  previously  to  your  receiving  the 
arrears  of  your  retired  allowance,  to  secure  your  instituting 
no  further  legal  proceedings  in  respect  of  your  late  oflSce, 
or  your  late  colleagues  in  that  office. 

"  It  appears  to  me  that  a  bond  is  the  most  proper  instru- 
ment for  this  purpose;  and  I  beg  the  favour  of  your  inform- 
ing me  whether  you  are  willing  to  enter  into  such  a  bond, 
with  one  sufficient  and  responsible  surety,  in  such  penalty 
as  their  Lordships  may  direct.  I  am,  &c. 

"  W.  Carmichael  Smyth,  Esq."  "  Charles  Bourchier.'' 

That,  on  the  day  following,  the  deponent  wrote  and  trans- 
mitted the  following  answer  to  the  letter  of  the  said  Cliarles 
Bourchier: — 

''Sir, — In  reply  to  your  letter  of  yesterday's  date,  I  beg 
to  be  informed,  whether  the  bond  which  it  is  proposed  I 
should  enter  into,  is  to  prevent  my  instituting  criminal  as 
well  as  civil  proceedings,  against  my  late  colleagues,  in  my 
late  office  of  Paymaster  of  Exchequer  Bills;  and  further  I 
request  to  know  the  amount  of  the  penalty  I  and  my  surety 
will  incur,  by  an  infringement  of  the  terms  of  the  proposed 
bond.  *^  I  am,  &c. 

" To  Charles  Bourchier,  Esq."  *'W.C.  Smyth." 

That,  on  24th  August,  the  deponent  received  from  said 
Charles  Bourchier  the  following  letter: — 

"Treasury,  24th  August,  1835. 
"  Sir, — I  have  to  acknowledge  the  receipt  of  your  letter 
of  the  18th  instant,  and  in  answer  thereto  beg  to  acquaint 
you,  that  it  is  intended  that  the  security  to  be  given  by  you 
should  extend  to  all  proceedings  whatsoever,  so  as  to  afford 
the  gentlemen  for  whose  quiet  it  is  required,  complete  se« 

VOL.  V.  Q  Q 


593 


1835. 


The  KiKG 

I*. 
Lords  Com- 
MISSION  Ens 

of  the 
Treasury. 


504 


1835. 


The  Kma 

V. 

Lords  Com- 
missioners 

of  the 
Treasury. 


CAS£S  IK  THE  KINGS  BEKCH, 
curity  in  reBpect  of  all  supposed  causes  of  complaint,  arising 
out  of  past  transactions. 

''  The  obligation  will  be  in  the  penalty  of  1000/.  from 
yourself,  and  one  responsible  surety  in  500/.  If  you  will 
favour  me  with  the  name  and  description  of  the  gentleman 
who  will  become  the  surety,  and  a  reference  to  some  one 
acquainted  with  his  affairs,  from  whom  I  may  satisfy  myself 
as  to  his  sufficiency,  the  bond  shall  be  prepared. 

*'  I  am,  &c.  Charles  Bourchier:* 

"  W.  Carmichael  Smyth,  Esq." 

That,  on  26th  August;  the  deponent  wrote  and  trans- 
mitted to  the  said  Charles  Bourchier  the  following  letter:— 

"  Sir, — In  reply  to  your  letter  of  the  94th  instant,  I  have 
to  request  that  you  will  inform  me  whether,  upon  mt  and 
my  surety  executing  the  bond  therein  mentioned,  it  is  the 
intention  of  the  Lords  of  the  Treasury  to  pay  me  the 
arrears  of  my  pension  of  l66/.  per  annum,  from  the  6th  day 
of  April,  1826,  only,  or  whether  their  lordships  will  be 
pleased  also  to  make  or  cause  to  be  made  to  me  any  and 
what  pecuniary  recompense  for  the  loss  of  fortune,  of  health, 
and  of  character,  which  I  have  been  subjected  to  during  th^ 
last  twelve  years,  through  the  machinations  of  my  late  col- 
leagues in  the  office  of  Paymaster  of  Exchequer  Bills. 

*'  I  am,  &c.  W.  C.  Smyih:' 

'<  To  Charles  Bourchier,  Esq." 

That,  on  8th  September  last,  the  deponent  received  tlie 
following  answer  to  the  last-mentioned  letter: — 

"  Treasury,  8th  Sept,  1836. 
Sir, — I  beg  leave  to  acquaint  you,  that  your  letter  of  the 
26th  ult.  addressed  to  my  colleague,  Mr.  Bourchier,  has 
been  submitted  to  the  Lords  of  His  Majesty's  Treasury, 
and  that  I  am  informed  by  my  Lords  that  they  have  no  in- 
tention of  making  any  payment  to  you  in  addition  to  youi 
pension.  "  I  am,  &c. 

'\fV.  C.  Smyth,  Esq.*'  «  George  Mauk." 
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That,  on  11th  September,  the  deponent  wrote  to  the 
said  George  Maule,  as  follows:— 

"  Sir, — With  reference  to  the  several  letters  of  your  col- 
league, Mr.  Bourchier,  bearing  date  respectively  the  I7th 
and  24th  August  last,  and  to  that  of  yourself,  bearing  date 
the  8th  instant,  I  beg  leave  to  acquaint  you.  for  the  infor- 
mation of  the  Lords  of  his  Majesty's  Treasury^  that  I  have 
no  intention  of  executing  any  instrument  or  bond  of  the 
nature  or  to  the  effect  therein  described;  and  further,  that 
unless  the  whole  of  the  arrears  of  my  pension  be  paid  to 
me  on  or  before  Saturday  the  igth  current,  I  shall  forth* 
with  institute  legal  proceedings  for  the  recovery  thereof, 

«  I  am,  &c,  W.  C.  Smyth:' 

''To  Geo.  Maule^lEAqr 

That,  on  the  same  day,  the  deponent  wrote  and  trans- 
mitted to  Lord  Melbourne  a  letter^  as  follows:— 

"  My  Lord, — I  have  the  honour  herewith  to  transmit  to 
your  lordship  a  copy  of  a  letter  I  have  received  from  Mr. 
Maule,  together  with  a  copy  of  my  reply  thereto. 

''  I  humbly,  but  confidently,  hope  that  your  lordship  will 
not  suffer  me  to  be  subjected  to  further  delay  and  vexation, 
or  put  to  additional  expense  in  obtaining  my  just  and  legal 
rights;  but  that,  in  conformity  with  the  spirit  and  with  the 
letter  of  the  communication  made  to  me  so  far  back  as  the 
fifth  of  last  June,  (by  your  lordship's  own  directions,)  you 
will  be  pleased  to  order  that  the  arrears  of  my  pension  be 
paid  to  me  forthwith. 

*'  I  have  the  honour  to  be,  &c.        W.  C.  Smyth.** 
"  To  the  Right  Hon,  Lord  Viscount  Melbourne.** 

That,  on  ISth  September,  the  deponent  received  a  letter 

from  the  said  G.  E.  Anson,  of  which  the  following  b  a 

copy: — 

"  Downing  Street,  Sept.  17,  1835. 

'*  Sir, — I  am  d.irected  by  Viscount  Melbourne,  to  ac- 
knowledge the  receipt  of  your  letter  of  the  1  ]  th  instant,  and 
to  acquaint  you  that  his  Lordship  has  instituted  inquiries 
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at  the  Treasury,  from  which  it  appears  that  your  letter  of 
the  11th  instanti  addressed  to  the  Solicitor  of  the  Treasury, 
is  considered  as  having  terminated  the  present  communica- 
tion with  you  on  the  subject  of  the  retired  allowaace 
alluded  to  in  your  note. 

**  I  have  the  honour  to  be,  &c. 
''Mr.  W.  a  Smyth."  ''  G.  E.  Amon:' 

That  the  deponent  never  has  received  the  said  pension  or 
retired  allowance,  or  any  portion  thereof.  And  that  he  has 
been  informed  and  believes  that  the  whole  amount  of  his 
said  pension  or  retired  allowance  has  been  regularly  voted 
to  him  by  parliament,  from  the  5th  of  April,  1826,  up  to 
the  present  period,  and  that  the  same  is  now  in  the  posses- 
sion, custody,  or  control  of  the  present  Conmiissioners  of 
the  Treasury. 

No  aflSdavit  was  sworn  on  behalf  of  the  Lords  of  the 
Treasury. 


First  point: 
No  vested 

right. 


Campbell,  A.  G.  and  Wightman  now  shewed  cause. 

I.  Mr.  Smyth  has  not  acquired  such  a  vested  right  to 
this  pension  as  is  inconsistent  with  a  discretionary  power 
in  the  Lords  of  the  Treasury  to  withhold  the  payment  of 
it.  Let  it  be  assumed,  although  the  fact  is  not  strictly 
stated  in  the  affidavit,  that  a  pension  of  166/.  to  Mr.  Smyth 
has  formed  an  item  in  the  estimates  submitted  to  the  House 
of  Commons,  and  that  the  amount  of  the  estimates  has  been 
regularly  voted  by  that  House,  still  no  legal  vested  right  to  the 
pension  is  conferred.  Reliance  will  be  placed,  in  support  of 
this  rule,  on  sections  3  and  4  of  3  Ceo.  4,  c.  1 13,  which  au- 
thorize the  Commissioners  of  the  Treasury  to  grant  super- 
annuation allowances  to  certain  public  officers  under  the 
age  of  sixty-five,  who  are  incapacitated  from  infirmity  of 
mind  or  body  to  discharge  the  duties  of  their  situations,  and 
who  shall  have  discharged  their  duties  with  diligence  and 
fidelity,  to  the  satisfaction  of  the  Commissioners.  But  any 
grant  made  by  the  Commissioners  under  this  act  docs  not 
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give  a  legal  right  to  the  pension  granted.     They  arc  not 
able  to  pay  the  pension  unless  a  fund  be  created  by  a  vote 
of  the  House  of  Commons.    It  is  the  Appropriation  Act  {a) 
which  authorizes  them  to  pay  it ;  and  perhaps  if  in  that  act 
the  pension  granted  to  Mr.  Smyth  was  specifically  men- 
tiouedy  he  might  have  a  legal  right  to  demand  it.     But  by 
the  Appropriation  Act  one  whole  sum  is  appropriated  for 
the  payment  of  all  the  pensions  mentioned  in  the  estimates 
and  voted  by  the  House;  and  there  is  nothing  in  the  act  to 
shew  that  the  crown  is  not  to  have  any  discretion  as  to  the 
payment  of  any  of  the  pensions  voted.     Rex  v.  Hornby,  or 
The  Bankers*  cvLBe(jb),  is  the  only  decided  case  at  all  bearing 
upon  this  question  (c).     That   was  a    petition  (<2)  to   the 
Treasurer  and  Barons  of  the  Exchequer  exhibited  by  Joseph 
Hornby  t  for  the  allowance  of  letters-patent  granted  by  King 
Charles  2,  for  payment  of  an  annuity  out  of  the  excise,  See: 
I'he  Attorney  General  demurred  generally :  The  Court  gave 
judgment  for  Hornby,  but  the  judgment  was  reversed  in  the 
Exchequer  Chamber,  upon  error  brought.     It  was  admitted 
that  the  annuity  was  properly  granted,  but  it  was  held  that 
the  Lord  High  Treasurer  had  a  discretion(e)  as  to  paying 
money,  and  that  the  barons  had  no  control  over  him  in  that 
respect.    Treby,  C.  J.  says,  ''The  case, in  short,  is  no  more 
than  this;  suppose  the  king  be  indebted  to  the  petitioners 
and  also  to  the  army,  the  fleets^  &c. : — Who  shall  direct  the 
payment  of  these  debts, — the  barons  or  the  treasurer  ?  who 
is  the  best  judge  of  the  state  of  the  kingdom  and  its  neces- 
sities? So  that  suppose  there  was  only  four  thousand  pounds 
in  the  Exchequer^  and  we  were  threatened  with  a  foreign 
invasion,  how  shall   this   money  be  disposed?      Says  the 
Treasurer, — to  raise  men,  to  pay  the  army  and  our  fleets. 
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3  &  4  IT.  4,  c  96,  sect.  Sk6. 
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(c)  Fide  tatnen  pott,  605. 
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of  right,  vide  Rex  v.  Hombj/f  ubi 
tupritf  reported  also  in  11  Ilargr.  St. 
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As  to  the  proceeding  by  Petition 
of  Right,  see  Mann.  Exch.  Pract« 
2d  edit.  84. 
(f)  Post,  605. 
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that  by  their  assistance  we  may  prevent  the  enemy  from 

coming  amongst  us :  No,  say  the  Barons,  we  must  pay  the 

^^ '         bankers  with  this  money,  though  at  the  same  time  we  open 

Lords  Com-    the  gates  and  let  in  Hannibal,  to  our  utter  rain  and  de- 

of  the        struction;    and  then  he  proceeds  further  to  argue  that  the 

Trbasvet.    treasurer  alone  had  the  power  to  order  the  payment  of  the 

money. 

Second  poini:       U.  A  mandamus  does  not  lie  to  the  Commissioners  of 

mandamus  lies  ^^^  Treasury.     The  mandamus  prayed  for  would  be  in 

to  the  Lords    effect  a    command   from   the   kins  in   one  character,  to 

Commission-      ....  ,  n^        ' 

ers  of  the        the  kmg  m  another  character.    There  is  no  precedent  for 

Treasury.  ^^  issuing  of  such  a  mandamus,  notwithstanding  the  fre- 
quent controversies  which  have  arisen  between  claimants 
and  the  lords  of  the  treasury  {a). 

Third  point:         iH*  And  supposing  that  in  strictness  the  mandamus  lies. 

Whether  pro-   ji  jg  submitted  that  the  Court  ought,  in  its  discretion,  to 

per  case  for  a  ...  .  , 

mandamus.      refuse  to  issue  it  m  such  a  case  as  this.     The  argument  of 

Treby,  C.  J.,  in  the  Banters'  case,  is  applicable  to  this  point. 

Insurmountable  difficulties  might  arise  from  pursuing  the 

course  which  the  Court  are  called  upon  to  adopt.  Although 

no  difficulty  might  be  created  in  this  particular  instance^ 

yet  the  precedent  might  form  the  foundation  of  a  dangerous 

practice. 

J.  Jervis  and  fVekby,  contrd.  The  Lords  of  the  Trea« 
sury  have  not,  it  is  submitted,  any  discretionary  power  of 
withholding  the  payment  of  this  pension.  The  pension  ap- 
pears to  have  been  granted  by  the  Lords  Commissioners 
under  3  Geo.  4,  c.  113.  The  amount  of  the  pension 
appears  to  have  been  voted  by  parliament,  and,  of  course, 
received  into  the  Treasury.  The  vote  was  specifically  for 
Mr.  Smyth,  according  to  the  estimates  laid  before  parlia- 
ment; and  there  appears  to  be  no  reason  for  contending^ 
that  because  by  the  Appropriation  Acts  one  entire  som  is 
appropriated  to  all  the  superannuation  allowances  to  officers 
in  public  departments,  therefore  Mr«  Smyth  cannot  claim  a 

(a)  Vide  note  at  end  of  this  case. 
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legal  right  to  the  specific  portion  inteaded  for  him.  In  the 
letters  set  out  in  the  affidavits  in  this  case,  there  is  a  clear 
acknowledgment  that  the  Commissioners  had  received  the 
amount  of  a  pension  which  had  been  granted  and  voted  to 
Mr.  Smyth.  The  Commissioners  have  no  power,  after  a 
pension  has  been  voted  bj  parliament,  to  revoke  their  grant 
of  lU  In  the  case  of  a  grant  of  a  retiring  allowance^  under 
special  circumstances,  the  Commissioners  are  directed  (by 
sect.  6,)  to  lay  the  special  circumstances  before  parliament* 
In  such  a  case  as  ihaiy  could  the  Commissioners,  after  the 
House  of  Commons  had,  upon  a  consideration  of  the  spe- 
cial circumstances,  voted  the  allowance,  revoke  their  grant 
or  refuse  to  pay  the  money  voted  i  Surely  not  This  is 
not  one  of  those  cases ;  but  it  appears  not  to  be  essentially 
different  as  regards  the  present  question.  The  Commis- 
sioners have  no  rights  after  receiving  the  money  for  a  spe- 
cific purpose,  to  refuse  to  apply  it  to  that  purpose.  It  is 
somewhat  surprising,  that  the  Bankers'  case  should  have 
been  quoted,  as  shewing  that  the  party  has  no  legal  right. 
That  case  was  decided  by  lord  keeper  Somers,  (there  being 
al  the  time  no  lord  treasurer,)  who  admitted  a  legal  right  to 
the  annuity,  but  held  that  there  was  no  legal  remedy. 
Here,  there  is  a  legal  right,  but  no  specific  remedy ;  and 
therefore  the  Court  are  asked  to  enforce  that  right  by  man^^ 
damustf 

Then  it  is  said,  that  there  has  been  no  precedent  for  issuing 
si  mandamus  as  prayed,  and  that  the  mandamus  would  be 
a  command  from  the  king  to  the  king.  That  there  has 
been  no  precedent  is  admitted ;  and  it  is  to  be  hoped  that 
no  case  of  the  sort  will  ever  occur  in  future.  The  Court  has 
jurisdiction  to  issue  this  mandamus  to  compel  a  public 
board,  not  to  command  the  king,  to  pay  over  money  which 
it  has  received  for  the  benefit  of  a  subject,  and  to  which 
that  subject  is  legally  entitled. 


599 


1835. 


TbeKiSG 

V. 

Lords  Coh- 

lilSSfONBtS 

of  the 

TaBAIUET. 


Lord  Denman,  C.  J.-^The  affidavit  on  which  this  appli- 
cation is  founded,  states,  that  Mr.  Smyth  was,  in  1826,  in 
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1835.        that  situation  in  which  the  Lords  of  the  Treasury  had  autho- 
rity, under  S'  Geo.  4,  c.  i  ld>  to  grant  him  a  superannuatioD 
allowance^  and  by  the  letters  set  out  it  would  appear,  that 
Lords  Com-    jh^y  jf^  g,^t  him  a  retiring  pension  of  166/.     Mr.  HUl, 

1II88IONBA8  ■'  ®  **    "^ 

of  the  the  Secretary  of  the  Treasury,  in  his  letter  of  October,  1820, 
Trsasuay.  informed  Mr.  Smyih  that  the  Lords  Commissioners  would 
submit  a  vote  to  parliament  for  granting  him  a  retired 
allowance  of  that  amount.  It  appears  further,  that  parlia- 
ment did  grant  the  pension ;  and  Mr.  Smyth  is  directed,  by 
the  letter  of  Mr.  Dawson,  to  which  officer  to  apply  for  the 
pension  and  all  arrears,  and  informed  that  the  officer 
would  pay  it  upon  his  application.  I  do  not  look  at  the 
vote  of  the  House  of  Commons,  but  to  the  letters  of  Mr. 
Hill  and  Mr.Dawson.  It  seems  to  me  that  the  statement  in 
the  letter  of  Mr.  Dawson  makes  the  Losds  Commissioners 
the  depositories  of  Mr.  Smyth*8  money.  >  It  appears  further, 
that  Mr.  Smyth  applied  to  Mr.  Nevinson,  who  was  the 
officer  pointed  out  by  the  letter  of  Mr.  Dawson,  and  he 
informed  Mr,  Smjfth  that  he  had  no  funds.  Then  Mr.  Smyth 
is  referred,  by  a  letter  of  the  Private  Secretary  of  the  First 
Lord  of  the  Treasury,  to  the  Paymaster  of  Civil  Services. 
That  which  passed  between  the  Lords  of  the  Treasury  and 
Mr.  Smyth,  was  a  clear  recognition  of  bis  title  to  the  pen- 
sion, and  an  admission  that  they  had  his  money.  Never- 
theless, they  now  refuse  to  pay  it,  except  upon  a  condition, 
which,  in  point  of  law,  they  had  no  right  to  annex. 

I  see  nothing  to  prevent  our  issuing  this  mandamus.  I 
cannot  assent  to  the  argument  that  the  Court  cannot  issue 
a  mandamus  to  the  Lords  of  the  Treasury,  because  they  are 
officers  of  the  Crown.  The  crown  has  nothing  more  to  do 
with  these  than  with  any  other  public  officers.  They  have 
received  money  as  trustees  for  an  individual,  and  tlien  avoid 
paying  it  by  annexing  an  illegal  condition  to  the  receipt 
of  the  money  by  that  individual.  I  think  that  we  may  issue 
a  mandamus  to  the  Lords  Commissioners  of  the  Treasury  as 
well  as  to  any  other  public  officers.  Rex  v.  Hornby  (a)  is 
(a)  AnU,  597. 
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very  distiDgiiishable.     That  was  not  an  application  for  a         1^^- 
mandamus,  and  the  circumstances  were  peculiar.  jhe  King 

There  may  possibly  be  a  return  made  by  the  Commission-  ^* 

ers,  shewing  that  by  reason  of  public  necessities  they  can-     missioners 
not  apply  any.  portion  of  the  money  in  their  hands  to  the     T^g^guBY 
satisfaction  of  the  claims  of  Mr.  Smyth ;  but  as  the  matter 
stands  now,  I  think  that  this  mandamus  ought  to  issue. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  The 
application  is  resisted  on  two  grounds;  first,  that  there  is 
no  legal  right ;  and  secondly,  that  a  mandamus  cannot  issue 
to  the  Commissioners  of  the  Treasury. 

On  the  first  point,  the  argument  was,  that  the  Appro-  First  point. 
priation  Act  did  not  vest  in  individuals  the  right  to  the 
pension  voted  to  them :  but  it  appears  that  the  Lords  of 
the  Treasury  had  power  to  grant,  and  by  the  first  letter  of 
their  agent,  it  appears  that  they  had  agreed  to  submit  a  vote 
to  parliament  for  the  granting  Mr.  Smyth  a  certain  retired 
allowance;  and  by  the  letter  of  1829,  it  appears  that  they 
had  received  the  pension  for  Mr.  Smyth.  The  letter  of  Mr. 
Dawson  is  tantamount  to  a  statement,  that  out  of  the  whole 
sum  appropriated  for  the  payment  of  retired  allowances, 
they  held  l66/.  per  annum  for  Mr.  Smyth.  I  think  that 
there  was  a  legal  appropriation  of  so  much  money  to  meet 
this  individuals  claim. 

Then  what  is  the  legal  remedy  i  Mr.  Smyth  has  no  other  Second  and 
remedy  ;  and  I  think  he  is  entitled  to  this  mandamus.     In  P^*"^* 

1829  Mr.  Smyth  is  referred  to  the  Paymaster  of  Exchequer 
Bills,  who  informs  him  that  he  has  no  funds.  In  IS35,  he  is 
referred  to  the  Paymaster  of  the  Civil  Services,  who  says 
that  he  has  received  no  authority  from  the  Commissioners 
of  the  Treasury.  Mr.  Smyth  then  applies  to  the  Commis*- 
sioners  for  an  authority  to  the  Paymaster  of  the  Civil  Ser«- 
vices.  The  Commissioners  do  not  answer  that  they  have 
no  sum  applicable  to  the  claim  of  Mr.  Smyth,  but  they  say 
tbat  he  shall  not  have  it  unless  he  will  execute  a  bond  not 
to  institute  any  further  legal  proceedings  in  respect  of  liis 


1835. 
The  Kino 

V. 

Lords  Com- 

MIS8I01CEE8 

of  the 
Treasury. 


603  CASES  IN  THE  KTNO's  BENCH, 

late  ofBce^  or  his  late  colleagues  in  that  office.  The  Com- 
missionersy  having  the  money  in  their  hands,  had  no  right 
to  impose  any  such  condition.  The  Bankers'  case  cannot 
apply.  This  is  not  the  case  of  a  debt  due  from  the  crown, 
— but  of  money  in  the  hands  of  a  public  officer,  who  holds 
it  in  trust  for  the  applicant.  In  the  Bankers'  case,  the  de- 
mand was  generally  against  the  croum,  or  upon  the  general 
unappropriated  revenue. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  said 
that  the  Court  will  not  grant  a  mandamus  where  there  is 
another  remedy,  or  where  the  party  to  whom  the  Court  is 
asked  to  direct  it,  has  a  discretionary  power  (a).  It  is  not 
contended  that  there  is  any  other  legal  remedy,  and  I  take 
it  for  granted  that  there  is  none ;  and  whaiever  discretion 
the  Lords  Commissioners  ever  had,  has  been  long  ago  deter- 
mined.    The  Bankers'  case  does  not  apply. 

It  appears  here,  that  money  has  been  actually  appropriated 
for  the  specific  purpose  of  paying  Mr.  SmytVs  pension,  and 
payment  is  only  refused  until  Mr.  Smyth  shall  have  com* 
plied  with  a  certain  condition ;  which  condition  the  Commis- 
sioners had  no  right  to  impose.  Here  is  then,  in  this  case, 
money  in  the  hands  of  a  public  officer,  to  which  the  appli- 
cant has  a  right,  but  in  respect  of  which  he  has  no  other 
remedy  than  a  mandamus. 

First  point.  CoL£RlDGE,  J. — I  am  of  the  same  opinion.    The  Lords 

of  the  Treasury  are  empowered  to  grant  retiring  pensions  to 
public  officers  under  the  age  of  65,  under  circumstances 
such  as  are  stated  in  the  affidavit  in  this  case ;  and  in  this 
cai^e  they  did  so  grant.  Are  the  Court  to  think  that  the  pen- 
sion was  so  granted  as  to  be  in  the  power  of  the  Commis- 
sioners ?  Prima  facie,  at  least,  it  is  the  other  way.  The  grant 
of  the  commissioners  is  stated  in  the  estimates  ;  parliament 
grants  the  pension,  and  the  Appropriation  Act  gives  a  gross 
i\xm  for  the  purposes  of  the  retired  pensions  to  public 

(a)  tide  Priddsfv,  Rote,  post,  QOB^ 
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officers.  The  Lords  of  the  Treasury  have  received  the 
amount  of  all  pensions  of  this  sort  in  gross.  It  is  their 
duty  to  appropriate  the  particular  pensions  to  the  various 
persons  to  whom  they  are  granted.  Then  have  they  done 
that?  It  appears  that  they  have  actually  appropriated  to 
Mr.  Smyth  the  amount  of  the  pension  granted  to  him. 
Mr.  Smyih  makes  applications  for  his  pension :  The  answers 
are,  ''There  it  is,  in  the  hands  of  an  officer;  go  to  him^ 
and  he  will  pay  you.'*  Mr.  Smyth  goes  to  him,  and  he  says 
— **  1  must  have  authority  from  the  Commissioners."  This 
application  is  to  compel  them  to  grant  that  authority.  I 
think  that  Mr.  Smyth  has  certainly  a  legal  right. 

Theu^  has  he  any  other  legal  remedy  7  Only  two  can  be  Second  and 
suggested ;— one  is  a  petition  of  right  to  the  king.  I  do  not  ^^^'^  ^^^' 
think  that  a  petition  of  right  could  possibly  lie  in  this  case^ 
as  that  supposes  that  the  king  is  in  full  possession  of  the 
chattel  or  hereditament;  whereas  here  the  king  has  no  control 
over  the  money.  Then  an  action  for  money  had  and  received 
against  the  Paymaster  for  Civil  Service,  might  be  sug- 
gestedj  but  the  answer  would  be — that  the  defendant 
was  the  servant  of,  and  had  no  authority  from  the  Lords  of 
the  Treasury. 

Rule  absolute  (a). 


on 

at  the 

erkof 

ksfor 

ppiied 

or  the 

le. 

)  esta- 

:  de. 

must 

tat  the 

Dent  of 

ttdaiu, 

clerk, 

trd. 


(a)  A  writ  of  debt  was  brought 
(io  C.  P.)  against  John  luik^  and 
the  plaintiff  declared  that  when 
the  defendant  was  clerk  of  the 
works  to  the  king  (des  overaignea 
le  roy),  the  defendant  bouf^ht  of 
him  certain  carriage  and  cart-loads 
of  gravel  and  other  things,  amount- 
ing to  40f.,  for  which  the  defend- 
ant is  allowed  of  record  in  the 
E&chequer,  and  became  debtor  to 
us^and  oftentimes  we  demanded 
&c. 

After  a  frivolous  plea  in  abate- 
ment, (that  the  defendant  was  not 
named  clerk  &c.,  in  the  writ,) 
which  was  OTtr-raled,  the  defend* 


ant  pleaded  by 

Horton,  The  plaintiff  has  de- 
clared for  a  duty  come  to  the  use 
of  the  kingy— 'Wherefore  we  do  not 
intend  that  you  will  go  further 
rege  inconsulto  (sans  le  Roy  couo* 
seil),  and  we  pray  aid  of  the  king. 

Hill,  J.— The  duty  arises  from 
your  own  deed  and  contract, 
wherefore  it  is  not  reason  to  give 
you  the  aid. 

CoL£PBPE£|  J. — If  a  purveyor 
or  buyer  takes  victuals  to  the  king's 
hostel,  and  then  is  impleaded  for 
the  duty,  he  shall  have  aid  of  the 
king  &c.,  and  so  here. 

HiLty  J.«»Not  alike}  for  the 
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bujrer  in  your  case  may  take  vic- 
tuals aocordiog  to  the  statute, 
against  the  will  of  the  vendor,  for 
a  reasonable  price,  to  the  use  of 
the  king,  and  in  such  case  it  is 
reason  that  be  shall  sue  to  the 
king ;  but  in  this  case  the  defend- 
ant could  not  have  had  the  plain- 
tiff's things  against  his  will. 

Hankforo,  J. — ^^What  will  you 
more  in  this  case,  when  it  was 
of  your  own  contract  ?  for  of  that 
you  shall  never  have  the  aid. 

THiRNiNOyC.  J.*— He  who  is  a 
buyer  for  the  king,  that  which  he 
does  is  by  the  kin^s  commission, 
and  you  $hew  no  commission. 

Horton.  We  will  aver,  and  it 
is  of  record  that  we  were  clerkf  ut 
supnk. 

CoLEPEPER,  J.— It  is  also  good 
reason  that  he  shall  have  the  aid 
in  this  case,  as  in  the  case  which 
I  have  put 

Thtrnino,  C.  J. — Will  you  say 
any  thing  else  ? 

Horton*  Willingly,  if  yon  award. 
And  then, 

Ifor<o»,Slr,  we  will  aver,  that 
the  king  has  not  paid  to  us  the  said 
40<.,  so  the  king  is  debtor  to  him 
in  this  case,  and  not  we ;  without 
this  that  we  were  paid.  Where- 
fore we  pray  the  aid  &c. 

Till  (for  the  plaintiff).  It  is  of 
record  in  the  Exchequer,  that  the 
40<.  were  allowed  to  him  upon  his 
account,  and  further,  by  express 
words  it  is  entitled  thus :  **  ipemo- 
randum,  that  sifch  a  one  owes  to 
such  a  one  40s.  for  carriage  and 
cart  loads,  kc/* 

Hankpord,  J.— He  is  willing 
to  aver  that  he  is  not  paid  the 
money;  and  although  tbey  are 
allowed,    it    is   not  proved  that 


he  is  paid;  and  it  may  be  that 
the  plaintiff  hath  pardoned  the 
debtor,  or  released  to  the  king, 
wherefore  it  is  reason  that  he 
should  have  the  aid  upon  thu 
averment  that  he  is  not  paid. 

TiU.  We  say  that  he  had  an 
assignment,  in  the  Receipt  of  our 
lord  the  king,  of  100/.,  in  the  name 
of  all  the  debt  which  the  king 
owed  him,  and  for  this  payment 
he  had  pardoned  to  the  king  of 
bis  debt  40  marks ;  which  pay- 
ment is  of  reooid:    Judgment, 

&c. 
Thirnino,  C.  J.— You  do  not 

say  that  be  was  paid. 

Till.  Yes,  Sir;  we  will  aver 
the  payment. 

Thirnino,  C.  J. —You  have 
shewn  in  your  count  that  it  was 
bought  by  reason  of  his  office^  to 
the  use  of  the  king,  of  which  the 
king  is  debtor ;  therefore  sue  to  the 
king  fcc,"  M.  11  H.  4,  fo.  28,  pi. 
53.  5.  C.  Fitz.  Abr.  tit.  Ayd  dc 
Roy,  pi.  46. 

Lord  Brooke  abridges  this  case 
thus:  "A  purveyor,  buyer,  or 
taker  for  the  king,  after  that  be  is 
allowed  and  paid  by  the  king,  shall 
be  debtor  to  the  party ;  but  until 
payment,  the  king  himself  is  debt- 
or." Bro.  Abr.  tit.  Contracte  bar- 
gaine  et  achate,  pi.  10 ;  and  ibid, 
pi.  39 ;  thus,  "  If  buyer,  surveyor, 
or  clerk  of  the  market,  buy  staff  to 
the  use  of  the  king,  debt  does  not 
lie  against  them,  adjudged^-^huX,  he 
shall  sue  to  the  king,  for  he  is  debt- 
or. Tamen  conceditur,  that  if  upon 
his  account  he  afterwards  receive 
money  from  the  king  for  his  debt, 
then  he  is  debtor.  Qu^ey  for  he 
was  not  debtor  at  first  (a).  Tamen 
videtur,   that  actioU  of  Account 


(tt)  And  the  judginent  Would  rather  appear  to  proceed  upon  thai  distinction. 
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Jies  against  him.''  As  to  the  latter 

point,  see  M.  3  J?.  4,  fo.  8,  pi.  36. 

BBOTiI  of         Instead  of  praying  in  aid  of  the 

MM  relating  king,  the  modern  practice  has  been 

mae,"mto    '°  "PP^J^  ^^  ^^  ^^^^^  of Eicheqoer 
Escbeqoer.  bj  motion,  where  questions  have 
arisen  in  other  Coarts,  the  decision 
of  which  may  affect  the  king's  re- 
venae. 

On  such  occasions  that  Court 
directs  the  proceedings  to  be  re- 
moved into  the  Exchequer,  to  be 
there  in  the  same  state  of  forward- 
ness as  in  the  Court  out  of  which 
they  are  removed.  The  order  of  the 
Court  of  Exchequer  for  removing 
the  action  out  of  the  Courts  of 
.King's  Bench  or  Common  Pleas, 
or  out  of  any  other  Court  having 
jurisdiction  over  the  matter  in 
question,  does  not  operate  as  a 
certiorari  to  remove  the  proceed- 
ingSy  but  as  a  personal  order  on 
the  plaintiff  in  those  Courts,  to 
stay  his  proceedings  there,  with 
liberty  to  commence  his  action  in 
the  Office  of  Pleas  in  theExchequer, 
a  branch  of  that  Court  originally 
instituted  for  the  purpose  of  de- 
ciding controversies  between  pri- 
vate parties,  where,  in  respect  of 
the  matter  in  controversy,  or  of  the 
personal  engagements  of  one  or 
both  of  the  parties,  the  crown  was 
directly  or  indirectly  interested. 
The  order  also  calls  upon  the  de- 
fendant in  the  proceedings  so  stay- 
ed, to  appear  in  the  Office  of  Fleas, 
to  accept  a  declaration,  and  to  put 
the  plaintiff  in  the  same  state  of 
forwardness  as. he  was  in  in  the 
other  Court.  See  Mann.  Exch. 
Pract.  2  cd.  187—196.  And  see 
Rowe  V.  Brenton,  3  Mann.  &  Ryl. 
133,  134. 
Where    money    is    recovered 


against  the  crown  by  Petition  of 
right,  Monstraunce  de  droit,  or 
Traverse  of  office,  the  writ  of  exe- 
cution for  the  plaintiff  is  directed 
to  the  treasurer  and  chamberlains 
of  the  Exchequer.  Registr.  Bre- 
vium,  183 ;  Plowd.  382,  459.— It 
is  said  that  these  officers  are  per- 
sonally responsible  to  the  plaintiff, 
if,  after  delivery  of  the  writ  of  exe- 
cution, they  do  not  appropriate  the 
first  moneys  that  come  to  their 
hands  towards  satisfying  the  plnin- 
tirsdemand.  F. N.  B.  121,  F. ;  H. 
81  fT.  6,  Fitz.  Dette,  43;  H.  37 
H.  6,  fo.  15,  pi.  5 ;  ante,  467.  If  in 
the  principal  case  Mr.  Smyth  had 
brought  his  action  of  debt  for 
money  had  and  received  (or  of 
account,  Bro.  Abr.  ubi  suprik,) 
against  the  officers  under  whose 
control  the  money  appropriated  by 
parliament  was  placed,  such  action 
would  have  been  removable  into 
the  Exchequer  by  the  above  pro- 
cess. Whether  such  action  would 
have  !mn — quare. 

Lord  Brooke  seems  to  consider, 
that  though  the  officer,  by  receiv- 
ing the  money  from  the  king,  would 
not  become  debtor  as  upon  the  ori- 
ginal contract,  yet  he  would  be 
liable  to  account  to  the  creditor 
as  his  receiver. 

A  suit  in  equity  may  be  main- 
tained against  a  public  officer  hav- 
ing in  his  hands  money  issued  by 
government  for  the  use  of  an  indi- 
vidual, for  the  recovery  of  such 
money.  But  where  government 
has  ordered  the  money  to  be 
withheld,  the  question  is  only  be- 
tween government  and  the  indivi- 
dual or  his  assignee,  and  equity 
has  no  jurisdiction.  Priddyv.  Rote, 
3  Merivale,  82, 102. 
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TowNLBY,  Assignee  of  Wright,   a  Bankrupt,  «.  Cbump 

and  others. 

Tho  unpaid      TROVER  for  «8  pipes  of  wine,  tried  before  Lord  Abinger, 

goods  remain-  C  B.,  at  the  last  (aad  first)  Liverpool  assizes. 

ing  in  his  own       jhe  defendants,  who  were  warehousemen,  sold  to  Wrigk 

warebotiSG  ^  %^ 

rent  free,  '       a  quantity  of  wine  in   pipes,   then   in  their   possession 

r^nshu'^a?-     ®*   owners;  and  upon  the  sale  gave  him  a  delivery-order 

though  he  has  accompanied  with   an   invoice,  which  stated   the  marks' 

See  a  deUvery-  Stamped  upon  the  pipes  sold  to  him.    It  was  agreed  upon 

order,  under  ii^^  ^^Ae,  and  Stated  in  the  invoice,  that  the  wine,  whilst  it 
which  part  of  .      ,  .       ,       .  ^     ,        •  •       ## 

the  goods  have  remained  m  the  defendant3  possession,  was  to  be  "  rent 

^^IltTdri  free."     Wright  gave  the  defendants  a  bUl  at months, 

paid  vendor  is  in  payment  for  the  wine;  but  before  the  maturity  of  the 

owner^of  "he    ^^^^7  ^®  became  bankrupt,  and  the  plaintiff  was  appointed 

goods  within     big  assignee*    Part  of  the  wine  bad  been  delivered  to  the 

tion  of  the        order  of  tVrighif  before  his  bankruptcy;  but  68  pipes  still 

Bankrupt  Act,  remained  in  the  possession  of  the  defendants.    By  the  usage 

so  as  to  give  \ ,  ,  *.         •        . 

an  indefeasi-    of  the  trade  at  Liverpool,  the  delivery  of  an  mvoice  and 

Ae  l^ignecs*^  delivery-order  is  equivalent  to  a  delivery  of  the  goods ;  and 
of  the  vendee,  a  deli<very-order  is  never  given  until  payment,  or  that  which 
TO^sion^  or-  *^®  *®''^''  considers  an  equivalient  to  payment,  has  been  ob- 
der,  and  dis-  tained.  By  reason  of  the  usage  of  the  trade  also,  a  party 
Uie  consent  of  possessed  of  a  delivery*K)rder  is  able  to  tell  the  goods  to 
thetrueowner.  which  it  relates. 

It  was  contended  on  behalf  of  the  plaintiff,  that  there  had 
been  such  a  delivery  of  the  goods  as  to  put  an  end  to  any 
right  of  stoppage  in  transitu  by  the  defendants;  and  secondly, 
that  the  goods  were  in  the  constructive  possession  of  Wright, 
at  the  time  of  bis  bankruptcy,  and  that  he  was  consequently 
the  reputed  oumer  within  the  meaning  of  the  7dd  section  of 
the  Bankrupt  Act  (6  Geo.  4,  c.  16.) 

Lord  Abinger  was  of  opinion  that  there  had  been  no  such 
delivery  as  to  put  an  end  to  the  right  of  stoppage  in  tran- 
situ, and  he  remarked  that  a  delivery-order  resembled  a  bill 
of  lading.  His  lordship  therefore  directed  the  plaintiff  to 
be  nonsuited,  but  gave  him  leave  to  move  to  set  that  non 
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suit  atide,  and  enter  a  verdict  for  the  value  of  the  W  pipes        1835. 

of  wine.  J^"^ 

T0WK1.BT 

Qmling  now  moved  accordingly.  There  was  a  con*  ^*^jf' 
structive  delivery  of  the  wine  to  Wright,  by  the  giving  of  p-  . 
the  delivery-order  and  the  actual  delivery  of  part  of  the  Sufficiency  of 
goods  sold,  so  as  to  determine  the  defendants'  right  of  stop*  ^r^f,[Q  [^e 
page  in  transitu.  It  is  clear  that  if  the  goods  had  been  in  the  transitus. 
hands  of  third  persons,  the  giving  of  the  delivery-order 
would  have  vested  the  possession  in  Wright.  In  Abbott  on 
Shipping  it  is  said  (a),  ''  If  no  act  on  the  part  of  the  seller 
is  to  precede  the  actual  delivery  of  the  goods^  and  the 
order  has  been  handed  by  the  buyer  to  the  warehousemaUi*^ 
the  handing  of  the  order  to  the  warehouseman  is  a  construc- 
tive taking  of  possession."  In  Stoveld  v.  Hughes  {b)f  and 
Green  and  another  v.  Haythonie  and  others(c)f  and  thit 
class  of  cases^  it  was  holden  that  where  the  original  vendor 
is  the  warehouseman,  and  he  has  transferred  the  goods  to 
the  buyer,  be  has  no  longer  any  claim  upon  the  goods. 
The  sending  of  a  delivery-order  in  those  cases,  was  held  to 
be  an  executed  delivery.  In  Judge  Story^B  American  edii- 
tion  of  Abbott  on  Shippings  there  is  the  case  of  Barrett  v. 
Gaddardf  from  Mason^s  Reports,  in  which  it  was  decided 
that  where  goods  are  lying  in  the  vendor's  warehouse  upon 
credit,  with  the  sold  marks  and  numbers  on  them,  so  that  no 
further  designation  is  necessary  to  distinguish  them  from 
the  rest  of  the  goods  in  the  warehouse,  and  they  remain 
there  till  the  vendor  shall  want  the  room  that  they  occupy, 
no  further  delivery  of  them  is  necessary.  [Lord  Denman, 
C.  J.  We  cannot  admit  that  case  as  an  authority.  We  can 
only  regard  the  passage  as  the  opinion  of  a  very  able  com- 
mentator on  mercantile  law.  Patteson,  J.  We  did  not  de- 
cide to  the  extent  now  contended  for  in  Dixon  v.  Yates  (d). 
Lord  Denman,  C.J.  The  cases  which  have  been  cited  were 
case«  where  the  delivery-order  was  given  to  a  third  person, 

(a)  5th  ed.  379.  (c)  1  Stark.  N.  P.  C.  447. 

(6)  14  East,  908.  (d)  Ante,  ii.  177$  5  Bam.  fc  Add.  313. 
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and  the  question  arose  as  with  that  third  person.  Here,  the 
question  arises  as  between  the  purchaser  and  the  original 
vendor.]  The  expression  "  rent  free"  in  the  contract  of 
sale,  shews  that  the  defendants,  after  the  sale,  considered 
themselves  as  warehousemen  only,  and  as  no  longer  claimiog 
as  vendors  any  control  or  right  over  the  goods.  It  is  a 
question  for  the  jury,  whether  what  was  done  did  not 
amount  to  a  taking  of  possession  by  the  bankrupt. 

By  the  custom  of  the  trade  at  Liverpool,  a  party  who  has 
a  delivery-order  can  sell  the  goods  it  relates  to.  If  Wright 
could  sell  the  goods,  he  must  have  had  the  reputed  otvntrshif* 
It  was  said  by  the  Lord  Chief  Baron,  at  the  trial,  that  a 
delivery-order  resembles  a  bill  of  lading.  It  has,  however, 
more  resemblance  to  a  dock-warrant,  which,  when  indorsed 
and  delivered  to  the  purchaser,  operates  as  a  transfer  of  the 
goods ;  Spear  v.  Travers  (a),  Lucas  v.  Dorrien  (6). 

Cur.  adv.  vult. 


Lord  Den  MAN,  C.  J.,  on  a  subsequent  day  in  the 
term,  delivered  the  judgment  of  the  Court.  After  stating 
the  circumstances  of  the  case,  and  the  usage  of  the  trade  at 
Liverpool,  his  lordship  thus  proceeded : 

First  point.  There  was  a  failure  of  proof  that  the  usage  or  custom 

of  the  trade  extended  to  the  case  of  a  warehouseman  being 
the  vendor.  Several  authorities  were  cited  to  shew  that 
this  was  a  constructive  delivery,  but  in  those  cases  the  deli- 
very-order was  given  to  a  third  person :  the  question  did 
not  arise  between  the  original  vendor  and  the  vendee.  We 
concur,  therefore,  in  the  view  taken  of  this  case  by  the  Lord 
Chief  Baron. 

Second  point.  ^^^^  regard  to  the  second  point,  this  is  clearly  not  a  case 
within  the  purview  of  tlie  72d  section  of  the  Bankrupt  Act, 
because  the  bankrupt  was  the  true  owner  of  the  goods,  sub- 
ject to  the  rights  of  the  vendor. 

Rule  refused. 


(a)  4  Campb.  351. 


(6)  7  Taunt.  278. 
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TiBBiTS,  Gent,  one  8cc.  v.  Yorks, 

Debt.     The  introductory  part  of  the  first  count  stated  By  a  river  na» 

that  the  defendant  was  the  proprietor  of  the  tolls  and  duties  vigetion  act, 

.  .      -  ,  .       .       \.  r     .        m.T  .      ,  coromiMioners 

arising  from  the  navigation  of  the  river  Neene,  in  the  county  are  authorised 

of  Northampton,  between  Oundle  North  Bridge  and  Thrap.  *?JJ^^j|J  t*o 

ston  Bridge,  and  in  the  eastern  division  of  the  navigation  of  allow  and  ap« 

the  said  river  from  Northampton  to  Peterborough,  mentioned  reasonable"  * 

in  an  act  of  34  Geo.  3,  c.  85,  intituled  &c.     The  third  count  s"™  'or  ^^  «'' 

stated^  that  the  defendant  so  being  the  proprietor  of  such  anditisenact- 

tolls  and  duties  as  in  the  first  count  mentioned,  as  such  cd,  that  such 

'  sum  ihaU  be 

proprietor  became  indebted  to  the  plaintiff,  as  clerk  to  the  paid  by  the 

commissioners   acting  in  the  eastern  division  of  the  said  [he^toUs'^rhe 

navigation,  duly  elected  and  appointed  under  and  by  virtue  navigation. 

of  the  statutes  in  such  case  &c.,  in  the  sum  of  87/.  2s.  }d.,  s^tion,  if 

the  moiety  of  a  certain  sum  of  174/.  4s.  £{/•,  before  that  *"5^  P"^  „ 
•^  ...     pnetors  shall 

time  duly  allowed  and  appointed  to  be  paid  to  the  plaintiff  neglect  or  ve^ 

by  certain  of  the  said  commissioners^  not  being  less  than  [uch  wm  of 

nine  in  number,  duly  assembled  8cc.,  the  same  being  a  rea*  money  &c., 

lonable  sum  of  money  for  his  attendance  8cc.,  as  such  clerk  go  allowed 

as  aforesaid,  for  a  long  space  of  time  before  then  elapsed,  *"^  become 

.  .  due  or  payable 

to  be  paid  by  the  defendant,  so  being  the  proprietor  of  8cc.,  to  thederk, 

to  the  plaintiff,  when  he,  the  defendant,  should  be  thereunto  ^^^^^'^^ 

afterwards  requested,  whereby  an  action  hath  accrued  8cc.  of  the  proprie- 
-n,  •!  J  L  ^  tors  or  their 

Plea:  ml  debet.  collector, such 

Sect.  6  of  34  Geo.  3,  c.  85,  authorizes   the   commis-  »"»»  ™*y  ^^ 

sioners  for  making  the  river  Neene  navigable  from  North-  action  of  debt 

ampton  to  Peterborough,  or  any  of  them,  at  a  meeting  duly  J*^''.  P^** 

Bssembled,  to  appoint  a  clerk,  and  to  allow  and  appoint  to  of  suit;  such 

be  paid  to  such  clerk,  from  time  to  time,  such  reasonable  brought  b^he 

sum  and  sums  of  money  for  his  attendance  &c.,  as  they  name  of  the 

,    -_    ,  .    ,  clerk.    No 

shall  think  proper.  action  can  be 

brought  upon 
the  prior  enactment  alone ;  nnd  on  action  on  the  statute  must  be  taken  to  be  founded 
on  the  two  sections  conjointly,  although  the  declaration  omit  to  state  an  actual  demand. 
Where,  therefore,  in  debt  upon  the  statute,  the  plaintiff  obtains  a  verdict  upon  nil 
debet  pleaded,  he  is  entitled  to  double  costs,  notwithstanding  such  omission. 
Qu^''^^— whether  the  omission  would  have  been  ground  of  special  demurrer. 
VOL.  V.  R  R 
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18S5.  Sect.  7  enacts,  that  one   moiety  of  the   money  to  be 

allowed  to  such  clerk  shall  be  paid  by  the  proprietor  or 
proprietors  of  the  tolls  and  duties  arising  from  the  said 
navigation  between  Peterborough  and  Oundle  North 
Bridge,  and  the  other  moiety  thereof  by  the  proprietor  or 
proprietors  of  the  tolls  8cc.  arising  from  the  said  navigatioo 
between  Oundle  North  Bridge  and  Thrapston  Bridge, 

Sect.  9  enacts,  that  if  any  or  either  of  the  proprietors 
of  the  said  tolls  8cc«,  shall  neglect  or  refuse  to  pay  such  sum 
and  sums  of  money  which  shall  be  allowed  and  shall  become 
due  or  payable  to  such  clerk,  upon  demand  thereof  made 
either  of  such  proprietor  or  proprietors  by  whom  the 
same  ought  to  be  paid,  or  of  the  collector  or  receiver  of 
the  tolls  &c.  for  such  proprietor  or  proprietors,  then  and 
in  every  such  case,  such  sum  or  sums  of  money  shall  and 
may  be  recovered  by  action  of  debt  &c.,  with  double  cotis  of 
suit ;  such  action  to  be  brought  in  the  name  of  such  clerk, 
against  the  proprietor  or  proprietors  of  such  tolls  &c«  who 
ought  to  pay  the  same  under  the  directions  of  this  act,  or 
if  he  or  they  cannot  be  found,  then  against  the  agent  ki  the 
receipt  of  the  tolls  &c. 

The  plaintiff  recovered  judgment  upon  the  third  count 
only,  and  upon  taxation  of  his  costs  the  Master  allowed 
double  costs  of  suit.  In  Hilary  term,  1835,  Follett,  S.  G., 
obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  Master  should  not  review  his  taxation,  and  allow 
the  plaintiff  single  costs  only.     In  this  term 

Sir  F.  Pollock  and  Miller  shewed  cause.  The  ninth 
section  of  the  act  (which  must  be  taken  in  connection  with 
the  seventh)  is  the  only  clause  giving  a  right  of  action  by 
the  clerk  against  the  proprietors  ;  and  by  that  clause  double 
co^ts  of  suit  arc  given.  It  is  true  that  a  special  demand  is  re- 
quired by  that  section,  and  that  no  such  demand  is,  by  the 
third  count,  alleged  to  have  been  made ;  but  the  absence 
of  such  allegation  in  the  count  is  no  ground  for  depriving 
the  plaintiff  of  his  double  costs.  The  demand  was  necessaiy 


UICHAZIMAS  TEBM,  VI  WILL.  IV. 

t9  fupport  the  action,  and  after  judgment  it  mu9t  be  pre-        199^. 
•tiiDed  thai  a  demand  was  proved.  -, 

Sir  miliam  Follett  and  Humfr^  contri.      Upon  tb^       ^^**'' 
anuaiption  which  has  been  made  contri,  that  the  9tb  sep* 
tioo  i<  the  only  clause  upon  which  the  plaintiff's  action 
ce«ld  b«  founded,  it  must  be  admitted  that  it  is  correctly 
i^gued,  that  a  demand  ought  now  to  be  presumed,  and 
that  the  plaintiff  would  be  entitled   to  his  double  costs ; 
but  th^  assumption  is  unwarranted^  for  upon  the  seventh 
section  the  action  may  be  sustained,  and  by  that  claufe  a 
demand  in  not  required,  nor  are  double  costs  given*    The 
seventh  section  enacts,  in  general  terms,  that  one  moiety  of 
the  salary  of  the  clerk  shall  be  paid  bif  one  set  of  proprie- 
tors, and  the  other  moiety  by  another  set ;  anfl  although 
nothing  is  there  said,  in  terms,  of  an  action  to  be  brought 
fof  the  purpose  of  enforcing  such  payment,  yet  the  right  to    - 
su#  is  impliedly  given.    And  as  by  this  section  no  special 
degiiind  is  required,  the  third  count  of  this  declaration  mu^t 
b^  presumed  to  have  been  founded  upon  this  rather  than 
upon  the  ninth  section.     The  object  of  the  ninth  section  is^ 
in  pase  of  neglect  or  refusal  to  pay  the  moiety  of  the  salary 
after  fiptual  demand,  to  impose  a  penalty  upon  the  pro* 
prietor,  who  ought  to  pay  such  moiety  under  the  directions 
of  the  act.     The  seventh  section  gives,  by  implication,  the 
ordinary  remedies;  the  ninth  section  gives  extraordinary 
remedies,  and  in  order  to  entitle  himself  to  such  extraordi- 
nary remedies,  the  clerk  must  make  an  actual  demand,  and 
thus  give  the  proprietor  notice,  that  if  he  neglects  or  re* 
f|i#f 8  to  pay,  be  will  be  sued  for  the  debt  and  the  exfra 
copla. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term  the  judgment  of  the 
Cpurt  was  delivered  as  follows  by 

Lord  Dbnman,  C.  J. — This  was  a  rule  calling  on 
the  plaintiff  to   shew   cause  why  the  Master  should  not 
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review  his  taxation  of  costs.  The  action  was  brought 
bj  the  clerk  of  certain  commissioners  under  an  act  of 
34  Geo.  3,  c.  85,  respecting  the  navigation  of  the  river 
Neene,  by  the  seventh  section  of  which  it  is  provided, 
that  the  clerk's  salary  shall  be  paid  by  the  proprietors  of 
the  navigation ;  and  by  the  ninth  section^  that  if  the  pro- 
prietors shall  neglect  or  refuse  to  pay,  upon  demand 
thereof  made,  such  sum  may  be  recovered  by  action  of 
debt.  The  third  count  of  the  declaration  in  this  case 
(upon  which  count  alone  the  verdict  was  taken)  is  in  debt, 
stating  generaUy,  that  the  defendant,  as  proprietor,  was  in« 
debted  to  the  plaintiff,  as  clerk  duly  elected,  in  a  sum  of 
money  duly  allowed  to  the  plaintiff  by  the  commissioners, 
but  does  not  state  any  demand  made  of  such  sum.  It  is 
contended  for  the  defendant,  that  this  count  is  framed  on 
the  seventh  section,  which  does  not  give  double  costs,  and 
that  it  cannot  be  taken  as  framed  on  the  ninth  section, 
which  does  give  double  costs^  for  want  of  any  averment  of 
a  demand.  But,  on  considering  the  clauses  of  the  act,  we 
are  of  opinion  that  the  action  is  given  to  the  clerk  by  the 
seventh  and  ninth  sections  conjointly,  and  that  the  third 
count  must  be  taken  as  framed  on  both  sections.  Whether 
the  objection  to  that  count  for  want  of  an  averment  of  de- 
mand  would  have  been  fatal  on  a  special  demurrer,  or  not, 
we  do  not  think  it  necessary  for  us  to  determine,  inasmuch 
as  the  question  arises  after  verdict;  and  if  the  demand  be 
necessary  to  the  maintenance  of  the  action,  it  must  be  pre- 
sumed, after  verdict  on  an  issue  of  nil  debet,  that  it  was 
proved  at  the  trial  (a). 

Upon  the  whole  we  are  of  opinion  that  the  Master  has 
done  right  in  taxing  the  plaintiff  his  double  costs,  and'  that 
this  rulemust  be  discharged. 

Rule  discharged. 


(a)  Vide  1  Mann.  &  Ryl.  385(a);   Doe  d.  Rogen  \,  Batk,  mte, 
vol.  ii.  S40. 
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Baylis  v.  Hayward. 

1  HE  plaintiflF  declared  in  scire  facias  (upon  a  writ  tested  3d  a  defeodant 

November,  5  WilL4,)  upon  a  judgment  for  56/.,  recovered  ^"""^'^geTi 

by  bim,  against  the  defendant,  in  an  action  of  assumpsit.      a  sci.  fa.  on 

Plea:  first, nul  tiel  record;  secondly^  that  the  plaintiff,  be-  J^iJch^e" 

fore  and  on  the  20th  December,  183 1,  and  from  thence  con-  might  have 

tinually  until  the  issuing  of  the  commission  hereinafter  men-  oriKiaal  action. 

tioned,  was  a  printer,  and  did  exercise  the  trade  &c.,  and  so      And  where 
'  r  '  9  to  a  SCI.  fa.  on 

using  the  trade  8cc.,  afterwards,  to  wit,  on  the  day  and  year  a  judgment 

aforesaid,  became  and  was  indebted  to  Charles  Martyr^  in  lieaded^th^' 
100/.,  and  to  other  persons  in  large  sums,  and  being  so  ii\-  bankruptcy  of 
debted,  and  being  a  subject  of  this  realm,  and  so  using  and  ^^^  \t^^  noc 
esercising  the  trade  8cc.,  **  afterwards,  and  on  the  day  and  distinctly  and 
year  last  aforesaid,*'  and  the  said  debt  to  the  said  CM.,  and  appear  that 
the  said  other  debts,  being  then  wholly  due  and  unpaid,  ^'\^d°^S^ 
became  and  was  a  bankrupt  within  the  intent  and  meaning  red  since  the 
of  the  statutes  concerning  bankrupts  ;  and  that  thereupon  theorigiliaUc- 
afterwards,  to  wit,  on  3d  January,  1832,  a  commission  of  tion,  the  plea 
bankrupt  under  the  great  seal,  bearing  date  on  that  day,  ^^  special  de- 
upon  the  petition  of  the  said  C.  3f.,  was  duly  awarded  and  murrer. 
issued  against  the  plaintiff,  directed  8cc.    By  virtue  of  which  Whether  it 
commission,  the  commissioners  afterwards,  to  wit,  on  7th  ^q  general^ 
January,   1832,  did    in   due    form  of  law  find  that   the  murrer. 
plaintiff  had  become  and  was  a  bankrupt  within  the  true  in- 
tent &c.,  before  the  date  and  suing  forth  of  the  said  com-» 
mission,  and  did  then  and  there  adjiidge  him  to  be  a  bank- 
rupt accordingly.     Averment> — that  afterwards,  and  after 
the  passing  of  the  1  8c  2  Will,  4,  c.  oGf   and   before  the 
issuing  of  the  writ  of  sci.  fa.>  and  before  the  commencement 
of  the  proceedings  in  sci  fa.,  to  wit,  on  l6th  January,  1832, 
the  plaintiff  still  remaining  a  bankrupt  and  the  commission 
being  .itill  in  full  force,  C.  ill.,  C.  M.,  and  P.  H.  A,,  were 
appointed  assignees  of  all  the  personal  estate  and  effects  of 
the  plaintiff  as  such  bankrupt,  and  thereby  and  by  force 
of  the  said  statutes  all  the  personal  estate  and  effects  of 
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the  plaintiff  became  and  are  now  absolutely  vested  in  the 
said  C.  M.,  C,  M.,  and  P.  H.  A.,  as  such  assignees.  By 
virtue  of  which  premises  and  by  force  of  the  said  statutes, 
the  said  C.  ilf.,  C\  M.,  and  P.  H.  A>^  as  such  assignees^  be- 
came entitled  to  the  damages,  execution  whereof  is  prayed. 
Special  demurrer  to  the  second  plea,  stating  for  cause, 
inter  alia,  that  it  does  not  appear  with  sufficient  certainty 
whether  the  judgment  recovered  by  the  plaintiff  was  so  re- 
covered before  or  after  he  became  bankrupt,  and  that  it  is 
a  maxim  in  law,  that  no  matter  of  defence  can  be  pleaded 
to  a  scire  facias  upon  a  judgment  which  existed  anterior  to 
the  recovery  of  such  judgment:  yet,  nevertheless,  the  said 
|ilea  sets  up  such  defence. 

Alexander^  in  support  of  the  demurrer*  Inasmuch  as  it 
is  not  stated  in  the  plea  when  the  plaintiff  became  bankrupt, 
it  roust,  upon  the  principle  that  a  plea  must  be  construed 
niost  strongly  against  the  party  pleading  it,  be  taken  that 
the  bankruptcy  occurred  after  the  original  cause  of  action 
accrued  (a),  and  before  the  judgment  recovered  in  the  ori- 
.ginal  action,  and  might  therefore  have  been  pleaded  in  bar 
"of  that  action  : — Consequently,  it  cannot  now  be  pleaded  to 
the  declaration  in  sci.  fa.,  Cooke  v.  Jones  {b\  £  Wms, 
Saunders,  72,  t.  in  the  notes* 

Mamel,  contri.  In  Kinnear  v.  Tarrant  and  O7f0fAer(e)» 
it  was  held,  that  to  sci.  fa.  against  bail  upon  their  recog- 
nizances, it  is  competent  to  the  defendant  to  plead  in  bar, 
that  before  the  issuing  of  the  alias  writ,  die  plaintiff  be- 
came bankrupt,  and  a  commission  issued  against  htm,  in 
which  he  was  declared  a  bankrupt  before  the  return  of  the 
writ,  and  his  effects  &c.  assigned  to  the  provisional  as* 
signee,  who,  before  plea  pleaded,  assigned  to  the  assignee 
under  the  commission,  who  was  entitled  to  sue  the  defend- 
ant, &c.<    That  case   much  resembles  the  present     But 

(a)   Vide  Eayllar  v.  Sherwood,         (b)  Cowper,  797,  738. 
nnie.  ii.  401.  (f)  15  Bast,  693. 
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upon  priBciple  alone,  the  plea  may  be  supported.  Tbi$ 
oKide  <rf  proceeding  in  8ci.  fa.  is  in  reality  an  action;  and 
ray  thing  may  be  pleaded  in  bar  of  an  action,  which  shows 
that  the  right  of  action  is  not  in  the  party  suing.  Now 
here  the  friea  states,  that  before  the  issuing  of  the  sci.  fa.  the 
plaintiff  became  bankrupt,  and  that  certain  persons  were 
appointed  bis  assignees,  whereby,  and  by  force  of  the  sta- 
tatesy  all  the  personal  estate  and  effiects  of  the  plaintiff  be* 
came  and  are  now  absolutely  Vested  in  such  persons  as  such 
assignees ;  by  virtue  wh^edf  and  by  force  of  the  statutes, 
the  assignees  became  entitled  to  the  dami^es,  execution 
whereof  is  prayed.  By  force  of  the  ^tatu^es,  the  beneficial 
interest  in  the  damages  became  vested  in  the  assignees.  If 
Au  be  so,  the  right  of  action  cannot  be  in  the  bankrupt 


61S 


iBSS. 


Hatwab|». 


Alexander,  in  rep\y»  Kinnear  v.  Tarrant  is  no  answer 
to  the  proposition  that  the  defendant  cannot  plead  any 
matter  to  the  scire  facias  on  a  judgment,  which  he  might 
have  pleaded  to  the  original  action.  It  would  appear  from 
the  i^ea  in  that  case,  that  the  bankruptcy  intervened  be- 
tween the  recovery  of  the  judgment  and  the  issuing  of  the 
alias  sci.  fa. 


Patteson,  J. (a). — This  is  a  proceeding  in  scire  facias, 
on  a  judgment  in  assumpsit,  recovered  by  the  plaintiff. 
The  defendant  has  pleaded  that  the  plaintiff  has  become 
bankrupt,  but  it  is  not  distinctly  stated  when  he  so  became 
bankrupt.  The  plea  begins  by  stating,  that  before  and 
on  and  after  December,  1831,  the  plaintiff  carried  on  trade 
as  a  printer,  and  that  afterwards,  to  wit,  on  the  day  and 
fear  aforesaid,  be  became  and  was  a  bankrupt.  This  date, 
which  is  laid  under  a  videlicet,  is  immaterial.  It  is  not 
averred  when  he  became  a  bankrupt.  And  with  the  latter 
part  of  the  plea  also  (which  bis  lordship  read)  it  is  perfectly 
consistent  that  the  bankruptcy  may  have  taken  place  before 
the  judgment.     Therefore,  perhaps,  the  defendant  might 

(a)  Lord  Denman  was  absent  on  public  business. 
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1835.        have  pleaded  the  bankruptcy  in  bar  of  the  original  action ; 

and  there  is  no  point  more  clear  than  that  the  defendant  cao^ 

not  plead  any  matter  to  the  scire  facias  on  a  judgment,  which 

he  might  have  pleaded  to  the  original  action.   This,  indeed, 

is  not  controverted  by  Mr.  ManseL    I  have  been  looking 

into  the  authorities  referred  to  in  fVilliams^s  Saunders  {a\ 

and  I  find  that  in  those  cases  it  appeared  affirmatively,  that 

the  matter  might  have  been  pleaded  before.    Here  it  does 

not;  but  I  think  that  the  defendant  was  bound  to  state 

affirmatively  when  he  became  bankrupt.    The  plea  is  to  be 

taken  most  strongly  against  the   party  pleading  it.     In 

Kinnear  v.  Tarrant^  I  find,  upon  looking  into  the  pleadings, 

that  it  appears  negatively  that  the  bankruptcy  could  not 

have  been  pleaded  to  the  original  action.  I  think  therefore 

that  the  plea  is  bad  on  special  demurrer.    I  do  not  say 

whether  it  would  or  would  not  be  good  on  general  de* 

murrer. 

'  Williams,  J.— I  entirely  agree.  It  is  left  in  waceu 
taiuty  upon  this  plea  whether  this  matter  might  or  might 
not  have  been  a  defence  to  the  former  action. 

CoLERiDOB,  J. — I  am  of  the  same  opinion,  and  on 
this  short  ground :  The  plaintiff  having  a  cause  of  action 
against  the  defendant,  recovers  judgment;  and  it  is  to  be 
presumed,  that  he  is  entitled  to  the  fruits  of  his  judgment 
But  it  is  said  that  something  has  occurred  to  deprive  him 
of  his  prirn^  facie  rights ;  namely,  the  bankruptcy  of  the 
plaintiff.  Whether  this  is  an  answer  to  the  plaintiff's 
claim,  depends  upon  i£7Aeii  the  bankruptcy  happened;  and 
as  the  defendant  seeks  to  take  from  the  plaintiff  a  primft 
facie  right,  he  should  state  clearly  in  his  plea  all  that  is 
necessary  for  that  purpose. 

Judgment  for  the  plaintiff. 
(A)  Vol.  ii.  p.  f%  u 


MICHAELMAS  T£RM^  VI  WILL.  IV. 


The  Baron  de  Rutzen  and  Wife  v.  Fahr. 

JLlEBT  for  8s.  4cf.  for  tolls  in  respect  of  twenty-five  oxen,  Accounts  of 
&c.  bought  by  the  defendant  at  a  certain  fair  and  market,  [olVofTmar- 
alleged  to  belong  to  the  plaintiffs  in  right  of  the  Baroness,  l^et,  signed  by 
held  at  Narberth  on  the  26th  Sept.  1833.     Plea:  nil  debet.  deSasLd,**"^^ 
At  the  trial  before  Gumey,  B.,  at  the   Pembrokeshire  styling  himself 

-   ,  .  -  managing 

spring  assizes,  1834,  certain  accounts  of  the  receipt  of  rents  clerk  of  a  de* 

and  of  tolls  of  Narberth  market,  found  amongst  the  muni-  ^^^of 'hg*^* 

ments  of  the  ancestors  of  the  Baroness  de  Rutzen,  were  ten-  claimant's  an- 

dered  in  evidence  in  support  of  the  plaintiffs*  claim,  in  right  evidence^of^^ 

of  the  Baroness,  to  hold  markets  and  fairs  at  Narberth,  and  title,  although 
■         11     1  1    1  .      •  .  .  ^#.1  such  accounts 

to  receive  the  tolls  demanded  in  this  action.     Of  these  ac-  Q^e  found 

counts,  some  were  in  the  handwriting  of  and  signed  by  one  a^nong  i*»e  . 

.  .-.  -aT      family  muni- 

James,  deceased,  who  had  been  bailiff  or  agent  of-  a  Mr.  ments  (a). 

Simmons,  a  former  owner  of  the  property  inherited  by  the  immateri  rt 

Baroness  de  JRutzen,  and  others  were  in  the  hand-writing  of  evidence 

of  one  Protheroe,  deceased,  who  was  proved  to  have  been  IJIiuTi'^s^not' 

managing  clerk  to  James,  and  to  have  been  in  the  habit  of  ^  ground  for 

making  out  his  accounts  for  him,  and  signed  by  Mr.  Sim^  trial,  unless 

mons,  but  not  by  either  Protheroe  or  James.   The  former  set  ^^®  Court  can 

see  tnat  tiie 
of  accounts  were  not  objected  to,  but  to  the  admissibility  evidence  did 

of  the  latter  accounts  the  defendant  objected,  on  the  ground  ||J^^[J^the 
that  they  did  not  purport  to  charge  the  person  by  whom  jury  in  form- 
they  were  written.     Both  sets  of  accounts  were,  however,  ^^^^^  oMhat" 
admitted  by  the  learned  judge,  and  read.    A  verdict  having  ^^  opposite 
been  found  for  the  plaintiffs,  Sir  James  Scarlett,  in  the  fol-  upon  the  re- 
lowing  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ^""^?f  ^* 
ground  (amongst  others  which  it  is  not  necessary  to  men-  must  have 
tion)  that  the  accounts  written  by  Protheroe  ought  not  to  ^*^Jf,^^ 
have  been  admitted.    In  Easter  term,  1835,  dence. 

Cresswell   and   Evans  shewed  cause.      The  accounts 

(a)  The  facts  stated  In  the  Uxi  are  those  reported  by  the  learned  baron  and  proved  at  this 
trial.  This  margynal  note,  on  the  contrary,  is  framed  from  the  judgment,  and  from  a  supposed 
state  of  facts  assamed  in  that  judgoicnt, — inasmnch  as  the  judgment  ought  not  to  be  considered 
as  an  authority  With  reference  to  any  facts  which,  though  proved  at  the  trial,  ircie  not  either 
expressly  or  impliedly  adopted  in  the  judgment. 
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1S85.         written  by  Protheroe,  who  was  shewn  to  have  been  the  ma- 

^^^■"^      naging  clerk  of  James,  and  to  have  been  in  the  habit  of 

RuTZ£N       making  out  his  accounts^  and  signed  by  Mr.  Simmons,  and 

p^'  found  amongst  the  family  muniments,  must  be  taken  to 

have  been  accounts    rendered    by  James,  wad  cbargiQg 

him  with  the  receipt  of  the  rents  and  tolls  meodoned  io 

these  accounts.     Either  Proiheroe  may  be  considered  to 

have  been  the  agent  of  James  for  the  purpose  of  ronderiog 

these  accounts,  or  it  may  be  inferred  from  the  facts  that 

the  accounts,  though  not  signed  by  JameSf  were  in  fact 

rendered  by  him. 

But,  indeed,  it  is  immaterial  whether  this  evidence  was 
admissible  or  not,  for  it  cannot  have  materially  influenced 
the  jury;  and  therefore  the  Court  will  not,  although  it 
should  consider  the  accounts  inadmissible^  make  the  im- 
proper reception  of  them  the  ground  for  granting  a  new 
trial.  There  were  several  similar  documents,  to  which  no 
objection  was  made,  which  sufficiently  established  the 
point,  to  prove  which  they  were  all  produced.  [Lord 
Denman,  C.J.  It  is  not  enough  for  you  to  say  that  the 
reception  of  this  evidence  could  have  made  no  difference : 
you  should  have  taken  care  not  Io  put  in  bad  evidence. 
Coleridgep  J.,  referred  to  Crease  v.  Barrett  (a)  (then  lately 
decided  in  the  Exchequer,  and  not  at  that  time  reported^) 
as  having  decided  that  the  alleged  unimportance  of  a  pieoe 
of  evidence  improperly  rejected  or  admitted^  was  no  ground 
for  refusing  to  send  the  case  down  for  a  new  trial.]  The 
Court  of  Exchequer  must,  in  order  to  come  to  that  deci- 
sion, have  overruled  many  cases;  as  Doe  A. Lord  Tejfnkam 
v.  Tyler  (6),  and  other  cases  upon  which  it  is  founded.  It 
is  submitted,  that  if  the  Court  see  that  the  evidence  is  not 
material,  they  will  not  send  the  case  back  for  a  new  triaL 
[PattesoHf  J.  Notwithstanding  the  ruling  of  the  Court  of 
Exchequer,  we  have  much  doubt  upon  this  point.  There 
is  clear  authority  to  the  contrary, — that  the  Court  will  not 

(a)  1  Crompt.,  Mees.  ft  Rose.  (6)  6  Biugh.  961;  4  Moore  U 

919;  1  Tyrwh.  9c  Greng.  ilS.  Pa^ae,  377. 
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i;rftiit  a  new  trial  on  the  ground  of  the  improper  reception        18S5. 
of  immaterial  evidence.] 

Sir  William  Folleit,  contri.  The  documents  in  question 
were  not  admissible.  The  entries  could  not  charge  Pro- 
fkeroe  himself;  nor  is  there  any  evidence  to  shew  that 
Protheroe  was  clothed  with  such  authority  that  an  account 
reodered  by  Proiheroe  would  have  been  evidence  against 
J^nnes,  in  an  action  brought  against  him  by  Simmons. 
Nor  is  there  any  ground  for  saying  that  the  accounts, 
coming  from  amongst  the  family  muniments,  and  signed  by 
the  owner  for  the  time  being  of  the  property,  must  be 
taken  to  have  been  rendered  by  his  agent.  There  is  no 
evidence  of  a  render  by  him,  and  the  absence  of  his  signa- 
ture affords  an  inference  that  they  were  not  rendered  by 
bim.  The  signature  of  Simmons  shews  only  that  he  had 
received  the  money  from  some  quarter. 

Then  it  is  said  that  this  evidence  is  not  material,  and 
that  this  is  a  ground  for  refusing  a  new  trial.  The  evi- 
dence was,  at  the  trial,  treated  as  material ;  for  it  was  ob- 
jected to, — the  question  of  its  admissibility  was  argued, — 
and  the  evidence  was  eventually  put  in.  After  this,  it  can 
hardly  iie  in  the  mouth  of  the  plaintiff  to  say  that  the  evi- 
dence was  immaterial.  The  case  in  the  Exchequer,  the 
judgment  in  which  was  given  after  taking  time  for  conside- 
ration, seems  to  be  a  conclusive  authority  to  shew  that  the 
alleged  unimportance  of  the  evidence  can  be  no  ground  for 
refusing  the  rule  for  a  new  tiial.  At  all  events,  the  new 
trial  will  be  granted,  unless  the  Court  can  see  that  a  con- 
trary verdict,  given  upon  the  remainder  of  the  evidence, 
would  beyond  doubt  have  been  a  bad  verdict.  In  this 
case,  it  is  impossible  for  the  Court  to  take  upon  themselves 
to  say  that  the  evidence  improperly  admitted  was  entirely 
immaterial,— the  more  especially  as  the  accounts  themselves 
are  not  at  present  in  Court. 

Wilson  and  Vau^tin  f¥itlmms  appeared  on  the  same 
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1835.        side,  but  the  Court  said  that  they  would  consider  whether 
it  was  aecessary  to  hear  them. 

The  judgQieiit  of  the  Court  was  now  delivered  by 

Lord  Denman,  C.  J.,  as  follows : — In  order  to  prove 
the  plaintiffs'  title  to  a  market,  for  disturbing  which  thb 
action  was  brought,  recourse  was  had  to  certain  leases 
found  among  their  muniments,  and  also  to  certain  accounts 
of  rent  for  the  same  market,  found  in  the  same  place. 
Some  of  these  were  accounts  signed  by  the  person  who 
was  then  steward  of  the  plaintiffs*  ancestor,  wherein  he 
charged  himself  with  the  amount  of  such  rents.  To  these 
no  objection  was  made.  Other  accounts  of  the  same  na- 
ture were  produced,  signed,  not  by  such  steward,  but  by  a 
person  styling  himself  clerk  to  such  steward  (a).  There 
was  no  parol  evidence  to  shew  that  this  person  was  ever 
employed  by  the  steward,  but  the  papers  were  tendered  as 
speaking  for  themselves  (a).  They  were  severally  objected 
to  when  tendered;  but  the  learned  judge  admitted  them  in 
evidence.  We  are  clearly  of  opinion  that  they  were  not 
admissible,  because  they  do  not  purport  to  charge  the  per- 
son whose  signature  they  bear. 

We  were,  however,  strongly  urged  to  discharge  this  rule 
for  a  new  trial,  even  though  this  evidence  may  have  been 
improperly  received,  on  account  of  the  manifest  prepon- 
derance of  the  proof  arising  from  that  which  was  unobjec- 
tionable. To  induce  us  to  adopt  this  course.  Dot  d.  Lord 
Ttynham  v.  Tyler  was  strongly  pressed  upon  us,  founded, 
as  it  was,  upon  some  former  precedents  both  in  this  Court 
and  in  the  Common  Pleas.  The  same  argument  was  urged 
in  the  Court  of  Exchequer,  where  evidence  had  been  im- 
properly rejected,  in  Crease  v*  Barret,  but  the  answer 
Svas  given,-^''  It  may  be  that  the  evidence  may  be  readily 
tsplained,  and  may  not  weigh  in  the  least  against  the  very 
strong  evidence  to  which  it  was  opposed ;  but  we  cannot 

(s)  Sed  vide  ante,  617  4 
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on  this  account  refuse  to  submit  it  to  the  consideration  of 
a  jury."  Baron  Parke,  who  pronounced  the  judgment  of 
that  Court,  discusses  the  point  at  large ;  and  a  new  trial 
was  granted  because  the  Court  could  not  say  that  if  the 
evidence  had  been  received,  it  would  have  had  no  effect 
with  the  jury,  nor  that  it  was  clear  beyond  all  doubt,  that 
if  the  verdict  had  been  the  other  way,  it  would  have  been 
set  aside  as  improper. 

In  like  manner  we  are  not  convinced  that  the  documents 
improperly  admitted  did  not  weigh  with  the  jury  in  forming 
their  opinion,  or  that  their  verdict,  if  given  for  the  defend- 
ant, must  have  been  set  aside  as  against  evidence.  On 
this  point  therefore  the  rule  must  be  made  absolute ;  and 
we  need  not  refer  to  the  numerous  other  points  that  have 
been  debated. 

Rule  absolute. 


BiDDLBCOMBE  V.  BoND, 

On  l6th  December,  1834,  the  defendant  executed  a  war^  ^  stipulation 
rant  of  attorney  to  enter  up  judgment  for  170/.    By  the  ghall ootb©" 

defeazance  indorsed  thereon,  it  was  agreed  that  no  judg-  entered  op  on 

r      ,  •*     ^    a  warrant  of 

ment  should  be  entered  up  or  execution  issued  unless  or  attorney  be* 

until  default  should  be  made  in  payment  of  170/.,  by  three  J^J,  un*^*" 

instalments  on  certain  specified  days.     Previously  to  the  the  conusor 

first  instalment's  becoming  due,  the  parties  entered  into  an  meantime 

agreement  that  in  consideration  of  30/.  and  26/.,— to  be  paid  j'^'^f  *>econ»e 

bankrupt  or 

by  the  defendant  in  the  manner  and  at  the  times  therein  iwolvent,  does 

mentioned,  and  the  remainder  of  the  debt  by  instalments  noto"«tthe 
,  ,  ...  conusee  from 

of  various  small  sums,  according  to  his  ability,  so  that  the  the  right  to 

whole  should  be  discharged,  with  interest,  on  or  before  1st  ^^^J  heiore^' 

April,  1836, — then,  unless   the  defendant  should   in  the  tbedayspeci- 

meantime  have  dbposed  of  his  business,  or  unless  he  should  conusor  be 

tfi  insolvent 
dreumsianees,  although  he  may  not  have  become  bankrupt  or  taken  the  benefit  of  an 
insolvent  debtors'  act. 


BlDVlBCOVBE 
V. 
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1895.  fiavt  become  bankrupt  or  imohemi,  the  ptainltff  should  boI 
enter  up  judgment  on  hit  warrtnt  of  attorney;  but  Ihet 
otherwise  it  should  remain  in  full  force. 

^»»>'-  8th  of  July,  1835,  the  plaintiff  entered  up  judgmeot  on 

the  warrant  of  attorney,  and  issued  a  writ  of  fi.  in.  againa^ 
the  goods  of  the  defendant,  who  at  that  time  had  not  W* 
come  bankrupt  or  tak^n  the  benefit  of  the  Insolvent  Act, 
but  was  not  in  a  situation  to  pay  the  whole  pf  his  debts. 

An  order  having  been  made  by  Williams^  J.,  to  set  aside 
the  judgment  and  execution,  the  plaintiff  subsequently  ob^ 
tained  a  rule  nisi  to  set  aside  that  order.    Against  this  rule, 

Hodges  now  shewed  cause*  The  execution  issued  cod* 
trery  to  the  terms  of  the  agreement  entered  into  between 
the  parties,  and  therefore  issued  contrary  to  good  faith. 
The  true  meaning  of  the  agreement  is,  that  execution 
should  not  issue  unless  the  defendant  became  bankrupt  or 
took  the  benefit  of  the  Insolvent  Debtors'  Act.  It  was 
certainly  laid  down  in  Bayly  v.  Schofield{a),  by  Le  Blanc, 
J.  and  Bayley,  J.,  that  insolvency  with  respect  to  a  trader 
means  that  he  is  not  able  to  keep  his  general  days  of  pay- 
ment ;  and  the  same  doctrine  appears  to  be  recognized  in 
Cutler  v.  Sanger  (b) ;  but  the  contrary  was  established  by 
the  case  of  The  Birmingham  Benefit  Society  (c),  which  is 
precisely  in  point.  That  case  turned  upon  the  construction 
to  be  put  upon  33  Geo.  3,  c.  54,  which  enacted,  that  if  any 
person  entrusted  with  or  having  in  his  hands  or  possession 
any  money  belonging  to  any  friendly  society,  should  die  or 
become  bankrupt  or  insolvent,  his  executor  or  administrator, 
assignee  or  assignees,  should  pay  out  of  the  effects  of  such 
person  all  sums  of  money  remaining  due.  The  Vice- 
chancellor  was  of  opinion  that  by  the  term  **  insolvent**  in 
that  statute,  it  was  not  intended  to  designate  a  person  who 
had  made  a  mere  assignment  for  the  benefit  of  his  creditors, 

(a)  1  Maule  &  Selw.  354.  (c)  3  Simons,  421. 

(6)  2  Glyn  &  Jam.  459. 
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but  a  person  who  had  taken  the  benefit  of  the  Insolvent 
Di^btora'  Act.  In  that  net  of  parliament,  as  in  the  agree- 
Bwnt  in  the  present  case,  the  term  '^  insolvent*'  is  coupled 
with  the  word  ''  bankrupt;"  from  which  it  is  evident  that 
the  legislature  in  the  one  case,  and  the  parties  in  the  other, 
used  the  terra  **  insolvent''  as  designating  a  person  who  had 
taken  the  benefit  of  the  Insolvent  Debtors'  Act.  In  Parker 
V.  Gassage,  which  was  decided  in  the  present  term  in  the 
Exchequer,  the  same  construction  was  put  upon  the  word 
''insolvent"  as  in  the  case  of  The  Birmingham  Benefit 
Society.  The  word  ''  insolvent"  in  the  agreement  could 
not  refer  to  mere  inability  on  the  part  of  the  defendant  to 
pay  all  his  creditors,  because  it  is  evident,  by  his  entering 
into  this  agreement,  that  he  was  not  able  to  do  so* 

ErUf  in  support  of  the  rule.  If  the  construction  con* 
landed  for  on  the  other  side  is  to  prevail,  the  authority  to 
enter  up  judgment  in  the  event  of  the  defendant's  becoming 
insolvent  was  useless ;  for  it  would  be  idle  to  issue  execu- 
tion against  a  party  immediately  after  he  has  taken  the 
benefit  of  the  Insolvent  Debtors'  Act.  The  meaning  of 
the  agreement  was,  that  judgment  might  be  entered  up  and 
execution  issued  at  any  time  when  the  defendant  should 
have  contracted  greater  debts  than  he  had  the  means  of 
satisfying. 

Lord  Denman,  C.  J. — This  rule,  which  is  obtained  for 
the  purpose  of  rescinding  an  order  for  setting  aside  a  judg- 
ment and  execution  founded  on  a  warrant  of  attorney,  is 
opposed  on  the  ground  that  the  judgment  was  signed  con- 
trary to  a  stipulation  contained  in  an  agreement  entered 
into  between  the  parties.  That  agreement  stipulates  that 
unless  the  defendant  shall  have  become  bankrupt  or  in- 
solvent, the  plaintiff  shall  not  enter  up  judgment  before  a 
certain  time;  and  it  is  argued  that  the  defendant  was  not 
insolvent  within  the  meaning  of  that  agreement,  becauae  he 


^  ''  I  "       »     t'  :l  »'1     ■  f»''      '  ''  i'  )'  ir 
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1^5^      tad  riot  taken  tbe  benefit  of  an  insolvent  debtors'  act,     I 

^  ^"^y^       thmlt  tWaf  we  shoulii  not  be  justified  in  so  restricting  the 

'  "v.  raeaunig  of  the  word  **  insolvent."    It  does  not  follow  from 

Bo>P'        f\^^  fact  of  the  creditor's  having  entered  into  this  agreemeDt 

that  lie  was  aware  that  the  defendant  was  already  msol- 

vent.     The  word  '"  insolvent^'  must  have  a  hrger  constnic* 

tion  than  is  contended  for. 


Patteson,  J. — It  requires  a  very  strong  case  indeed  to 
make  the  word  ''insolvent/'  in  an  agreement  like  this, 
mean  insolvency  by  taking  the  benefit  of  an  insolvent 
debtors'  act.     It  is  a  forced  construction. 

Coleridge,  J. — The  burthen  of  t^e  argument  Iie3  upon 
the  defendant.  It  is  for  the  defendant,  who  seeks  to  oust 
the  plaintiff  of  an  ordinary  remedy,  to  satisfy.jUA^thait  the 
word  '^  insolvient"  cannothave  any  other  meaning  ^an  that 
which  the  defendant  gives  to  it.  , -..  - 

.    Bttle  absolute.  . 


/, .        Mee  and  BiGSBY  V.  TeMUNsoN« 

Toadeclara-   AsStjSlPSIT.    The  declaration  contained  a  count  fpr 

tion  upon  a      ^OQ/.  for  work  and  labour,  &c.  as  attorneys,  Slo,— •  count 
money  de-  '  ^  r     --w 

mand  and 

also  upon  an 

account 

stated,  the  de-       .....  .     •        .  i 

fendant  may,  in  his' plea,  allege  that  the* several  sums  mentioned  in  the  two  counts  are 

the  tame  debt  and  not  dUtinct  debts,  and  tbeti  plead  over  to  the  debt  so  consolidated. 

But  where  the  pl«mtiif  dedamA,  l8t,for  Work  ehd  labocn',--^9ndly,  for  money  paki, — 

and  3dly,  on  the  accow^t  istAtedva  plejk«fHiilegmg  ftbat  80^,  {laMel  of  ths  ft«ni  •mtMibatA 


200/.  for  work  and  labour^  &c.  as  attorneys^  8la,- 

for  200/.  for  money  paid, — and  a  count  for  fiOOA  on  ah 

account  stat^ed ;  ani;!  the  damages  were  laid  at  200/.     Fifth 


the  first  two  counts^  4y  admitted!  twb^  >»b'dtli^  oti  ^h  of  those  two  counts  separately  (|a). 
A  plea  of  set-DiFtpfa  otDtaMt^vim'sigafinbtai  teener  mka  'daimed  in  the  dedorattoo, 
which  sum  offered,  to  ,be  ^e^t^ofi^  A^e,4?%»MJ»nl>  ^H?ges  «0r  ^a  eq«fil,  to  th«  damtflP^  BWk* 
tained  by  the  plain fm  by  reason  of  the  uon-per/jb^anf  je^^f  the  promises  mtopjoni^  in 
the  declaration,  was  held  bad  on  special  demiArer. 

(a)  A  contrary  opinion  has,  it  is  ouderstood,  been  siace^expressed  in  tlie  Coort  of  Bcchifiifr. 


MICHAELMAS  TERM,  VI  WILL.  IV.  625 

plea  (a):  as  to  20L,  parcel  of  the  said  56/.  lis.  Sd.,  parcel        1835. 

of  the  iDoneys  in  the  first  two  counts  mentioned,  and  as  to        \^'^^ 

Mee 
20/.,  parcel  of  the  said  561,  1  \s.  Hd.,  parcel  of  the  money    and  anotlier 

in  the  last  count  mentioned,  actionem  non,  because  he  says    .^     ^'e  n 

that  the  €0/.  so  found  to  be  due  on  an  account  stated  is  Y\h\^  pi^a. 

the  same  CO/.,  parcel  of  the  moneys  in  the  first  two  counts 

mentioned ;  and  that  the  said  sums  of  SO/,  each  are  one 

and  the  same  debt  of  20/.,  and  not  other  and  diiferent 

debts   of  20/.     The   plea  further  alleged   payment  and 

acceptance  of  20/.  in  full  satisfaction  and  discharge  of  the 

promises  in  the  declaration,  so  far  as  the  same  relate  to 

the  said  debt  of  20/.  and  all  damages  sustained  by  reason 

of  the  non*performance  thereof. 

Seventh  plea:  as  to  17/.175«8£f.,  parcel  of  the  72l.3s.9d.  ScTernhplea. 

in  the  2nd  plea,  parcel  of  the  moneys  in  the  Ist  and  2nd 


(a)  The  pleas  not  set  oat  in  the 
text  were  to  die  following  effect : 
First,  non  assumpsit  as  to  ail  ex- 
cept as  to  111/.  ]3f.  5(f.,  parcel  of 
the  two  sums  of  300/.  in  the  first 
two  counts  mentioned,  and  except 
as  to  111/.  13<.  5d.,  parcel  of  the 
som  of  900/.  mentioned  in  the  last 
count :  Secondly,  as  to  72/.3<.  9(/., 
parcel  of  the  first  sum  of  11 1/.  ISi. 
5d,f  that  the  said  supposed  debt 
accrued  for  work  and  labour  and 
money  pud  in  and  about  the  de- 
manding a  debt  due  from  one 
Whiteloek  to  the  defendant,  and 
that  through  the  fraudulent  con- 
duct of  the  plaintiff*,  Mee,  the  de- 
fendant was  prevented  from  reco- 
vering :  Thirdly,  as  to  7/.  2f.  lOd,, 
parcel  of  the  said  sum  of  79/.  3<.9(/., 
a  plea  nearly  similar  to  the  last : 
Fourthly,  as  to  66/.  lis.  Qd.,  parcel 
of  the  said  sum  of  73/.  Si.  9(/.,  and 
as  to  56/.  tU,  8</.,  parcol  of  the 
sum  nf  11]/.  ISf.  5d.f  parcel  of  the 
sum  in  the  last  count  mentioned, 
actio  non  accrevit  infra  sex  au- 

VOL.  V.  SB 


nos :  (Fifth  plea,  set  out  above :) 
Sixthly,  as  to  72/.  3<.  9d,,  parcel  of 
the  111/.  13<.  5</.,  parcel  of  the 
money  in  the  last  count  mentioned, 
that  it  is  the  same  debt  as  the 
72/.  St.  9d.  in  the  2nd  plea  men- 
tioned, and  accrued  as  in  the  said 
plea  mentioned,  and  that  Mee  so 
acted  fraudulently  and  against  his 
duty  as  an  attorney  as  in  the  said 
Snd  plea  mentioned,  whereby,  &c. 
Averment,  that  at  the  time  of  stating 
the  account  in  the  last  count  men- 
tioned, and  of  promising  to  pay  the 
sum  of  72/.  3s.  9d,  so  found  due  as 
aforesaid,  the  defendant  was  igno- 
rant of  the  fi'aud :  (Seventh  plea, 
set  out  above:)  Eighthly,  as  to 
9/.  2s.,  parcel  of  the  several  sums 
of  72/.  3s.  9d.  in  the  2nd  and  6th 
pleas  mentioned,  but  not  parcel 
of  the  sum  of  17/.  17s.  &/.  in  the 
7th  plea  mentioned,  (being  a  sum 
claimed  by  the  plaintiffs  as  paid 
for  officers'  fees,  &c.  &c.)  non  as- 
sumpsit. 
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1835.        counts, — and  as  to  39/.  9-^.  8«/.,  residue  of  the  1 1 1/.  ISs.  5<i 

^^^^'^^^      in  the  1st  plea  first  mentioned,  and  to  which  the  2nd  plea 

and  another    ^^  "^^  pleaded, — and  as  to  1?/.  I?*-  Qd.,  part  of  the  72i.  3* 

^     ^-  9^*  in  the  6th  plea,  and  parcel  of  the  money  in  the  last 

count, — and  as  to  39/.  9s.  Sd.,  residue  of  the  1 1 1  /.  1 3s,  5d,  in 

the  1st  plea  secondly  mentioned,  and  to  which  the  6th  plea  is 

not  pleaded, — actionem  non,  because  the  plaintiffs  owed  the 

defendant  57l.  7s.  4(/.,  which  '*  equals  the  damages  sustained 

by  the  plaintiff  by  reason  of  the  nou-performance  by  the 

defendant  of  the  said  promises  in  the  declaration  men* 

tioned,  so  far  as  they  relate  to  the  sums  to  which  this  plea 

is  pleaded/'  and  out  of  which  money  so  due  to  the  defend-* 

ant,  he,  the  defendant,  is  ready  and  willing  to  set  off  and 

allow  to  the  plaintiffs  the  full  amount  of  the  said  damages, 

according  to  the  form  of  the  statute,  &c. 

First  objection       Demurrer  to  the  5th  plea  for  the  following  special  causes ; 

to  fifth  plea.  Pqj.  jjjgj  although  the  plaintiffs  have  in  and  by  the  declaration 
declared  in  200/.  for  work  and  labour  as  attorneys,  &c*  and 
in  200/.  for  money  paid,  and  in  200/.  for  money  due  «pon 
an  account  stated,  yet  the  defendant  in  his  5th  plea  hath 
averred  that  a  sum  of  20/.,  parcel  of  the  moneys  in  the  first 
two  counts  mentioned,  and  a  sum  of  20/.,  parcel  of  the 
moneys  in  the  last  count  mentioned,  are  one  and  the  same 
debt  of  20/.,  and  not  other  or  different  debts,  and  the  de« 
fendant  hath  not,  in  and  by  his  5th  plea,  offered  to  take  or 
taken  a  proper  issue  upon  the  declaration,  but  hath  pleaded 
and  shewn  other  matters,  and  hath  attempted  to  confine 
and  reduce  the  plaintiffs  to  one  cause  of  action  in  lieu  of 

Second  objec-   three  distinct  causes  of  action  ;  and  for  that  the  5th  plea  is 

^*^"'  double,  in  this,  that  the  defendant  hath  pleaded  that  part  of 

the  cause  of  action  in  the  1st  and  2nd  counts  mentioned, 
and  part  of  the  cause  of  action  in  the  last  count  mentioned, 
are  one  and  the  same,  and  hath  denied  that  they  ere  other 
and  different,  and  yet  hath  also,  by  the  5th  plea,  pleaded 
other  and  distinct  matters^  to  wit,  an  accord  and  satisfac- 
tion, as  a  further  answer  to  the  causes  of  action  in  the 

Third  objec-     introductory  part  of  the  5th  plea  mentioned ;  and  for  that 

tion. 
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it  does  not  state  to  how  much  in  particular  of  the  sum        18S5. 
in  the  first  count  mentioned,  and  to  how  much  of  the      ^^^'^^'^^ 

sum  in  the  second  count,  the  said  last-mentioned  plea  is  and  another 

pleaded.  ^     ^• 

.  TOMLTNSOK. 

Demurrer  to  the  7th  plea,  stating  the  following  causes  objections  to 
of  demurrer:  For  that  the  defendant  in  the  introductoi^  seventh  plea. 
part  of  the  7th  plea,  the  same  being  a  plea  of  set-off^  hath 
pleaded  as  to  17/.  7s.  9d,,  parcel  &c.  as  therein  mentioned, 
and  as  to  39/.  9s.  8e/.  residue  &c.  as  therein  mentioned,  and 
as  to  17/.  lis.  Sd.  parcel  &c.  as  therein  mentioned,  and  as 
to  39/.  95.  Sd,  also  residue  8cc.  as  therein  mentioned,  and 
then  pleads  that  the  plaintiffs  were  indebted  in  57L  7s.  4d., 
and  offers  to  set  off  that  sum  against  the  damages  in  respect 
of  the  said  sereral  sums  in  the  introductory  part  of  that 
plea  mentioned,  whereas  that  sum  is  insufficient  to  be  set- 
off against,  and  to  pay  and  satisfy  the  sums  in  the  introduc- 
tory part  of  that  plea  mentioned,  or  the  damages  in  respect 
thereof;  and  that  the  sum  of  57/*  7s.  4d.  is  pleaded  to  the 
whole  bf  the  sums  in  the  introductory  part  of  that  plea 
mentioned,  and  not  to  a  part  thereof,  and  to  the  damages 
in  respect  of  those  sums,  and  not  to  a  part  thereof;  and 
for  that  the  said  sum  of  57/.  7s.  4d.  does  not,  and  could 
not,  equal  the  damages  sustained  by  the  plaintiffs,  by  reason 
of  the  non-performance  of  the  said  promises,  so  far  as  they 
relate  to  the  sums  mentioned  in  the  introductory  part  of  the 
said  7th  plea. 

Joinder  in  demurrer. 

John  Bayley,  in  support  of  the  demurrer.     By  the  5th  Fifth  plea: 
plea,  the  defendant  has  attempted  to  confine  the  plaintiff  J^"^  ob^ec^ 
to  one  action  in  respect  of  three  causes  of  action,  by  aver-  tions. 
ring  that  the  causes  of  action  in  the  three  counts  are  the 
same.    This  he  has  no  right  to  do.     In  actions  of  assault, 
in  which  there  were  two  counts  stating  two  assaults,  it  was 
always  considered  that  a  plea  which  averred  that  the  two 
assaults  were  one  and  the  same,  was  bad  on  special  de- 
murrer.    There  is  no  hardship  on  the  defendant  in  com- 

s  s  2 
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1835.        pelling  hiin  to  plead  his  defence  j»<icord;,ng^t(f/ the  tijifp,  sts^te 

^^T^^"*^      of  the  case.     If  the  fact  be  that  the  defendaut  has  paid  SO/. 

and  another    for  work  done,  and  never  owed  the  plamtiirs  any  further  sum, 

ToMUNsoN     ^^  ^^y  plead  as  to  20/,  parcel  of  the  ,monejs  ii^  the  {first 

count  mentioned,  payment,  and  as  to  the  rest  nop  assumjp- 

sit;  and  then  he  might  have  pleaded  non  assumpsit  to  the 

second  and  third  counts.     To  the  pfea,  ^s.  it  now  stands, 

the  plaintiff  could  not  reply,  traversing, th9t,1,he  causes  of 

action  are  the  same,  and  then  lake  issue  on  the  accord  and 

satisfaction  pleaded;  and  he  would  take  an  intmatprial  is^ye 

if  he  were  to  say  that  the  three  causes  of  action  stated  i^n 

the  declaration  were  not  the  same. 

Fifth  plea:  Joseph  Addison^  for  the  defendant.     Ob^  deli)t  or  sum 

co"d  "b^  *-"    ^^  money  may  be  demandable  on  two  different  grounds, 
tions.  and  in  two  different  counts; ^t.  e.  first,  on  the  <^riginal  con- 

sideration; and  secondly^  upon  an  account, ^tated;an(^. in 
that  way  two  demands  may  be  in  fact  but  pne  and  the  same. 
Now  here  it  is  not  averred  that  tl^e  three  causes  qf  aqti<;^ 
are  the  same,  but  merely  that  20L,  parcel  of  the  sums  in  the 
first  two  counts,  is  the  same  debt  or  sum  of  money  i^s  20/. 
parcel  of  the  sum  in  the  last  count, — whic^h  may  ^w^Il,  t^. 
[Patteson,  J.  You  might  have  pleaded  that  tife  parties 
accounted,  sind  that  a  certain  sum  was  found  due,  and  as 
to  that  sum  accord  and  satisfaction.  Suppose  in  a  declara- 
tion there  is  a  count  fpr  goods  sold  and  delivered,  ^d 
another  count  upon  a  bill  of  exchange,  it  might  be  pleaded 
that  the  sum  due  for  the  goods  sold  and  delivered  was  the 
consideration  for  the  bill  of  exchange.]  That  is  another 
instance  of  one  debt  being  demandable  in  two  county  or 
forms  of  action.  By  one  of  the  new  rules  (a)  it  is  provided, 
that  a  count  for  money  due  on  an  account  stated  mjiy  be 
joined  with  any  other  count  for  a  money  demanci,  although 
it  may  not  be  intended  to  establish  a  distinct  subject-pi(M^r 
of  complaint  in  respect  of  ^  e^ch  of  such  coui^ts ;  which  re- 
cognizes the  possibility  of  two  demands  being  in  respect  of 

(a)  Reg.  II.  4  W.  4,  ante,  iii.  p.  3. 
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(ihc  H^bl.*''M6rc6ver,  Sheldon  v.  Cltipshdrji{a)  is'  a  direct 

autlidrify  on  ibis  part'  of  tlie  case. 

,.,;..,;.,  Mee 

and  anolher 

The  CouKt  called  upon  Bayley  to  proceed 'with  his  ^• 

^gument. 

'  ^^^y^!f*  1^6  7t)i  plea,  after  mentioning  the  several  Seventh  plea, 
sums'  to  Which  it  is  intended  to  be  pleaded,  and  which 
amount  to  1 14Z.  45.  8rf.,  pleads  a  set-off  of  57/.  75.  4rf. 
The  paynicnt  of  a  smaller  sum  cannot  be  pleaded  in  satis- 
faction of  a  larger,  nor  can  a  smaller  sum  be  pleaded  by 
way  of  set-off  in  entire  satisfaction  of  a  larger,  though  of 
course  it  may  be  pleaded  as  satisfaction  of  a  part  of  the 
larger  sum;  Thoinas  vl  Heathorh{b). 

*'  Joseph!  Addison,  contrd.  Thomas  vJ  Heathorn  is  distin-  Seventh  plea. 
guishabJe.  Heie,  there  i^  dh  averment  that  the  sum  of 
bil.'Ts,  4d.  eqiiaW  the  damages  sustained  by  the  non-per- 
formance of  the  promises^  which  IS  equivalent  to  an  aver- 
d^tit  that  there' is  tio  inore  due  m  respect  of  the  demands 
icr which  th(^  plea  is  pleaded.  There  was  no  such  averment 
in  tne  plea  in  Thomas  v.  Heathorn.  In  that  case  liayley,  J. 
8ayi,'^"The  plea  does  not  allege  that  no  more  than  400/. 
wad'  due,  but  only  that  that  was  the  finding  when  the  account 
wa^  ^dken."  The  damages,  which  are  unliquidated,  may 
Hkve'  been  less  than  the  amount  of  the  debt,-^indeed  they 
a^t*  laid  at  less, — the  aggregate  of  the  sums  mentioned  in 
th^  counts  being  600/.,  atid  the  d^Mages  b^ing  laid  at  200/. 
It  is  sufficient  if  the  sum  pleaded  by  way  of  set-off  exceed 
'or 'equal  the  damages  sustained  by  reason  of  the  non-per- 
foVniance  of  the  promises  stated  in  the  declaration.  [Cole- 
rid'g\i,  3,  The  plea  admits  the'  hon-paynient  of  the  larger 
'sUknl  and  k'e^ks  to  s^t'off  iimalle^r'  sum,  in  satisfaction  of 
'  tWe'  laVgferl "admitted  ncit  'to  have  b^en  paid.]  The  plea 
does'Vidt  udmit  that  the'tf(//7?ffgci  sustaitied  by  reason  of  the 

(a)  Sir  T.  Uaym.  449;  Sir  T.  (6)  3Dowl.iStIl)'1.647;  2  Barn. 

Jones,  158.  '     .      '  &  Crt»<iw.  477. 
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Mee 
and  another 

V, 
TOHLIKSON. 


Fifth  plea: 
Firat  objec- 
tion. 


Second  objec- 
tion. 
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non-payment^  are  greater  tlian  the  saoi  sought  to  be  set  off. 
If  a  greater  sum  had  been  inserted,  and  not  a  smalleri  the 
evidence  necessary  to  support  the  plea  would  have  been 
precisely  the  same.  All  that  is  necessary  is,  to  shew  that  the 
sum  pleaded  by  way  of  set-off,  exceeds  or  equals  the  amottot 
of  the  damages.  The  amount  stated  in  the  plea  of  set-off 
is  immaterial.  The  material  question  is,  whether  the  sum 
sought  to  be  set  off  exceeds  or  equals  the  deaumd  proved, 
and  in  assumpsit  the  demand  is  in  damages;  and  here  is  an 
averment  that  the  sum  set  off  equals  the  damages. 

Then  as  to  the  5th  plea,  Sheldon  v.  CHpikam  disposes 
of  the  first  cause  of  demurrer.  In  that  case  the  pbunliff 
declared  on  an  indebitatus  assumpsit  for  100/.  received  to 
the  plaintiff's  use,  and  also  on  an  insimul  computasset  for 
another  100/.:  The  defendant  pleaded  that  the  several  sums 
of  100/.  in  the  declaration  specified,  were  one  and  the  sane 
cause  of  action  for  one  sum  of  100/L  only^  and  not  for  seve- 
ral sums  of  100/.;  and  that  after  the  time  of  the  said  several 
promises  respectively  specified,  the  defendant  paid  to  one 
JB.,  by  the  plaintiff's  order,  30/.  in  part  of  payment  and 
satisfaction  of  the  moneys  in  the  declaration  specified;  and 
that  the  defendant,  in  full  payment  and  satisfaction  of  the 
said  moneys,  demanded  by  the  plaintiff  in  his  declaration, 
did  then  become  bound  to  the  plaintiff  in  a  bond  of  1£0/., 
conditioned  for  payment  of  6bL  to  the  plaintiff,  at  a  certain 
day  in  the  said  condition  specified,  as  yet  not  incurred, 
which  30/.  and  bond  the  plaintiff  accepted*  To  this  plea 
the  plaintiff  demurred,  but  the  Court  were  of  opinion  that 
the  plea  was  good.  Then  it  is  said  that  the  plea  is  douUt. 
But  duplicity  is  where  a  plea  avers  matter  which  coolains 
two  distinct  defences,  and  the  plea  is  not  double  in  that 
sense.  The  averment  that  the  20/.  parcel  of  the  sum  io 
the  last  count  alleged  to  have  been  found  due  oo  an  account 
stated,  is  identical  with  20/.  parcel  of  the  sums  claimed  in 
the  first  two  counts,  is  in  itself  no  plea,  but  merely  an  ex- 
planatory averment,  introductory  to  what  follows.  The 
whole  matter  of  the  plea  is  together  but  one  answer  to  the 
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cmibe  of  aclioo  |o  which  it  is  applied,     Aufl  further^  if  the         1836. 
twp  »uiDs  of  80/.  be  really  two  distinct  causes  of  action^      ^*m^^^ 
the  plaintiff  may  reply  that  fact.     Then  as  to  the  cause  of   and  another 
demurrer  lastly  alleged :  It  was  not  necessary  to  specify  how    ^     ^' 
much  ja  admitted  to  be  due  on  the  first  count  and  how  xhird  objoc- 
mucb  on  the  second.     No  such  specification  is  ever  made  ^^o'>- 
io  pleading  a  tender^  and  there  can  be  no  more  necessity 
for  such  particularity  in  a  plea  of  payment  than  in  a  plea 
of  tender.    [Coleridge,  J.   The  plea  admits  a  sum  to  be 
due  on  the  first  and  second  counts.     If  you  do  not  specify 
bow  much  is  due  on  each  county  the  plaintiff  cannot  know 
bow  QiMcb  the  defendant  admits  to  be  due  on  one  count 
and  how  much  on  the  other.]     If  this  plea  is  bad  for  this 
reason,  so  likewise  is  every  plea  of  tender.     Men  do  not 
uauaily  appropriate  their  payments  so  nicely  as  to  be  able, 
where  the  payment  is  made  in  respect  of  different  consi* 
derations,  to  prove  bow  much  they  have  paid  on  one  account 
aiid  how  much  on  another.     In  many  cases  such  a  separa- 
Uon  would  not  be  practicable. 

Jolm  Bajfley,  in  reply.  Sheldon  v.  Clipsham  was  decided  p^fd,  piea. 
when  the  practice  was  different  from  that  which  now  pre- 
vails. Tlie  objection  as  to  the  dupHcUy  of  the  5tb  plea 
may  be  abandoned.  But  that  plea  is  bad  in  not  shewing 
bow  much  is  admitted  to  have  been  due  upon  the  first 
count,  and  how  much  upon  the  second. 

Then  as  to  the  7th  plea :  It  is  palpably  bad.  After  g^jy^ji^h  pi^a 
alleging  that  57/-  7^.  4(/.  was  due  from  the  plaintiffs  to  the 
defendant,  it  thus  continues,  *'  which  said  sum  of  money  so 
due  and  owing  from  the  plaintiffs  to  the  defendant,  equals 
the  damages  sustained  by  the  plaintiffs  by  reason  of  the 
non^|>erformaiice  by  the  defendant  of  the  promises  in  the 
dedajration  mentioned,  so  far  as  they  relate  to  the  sums  to 
which  this  plea  is  pleaded,  as  in  the  introductory  part  thereof 
is  mentioned  and  set  out."  These  promises  relate  to  a 
debt  excetdmg  57L  7s.  Ad.  This  plea  therefore  is  clearly 
incorrect. 


TOVLINSOH. 

Fifth  plea: 
First  objec- 
tion. 
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less.  PATTBaCiN^  J.(a)  (after  briiiflj  statsag  the  pka^agsJ)^ 

^^'^>^'^^      The£rst  cause  of  fttitiurrer  to  thei3th  ple4  is,  that'  the 
and  another    defondaiit  b»8  pleaded  that  9DLy  part  of  the  sums  of  money 
demanded  :in>  the  first  two  countei  and  20/,«  -part  of  the 
tmm  demanded  hiuhe  last  county  are  one  dlebtof  90l*    My 
fifth  impi^ssidn  nvas,  that  this  was  a  good  ground  of  de* 
itiurrer.  •   In  actions  of  trespass,  wheiie  the  declanatiM 
alleges  that  the  trespass  was  committed  on  dtfera  days  nmi 
times,  it  has  always  been  considered  demurrable  to  averkhe 
identity  of  the  trespasses  (6).     It  appeared  to  me,  tberefdroi 
that  i  fortiori  it  was  demurrable  to  aver  identity  in  aetiotts 
of  debt  or  assumpsit.    In  actions  of  assault  also,  it  was 
considered  a  substantial  ground  of  demurrer  to  ater  the 
identity  of  the  assanlts,  where  there  were  two  ooitats. 
Mn  Addison  has  however  satisfied  my  ihind  that  the  aver- 
ment of  identity  in  the  5th  plea  is  not  dgeod  gromid  of 
deairarrer.     It  is  attsrred  thiat  the  smu  of  %di.  in^tbe  count 
upon  an- account  stated,  i^  partof'tbe  moneys*  mentioned 
in  the  two  other  counts.    The  new  rules  have  allowed  an 
account  stated  to  h^  joined  with-  another  money  count, 
alttough  itniay  not  be  intended  to  estliblish  a  disiinci  «ub^ 
jiect^matter  of  complaint  in  respect  o£  each  eountv    Look- 
ing at 'the  new  rules  and  the  reason  of  the  thing,  there  is 
notliingiobfectionable  in  this  averment. 
'  *  The  objection  principaUy  relied  on  is,  that  the  plea  does 
ndt  state  how  much  is  due  on  the  first  coun^  and  how  much 
dn  the  seeohci.'  I  think  that  this  is  a  good  objection.    Since 
the  new  rules  of  pleading;  we  must  consider  that  a  count  for 
work '  and  labour-  is  founded  on  a  different  cause  of  action 
from  a  count  foD^monet'-paid,'  and  the  plaintiff  ha9  a  right 
to  know  how  mwdv is* admitted  to  be  due  in  respect  of  oite 
cause  of  aK:tioil,  aad'*how  wiiloh  in  respect  of  the  other. 
The  only  diflioiilty  is,  thai  riif  course  of  pleading  a  plea  of 
tendert«itfaewiiote(deiahMtion'ha«  been  different.    It  is 


Tliird  objec* 
tion. 


(ii)  Ittrd  Demhan,  C  J.'VirW  nb^' 
sent  VB  account  of  indiflpvsftiMi. 

&  Moo.   118;   Watth  v.  Shaw,  1 


Alcoek*  &  Napier's  (Irish)  Rep.  g'. 
^  in'  coie  for  a  libel,  Edmonit  w* 
.1fa//«r,52Chitt.  Rep.a9l*.    . 


suffioienii  hkftjvrotertoijsay,  'that i  the » course  of  ^leadiog'faas        \^5. 
been  auch^  UmA  the  practice  ioithfttiparlicubinicas&h&stk'i-      ^^'^ 
ccMue  inveterate^.    It  doef  not  foikm  itbat  u^  «t  ito.  exIittDil    apd,  ^^o^i^^r 
tbat  form  pf  pleading  to  &  new  caBe^rrrespeciallj^^aiiiceiilbc    jp^^.g^, 
n^  rules«  tbe  otijeetof .wbiab  «va».lo..cure  .theidOrbj^liaM  ,    .  , , 

tot ihe  oUssytteaA^  arising  frorogeiietiaIiitjrmiph»adii|git  .Oto         m  ;.  .  -  i 
thbigrouild^  tiierefore,  the  plaintiff  is,  in  my  ofiinioDi  «ntir 
Ikd  to  judgraient  on  the  deoi^urrer  to  the  5th  .plea*  h 

.  iTb&7th.plea  pleads  a  set-off 4>f57i.  7s.  4c2.  to^l  Hi.  Hs.Sd.^  Seventh  plea. 
and 'avails  that  the  suiq  of  57 h  7s.  4dlm  equals  the  damages 
austained  by  the  plaintiffis,  by  reason  of  the  non-^perfovm* 
anoe  of  the  pronuses  in  the  declaration  men tioned^*  so  far 
aa  they  relate  to  tibetsuma  to  wbith  tbat  plea  is  pleaded. 
It  is  contended  that  aismaller  sum  may  be  set  off  by  way  .of 
deduction  fitom  a Jarger...  I  have  never  seen  ^ucbtcvtbii^ 
as  a.plea  of  seWpff  by  way  otireduction  of  damages^  iTbe 
practiceibas  been  to  pleads  a  krger  tsum  than  thatiflMSh 
tinned  in  the  declaration,  to  make  the  plea.:Coiisiateat.qn 
the&oeof  it^  and  then  to  sayithat  the  siim;offered  to. be 
set loff.exc^edi  the r damages.  I  do  not  know  tbat  tbe.aver- 
ment,  that  the  sum  offered  to  be  set  off  exceeds  the  dainagesp 
ia>  necessary ;  but;  the  plea  must  be  consistent  on  the-fiuce  of 
it.  It  is  argued  that  tbe  defendant  by  his  plea  sa>iBjiI  do 
not  deny  that  there  wasa  debt  of  114/.  due,  bittltheretta<a 
debt  due  to  me  from' the  plaintiffsi  which  equals  thedantdges  '  m«4..  •.  •  i 
sustained  by  the  non-performance  of  tbe  promises  a»  to  ibo 
114/.  This,  at  all  events,  is  a  ifdo;  mode! of  .pleading.  .J 
have  always  understood  that  a  plea  of  4et->off  >admit&  the 
sum  stated  in  the  declaration  tQ.bediie;  and  if  a  defendant 
pleads  a  set-off  to  a  portion  of  the. sum  stated  in. the  deda*' 
ralioB,  be  admits  that  portion  to  be.due,.kuKliishould/set.bff 
a  sum  of  tn6ney  at  least  equal  m  amounLi  If  it  is  intended 
by  tbe  plea  of  set-off  not;  to  plead. to  ihedelil^.butto  thd 
damages  arising  from  the  non<-perfeirmanoe  of  tfa^  promiaesi 
stated  in  the  declaratioq,  then  th,f^.  defendant  is  ^^ating  the 
damages  as  unliquidated,  and  a  setHiff  caMotbe  pleaded  to 
unliquidated  damages  (a).  The  d^tertddnt  might  ehh^Fhave 
(a)  Hardcoitle  v»  Netherwood,  5  Barn.  &  Aid.  93;  ante,  iv.  801,.  (^). 
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i8S$.       ivMfl«  an  averment  0[  identiiy*  and  pleaded  a«et-off  of  a 


s«»ip  equal  jq  amount  to  tbe  sum  in  one  of  tbe  counU,  or 
and  juioiJiMr  be  migbt  bave  omitted  tbe  averment  of  idendty,  and  in- 
Tquuwom.  creased  the  m^troff  to  dotfble  tbe  amountf  V(¥m  tbe  faoe 
of  tbe,7tb  plea  tbere  i$  an  attempt  to  «et  off  a  smaller,  in 
bar  of  n  demand  for  a  larger  «um ;  wbicb,  according  to  the 
principle  of  Tkmofi  v.  HeaSiomp  eanoot  be  done.  That 
which  is  all^g^  in  the  7th  plea  cannot,  I  think,  be  con- 
sidered as  tantamount  to  an  averment  that  o7A  7^*  ^d.  only 
is  dne  from  the  plaintiifs  to  the  defendant.  On  tbe  de- 
nuirrer  to  the  7tb  plea  aUoj  there  must  therefore,  in  my 
opinion,  be  judgment  f<9r  tbe  plaintiffs. 

Williams,  J.  concurred. 

Seventh  plea :       CoLESipoE,  J. — I  have  nothing  to  add  to  what  has  fallen 
ofr^Iic?  ^^^  ^^^  ™y  brother  Pfnttaon^  witk  respect  to  tbe  demurrer  to 
the  7  th  plea^  ei^cept  that  I  cannot  conceive  any  possible  ob^ 
jectipn  in  pring^le  to  a  plea  of  setoff  by  wsy  of  reduction. 
Fifth  plea:  As  to  the  ^th  plea^  I  cannot  see  bow  it  is  po^ible  to  sua- 

tioD  ^  ^^'  ^^^  ^^  consistently  with  tbe  rules  and  principles  of  plead- 
ing. Here,  the  plaintiff  by  his  declaration  alleges  that  he 
has  two  pauses  of  action,  the  one  for  work  and  labour,  the 
other  for  money  paid#  The  defendant  admits  by  bis  plea, 
that  &omt  money  is  due  on  both  counts.  The  plaintiff  has 
a  right  to  know  how  much  the  defendant  admits  to  be  due 
on  each  cause  of  action.  I  did  not  observe  that  Mr.  Addi- 
son, when  this  was  pressed  upon  him,  gave  any  answer,  ex- 
cept by  a  reference  to  the  practice  with  respect  to  a  plea  of 
tender.  Whenever  a  plea  of  tender  is  brought  before  the 
Court,  it  may  be  an  answer  to  this  objection  to  it,  that  such 
has  become  the  inveteratje  practice  of  the  Court.  There  is 
no  reason  why  an  irregularity,  which  has  prevailed  with 
respect  to  a  plea  of  ^ender^  should  be  extended  to  a  new 
case.  The  whole  is  an  attempt  at  a  novel  mode  of  plead* 
ing,  aud  is  not  entitled  to  the  favour  of  the  Court 

Judgment  for  die  plaintiff  on  both  demurrer8.(ii) 

(a)  Yidt  Heydan  v.  Tliompson,  ante,  ii.  403;  Marrack  v.  Etiih  1 
Mann,  k,  Bjfi.  Hi. 
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1B35. 

CooPEB  V.  Stevens  and  Wife* 

Assumpsit  for  goods  sold  and  delivered  to  the  wife^  The  delivery 
dum  sola.     Plea :  Noo  asmimpsit  infra  sex  aonos.     Repli-  ^^^^^r^to^a  ^ 
cation:  Assumpsit  infra  sex   annos.     At  the  trial  before  creditor,  ex- 
Lord  Denman,  C.  J.^  at  die  last  Gloucester  assizes,  it  ap-  {„  dimiDution 

peared  that  more  than  six  years  before  the  cocnmeucement  of  the  debt,  is 

...  ,  a  sufficient 

of  the  present  action,  the  plaintiff  had  sold  and  delivered  hay  part-payment 

to  the  wife,  dum  sola:  In  January,  1832,  previously  to  her  out^^ihe^**^ 
marriage,  she  requested  the  plaintiff  to  allow  her  to  sell  him  statute  of 
some  spirits,  saying,  'Mt  will  diminish  the  debt  I  owe  you;'' 
and  a  gallon  of  gin  was  subsequently  sent  by  her  to  the 
plaintiff  and  accepted  by  him.  It  was  objected,  that  this 
evidence  was  not  sufficient  to  take  the  case  out  of  the  statute 
of  limitations^  and  for  this  TippetU  v.  Ueane{a)  was  cited 
The  learned  Chief  Justice  was  of  opinion  that  it  was  suffi- 
cient, and  a  verdict  was  found  for  the  plaintiff  for  54/.  14$, 

LudloWf  Serjeant,  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection^  The  evidence  amounted  neither  to 
an  acknowledgment  nor  to  a  part-payment  sufficient  to  take 
the  case  out  of  the  statute  of  limitations.  All  that  it 
amounted  to  was,  proof  of  a  special  agreement  to  deliver  a 
certain  quantity  of  gin,  in  consideration  of  the  existing  debt. 

Lord  DehmaVj  C.  J. — In  Hart  v.  Nash,  in  the  Ex- 
chequer, which  had  been  tried  before  me  at  Kingston,  it  was 
held,  that  the  delivery  of  a  quantity  of  bats  might  be  con- 
sidered as  part  payment,  so  as  to  take  the  case  out  of  the 
statute  of  limitations.  We  cannot  find  that  that  case  has 
been  reported.  It  appears  to  us  to  be  precisely  in  point. 
We  had  better,  therefore,  see  some  of  the  judges  of  the 
Couirt  of  Exchequer* 

Cut*  ado*  tuU* 

(a)  1  Crompt,  Mees.  &  Rosci  25d< 


Cooper 
v. 


'CASES  IN' tM^^Ad^^fefe^Ck;    ' 

"iKJrd'DKNUf  AN,  X.'J!,  oVi  W'sdbstqiient  flay  in  Ae  term, 
saidi-^Oli  i'Wcitioii  "for  a  iie>^»  trial' the  qaestioa  was  raised, 
^lietner 'the  (felivery  and  Acceptance  of  a  quaolitj  of  gin,  m 
and^Wife  '^^^^ctio^  of  a  debt^  operated  as  part  payment  so  as  to  take 
the  case  out  of  the  statute  of  limitations.  :  Hart  v.  lfa$\  io 
the'  ExcHei^her,  was  supposed  to  determine  that  point.  We 
find  th^t  it  does  so.  When  goods  are  taken  on  an  agree- 
ment m  part  payment  of  a  debt,  we  consider  such  a  trans- 
action to  be  a  part  payment,  so  as  to  take  a  case  out  of  the 
statute  of  limitations. 

Rule  refused. 


'    '        ALL^iI^Bi^t;.  PnoUDtbck  ahd  Stoker. 

Trespass  T^lESPA^g    q^are,|clpus^m,.fregit.    .  Plea:    first  :not 
quare  clausum        .,  ^"     '         '  ,  '     U ,'  i  •    n        *      •    * 

fregit.    Plea:  gV"*>' v.^P^^^v*.  MRFMH)  ifJ^R^i^.^P^^^        thirdly,  a  private 

first,  general  ^^y .    fourthly,  a  pu^ic  bfghway.      TJ^  plain tiflf  joined 

issue «  secoiici**  , 

ly,  lib.  len.:      issue  on  |^e  first  pl^a,  anfj  traversed  tlie  others. 

Airdly,  a  pri-        At  ^jje  t^jal  i,efqre  r«M«/o»,.  J.,  at  the  Yorkshire  Spring 

vace  way  s  i  •  .  i 

fourthly,  a        assizes^  .1^34,  a  verdict  was  entered  for  the  plaintiff  far 

cause  ^as  rc-^  JCX)/.  damages,  and  405..  costs,  subject  to  the  award  of  a 

ferred,  and  it    barrister,  to  whom  the  cause  and  all  matters  in  diffidence 

was  agreed  ••!«.••.  ' 

that  the  fourth  betweep,  the  parties  were  refeired.     By  the  order  of  refer- 

wftMrawIf  ^^  enpe  it  was  ordered  th^t  tjie  fpurth  plea  should  be  wilb- 

and  that  the     drawn ;  that  the  arbitrator  should  have  power  to  direct 

should  have      what  shou\d  be  do|ie  by  either  party,  and  what  road  the 

power  to  di-     defendant  shoul^d  l^ave  \  ihaj  he  should  hear  and  decide  on 

should  be  done  ^^^  ^?^^^  pf  ^he  caus^,'  as  if  the  fourth  plea  remained;  and 

by  either  pai^    that  the  costs  of  the  cause,  and  of  the  reference  and  award, 

ty>  and  what       ,'''J,"'      ;".'»i'i' ■'».•••  •  u^^        >  •       ^ 

road  the  de-     sbpuld  bp  m  the  discretion  of  the  arbitrator,  who  showW 

fendanis  ''        '       »     " "'    »     ^  ^^    ^       ' 

should  have ;  chaki  h«t  should  deddo  im  tM»c(ie<t  ofitiie  aaosevs  if  the  ibuith  plea  i^ 

mained ;  and  thdt  the  costs  of  the  cf  use,,  and  of  the  reference,  to  b^  taxed  by  the 

proper  officer,  shblild  \M'\t\  hU  dfsditstitAi/^-m'a^'T^iatbV  f&bnd  for  the  plaintiff od  die 

1st  and  2nd  issMf^s,  Ai>d  ifbrttb^d^ftnijl^ntpi^^e  3<h;4md.  dji^pted  that  the  ^aiotil 

should  pay  the  defendants  the  costs  of  the  cause,  of  the  reference,  and  of  the  award, 

to  be  taxed  &c.,  tttid>set  b««WrdMd  «(i'bb»ii^>by^^f^dWs  :-- 

The  plaintiff  JSjentided  jtacvs^^on  fjyi^j^^^^i^dljj^  issue^  ^d  the  iefeiidaflts  ^otbe 
costs  of  the  cause  upon  the  3a  issue. 

Neither  party  is  entitled  to  costs  oo  die  4th  issue. 


MICHAELMAS  ;r^E^lI,  VI  FJLL-  IV. 
direct  |>y  whpm  ^i;4 .  tP. .  .\vhpm,  a^id  ^ii  ^wl^^t  ipflpj^^r^ jthe 
^ame  shpuld  be  paid ;  %j^  jt^i^^ .  the  ^f^j^. jSjhquld  bq  tax^,     X^lI^y 
allowed^  or  deducted  by  the  pfop^r  pffipef^  f(pdj^oifld.,^e  v. 

recovered,  if  uecessarji  in  like  mi^DDer  a3,|if  thf,  s^me  wer^   ^^^  hnailier. 
costs  in  the  cause.  ..,      *  > 

,SOth  December,  1834.  The  arbitrator  awa^dfid .tlpa^^a 
verdict  should  be  entered  for  the  ^defendants  oq  thQ.thjr4 
issuCi  and  for  the  plaintiff  on  the  first  and  se^rond  issues^ 
117th  one  shilling  dainages  on  each ;  that  the  plaintiff  shopld 
pay  to  the  defendants  their  costs  of  the  cause,  and  also  their 
costs  of  the  reference  and  of  the  award,  to  be  taxed  by  the 
proper  of&cer;  such  payment  to  be  made  on  demand  after 
the  expiration  of  fourteen -dn^  from  and  after  the  taxation 
thereof.  The  award  then  set  out  a  road  to  be  used  by 
the  defendant  Prouff/oc|:^,)i^s  f^ipi^y  jmd.B^rywU,  over  the 
locus  in  quo.  ry 

The  ];>ostea  stated  a  verdiit  fbV  th^'t>liindfr^on  th^  iirst 
dnd  second  i'ssiies  with  6A^  '^hilliti^  daihages  'tin  each,  and         ' 
a  verdict  for  the  defendant  oir  the  thirU'issub^  ••  (• 

It  became  a  matter  of  dispute  before  the  Master,  in 
wh^t  way  be  ought  to  tax  the  costs— whether  the  direction 
that  the  plaintiff  should  pay  to  the  defendants  their  costs  ,  } 
of  the  cause,  extended  to  all  the  costs  of  the '  cause^  or 
only  to  the  general  co^ts  of  the  cause  with  reference  to  tlie       f>     ,> 
third  issue,— and  assuming  that  it  applied  only  to  ^he  costs    V 
of  the  cause  with  reference  '  to  the  third  issue.  wWtliqr  • 

the  plaintiff  was  not  also  entitled  to  costs  on  the' issue 
upon  the  fourth  plea.  It  was  contehdecl  for  the  plaintiff, 
tliat  the  arbitrator's  direction  in  respect  of  ttie  road  to  be 
thenceforth  enjoyed,  was  tantamount  to  a  finding  against 
there  being  a  public  way,  and 'that' consequently  the  plain* 
tiff  was  entitled  to  the  costs  of  the  "fourth  plea.  The 
Master' was  of  opinion  that*  Ihe^ddfeadaHU  were  entitled 
to  coats  of  the  causQ  i^  JTfi^j^rt.qE  jthe  'j(|^4,  WWP  qnly,.nud 
that  the  plaintiff  wa^  MtttIM  *i6  the  tkints  oti'  the  rssue  of 
the  fourth  plea,  as  w^),ft«  t)o  tbe  aq$tA.Qf  {tlije<fir4t.aAd  seoood  . 
issues,  and  to  have  the^'dediibted'A-dib  tUe  defcqd^nt^*  costs. ' 
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1885.  The  defendants  obtained  a  rale  calling  upon  the  plaintiff 

to  shew  cause  wby  tbe  postea  sbouM  not  be  amended  pur- 

V.  suant  to  the  tenns  of  the  award,  or  why  it  should  not  be 

and^muXr    ^^^^^^^  ^  ^^®  Master  to  tai  the  defendants  their  general 

costs  of  the  cause. 

Cresswdl  now  shewed  cause.  The  defendants  having 
failed  on  the  first  and  second  issues,  cannot  have  the  costs 
of  those  issues;  but  the  plaintifF  who  has  succeeded  on 
them  is  entitled  to  the  costs  of  those  issues.  The  meaning 
of  the  order  of  reference  is,  that  the  arbitrator  shall  have 
power  to  give  costs  on  the  fourth  plea,  as  if  that  plea  had 
remained  on  the  record,  and  as  he  has  negatived  the  public 
right  of  road,  he  must  be  considered  as  having  found  that 
issue  for  the  plaintifF: — If  so,  the  plaintiff  is  entitled  to  the 
costs  of  it.  By  the  terms  of  the  award  the  costs  are  to  be 
taxed  by  the  Master,  so  that  it  is  evident  that  it  was  the 
intention  of  the  arbitrator  that  the  Master  should  have  some 
discretion  with  respect  to  the  costs;  and  by  the  determina* 
tion  of  the  Master  the  plaintiff  is  willing  to  abide.  . 

Alexander  and  Tamlinson  in  support  of  the  rule.  Ther^ 
is  no  restriction  on  the  discretion  of  the  arbitrator,  with 
respect  to  costs,  and  by  his  award  he  has  directed  the 
plaintiff  to  pay  to  the  defendants  the  costs  of  the  cause. 
There  is,  no  doubt,  something  to  be  done  by  the  officer 
with  respect  to  die  taxation  of  the  costs,  but  his  duty  is 
simply  to  see  that  no  improper  charges  are  made  by  the 
party  to  whom,  by  the  award,  tbe  costs  are  given;  and  that 
is  the  mere  ordinary  duty  he  would  have  to  discharge, 
howsoever  the  costs  might  be  payable.  The  Master  seems 
to  have  thought  that  he  was  bound  to  give  the  plaintiff  the 
costs  of  the  first  and  second  issues,  on  account  of  the 
manner  in  which  the  postea  was  indorsed.  But  his  autho- 
rity is  limited  by  the  award,  and  can  only  be  co-extensive 
with  the  power  which  that  imparts.  Now  it  is  impossible 
to  read  the  award  and  to  doubt  that  it  was  the  intention  of 


MICHAELMAS  TERM^  VI  WILL.  IV.  639 

the  arbitrator  that  the  plantifF  shouM  pay  the  general  eosts        18S5. 

of  the  cause.     Whether  the  poatea  has  been  frened  other-      ^""^^ 

,   ;         ...  ,   .       Allikby 

wise  than  according  to  such  intention  is  mimatenal.     It  is  «. 

the  plaintijgr$  entering,  and  must  be  amended  to  meet  the   ^JTmoSmtt. 

obvious  justice  of  the  case.    As  to  the  costs  of  the  fourth 

issue ;  it  is  impossible  that  the  plaintiff  can  have  them.    He 

cannot  have  them  by  virtue  of  the  record^  for  that  issue  is, 

by  mutual  consent^  removed  from  the  pkadings ;  nor  can 

he  have  them  under  the  award,  for  it  is  wholly  silent  as  to 

any  eosts  in  his  fisvour. 

Lord  DbnmaNi  C.  J.— This  rule  oughts  in  my  opioioni 
to  be  made  absolute  to  a  certain  extent.  The  fourth  plea 
was  Withdrawn  by  consent,  and  the  arbitrator  was  authorized 
to  give  costs  as  if  that  plea  had  remained  on  the  record. 
The  arbitrator  has  not,  in  terms,  said  that  the  plaintiff  shall 
pay  to  the  defendants  the  costs  of  that  issue :  He  has  merely 
said  that  the  plaintiff  shall  pay  the  defendants  the  costs  of 
the  cause.  If  the  arbitrator  intended  to  give  the  costs  of 
the  issue  upon  the  fourth  plea,  he  should  have  expressly 
said  so.  I  think  the  Master  has  done  right  in  allowing  the 
costs  of  the  first  and  second  issues  to  the  plaintiff.  But  I 
think  that  he  was  not  justified  in  giving  the  plaintiff  the 
costs  of  the  fourth  issue.  As  to  the  costs  of  the  third 
issue,  the  defendants  are  of  course  entitled  to  them  upon 
the  postea.  The  language  of  the  award  being,  that  the 
plaintiff  shall  pay  the  defendants  the  costs  of  the  cause*  to 
be  taxed  by  the  proper  oflScer,  the  Master  was  authoriaed 
to  tax  the  costs  which  the  several  parties  were  entitled  to 
by  the  postea :  and,  according  to  the  postea,  he  has  done 
quite  right  in  taxing  the  costs  of  the  first  and  second  iaanes 
for  the  plaintiff,  and  the  costs  of  the  cause,  with  reference 
to  the  third  issue,  for  the  defendant. 

Patteson,  J.— 'The  arbitrator  had  absolute  power  over 
all  the  costs  of  the  cause.  If  be  intended  that  the  defend- 
ants should  have  the  costs  of  the  issues  found  against  them, 


°%^fl»fflfPJ^^!^flW"  *)i?fe''^*PM&«fiii/ff  %i?^fi«^^*w»«n^.' 

feg^j?t8,4<^,  tji(^  ,g^nfi^{»l,.,<;^f<§  «f,tl»^,caw»  .9iR..4^tbijdu 

Williams,  J.,  and  Coleridge.  J^a  coacarred.  .,  ^ 

tlule  abfiolute  as  td  texmg  ^Ihe  defendants   their 
costs  of  the  cause,  except  upon  the  first  and  second^ 
issues,  bncT  the  fc 
be  entitled  10  the 
tlie  plaintiff  to  be 
and  second  issues.    .  .     .         ^         t       • 

-•y«ll  ^'  •**'      '*   -'"    '<"'-«      »;f»;rfrt  «.»»  }V>Am"|»1    h»»  ,ei|lv>lfuflUb  all) 

*         ,  Rex.v.Sillipant^JEsqu    ,    ,       i,      »  . 

risdiction,  uii-  evfh^in^^^tm^mwiM^Mi^ 

c.%27,  s.?*fo  which,  on  the  face  of  it,  purported  to  be  "for  the  repwrs 

was'in  fact  feVfeft##»»»ii|#|M|f»qpirt»ia>4intrf#l»'^y»^  U  '-«^i>!>f)o^  /l»«  li* 

The  Court  will  not  call  upon  Justices  to  make  an  order  for  the  payment  of  a  chureh- 
rate,  when  there  is  any  doubt  whetlier  the  justices  have  jurisdiction  to  make  sifchtMer. 


costs  of  the  cause,  except  upon  the  first  and  second^ 

.  issues,  bncf  the  fourtli^  plea.      Neither  pv^Y  to  . 

be  entitled  10  the  costs  of  the  fourtli  Ptef^^and^ 

tne  plaintiff  to  be  allowed  his  costs  oil  tne.nrst.. 
•  V,'  t.ri-V..r.r'    ;i^tv.u'mij  -^vritvtA  ai^tt«siw(f^vul')  ttiM 


t^?^\\l^\t 


of  retnriHirftiiig  the  cbnvelHrorcieii  for  moneys  expeildled  by        iibS5. 
him  t»  sucb,  during  the  pi*evioti8  year.    Oiie  iSeorge  Tffu '    '^^-"^ 
ekok,  all  iilbrftfitanl  occapier  of  (ands,  being  assesseil'  in  ^^ 

socb  rate,  at  the  sma  of  4/.  10s.  4d.,  s^ppeared  before  the  SttwFf  kt. 
Coji»i«torial  Court  of  the  Bishop  of  Exeter,  and  made  ob- 
jecttOQ  to  die  rate  that  the  glebe  lands  were  not  rated! 
Hiii  objection  was  however  over-ruled^  and  the  rate  was 
confirmed  in  due  form  on  2Sd  May.  '  Nichoh  having  re- 
fttBed  to  pay  to  the  churchwarden  the  rate  of  4/.  10s.  4d: 
upon  demand  made,  the  churchwarden  obtained  a  summons, 
under  53  Geo.  3,  c.  127«  s.  7$  convening  Nichob  before  the 
magistrates  to  be  assembled  at  Teignmouth,  on  8th  June 
following.  On  that  day  Nichoh  attended  at  Teignmouth, 
before  Mr.  SUiyiimt  wad  another,  magistrates  of  the  couuf^ 
of  PevoB,  and  after  the  churchwarden  had  swium  to  a  de* 
mand  asd  refusal  of  the  rate,  objected  to  the  validity  of  the 
mte  on  the  ground  of  the  omission  to  rate  the  glebe  lands, 
and  therefore  disputed  his  liability  to  pay  the  amount  in 
which  he  was  rated,  A  further  objection  was  taken  by 
Mr.  SilUfofit,  that  the  rate  was  made  in  order  to  reim^ne 
the  churchwarden  for  money  previously  expended  by  bim 
as  churchwnrdeni  whereas  by  law  a  rate  could  not  be  made 
for  sttch  purposes.  The  magistrates  upon  this  dismissed 
the  summons,  and  refused  to  make  any  order  for  the  pay- 
ment of  the  rate.  Upon  an  affidavit  of  the  churchwarden, 
stating  these  facts,  Sir  W.  JV.  Folktt,  in  Trinity  term,  obtained 
a  nilei  calling  upon  Mr.  SiUifunt  to  »bew  cause  wbyu  biui*^ 
d«nws  sbonU  not  issu^  commanding' 4Mm  to  make  an  order 
for  tke  payment  by  Nichoh  of  the  csseBsment  of  4/.  10|,  4d, 

CrvuMkr  now  tbewed  cause* ,  The  vaMity  of  this  rate  First  and 
bat  beett  qnestioBed  in  a»  eceleskslicarcottrt,  and  there-  AbteoGeof^*' 

fore  die  justices  could  not,  under  aa  0#d.  S,'  c;'  1^,  s.  7,  jurisdictioii, 

,         ,  ■  •  ■    itr*  1   V  beoause  rate 

issue  a  warrant  td  levy  the  sum  m.wbich  Nichoh  was  as-  ^ispaied  be- 

sessed.    The  act  gives  jurisdiction  to  the  jualioes  in  reapeot  |^  "^f?"* 

only  of  rates,  "the  validity  whereof  has  not  been  questioned  •cdesiastical 

in  any  ecclesiastical  court/'    Hhnv  «doee  noCappenr  to  have  ^^*"^ 

leoL*  V.  T  T 


^fiU4f4»Sfi 


CI9  rtAAz%  iti!iwm'Xmer*mfBnEDiQii»u 

JMk        bdehlaoy/cBipicflS/dcbimti  u^iiflbitiipiriofi  thatfeiiapftiliBnt^ 

'^^^    teir]tlo  dbomoBcf  tiaiiiel:  v^  Milnrm  {^^  <^%tA  fifar Isii^ts^ 

%  tb^  (i>  infill  itUel pravka  .mU^B.^ifie  \dlaii8Q,  tbroiiriligbt) 

iiponithis)^mtt  iiuTboitpnovitoisi./'  Aitaf  ^tbe^validitf  joE 

tliGTaffe^^^ir^llu^'Iifchility  of  the  ;pei:iQQ  from  %hom  ik^isiib^ 

manded,  be?  di9puA^d>  and.  tlie  partjf i  di#|MltiDfp  ^Jbye  af oib  ^pve 

ii   ' .  1  ;r^  tMioeAbor^ofi  itfii  ibo  jueticeo^  <lhQ  jiwstioei .  9\M\  £oiflear 

;''/;;;    gim^  jua^mnt  tbereon/'.i  Jliid  it  waa  hflidv  in  lAdr^vi 

V  <  o  Jtftfnrami.Uiat  the  juaticea  cstnnot  proceed  figaiiisila:pertji 

who  says  to  them*  bon&  fide,  that  he  dispulfa  tte  ydUity 

of  the  rate,  even  though  at  the  same  time  be  gives  a  reason 

'.     :  '  ■  "^  <lf  very  doiib$fu1  sUificiepcy,  but  grounded  ii|>o#  dtfaiatter 

which  might  be  litigalied  in  tlie  etfcteaiastioal.cpotft    ^lierf 

1%  Wf;QU^$ky  sul^ports^tbatdeaiyioA.  :  }l^^,..notA  mlgr thai 

ihesVnliditst^^f  .the^  irMeibeendiaputedTiii;  ti^i^iMcInicMticail 

ooii^  but  jtf^wtis.iigaiiiidiiputed  feature  the  mAgiaiirftcbluo  v 

Third  Doint:     ' •  The  ratb  tS/ ffHugaliivpiaA !thf^.groa«d  laloepi  by^ limliptgiU 

^i^mJoTlT  ^(At^^'^^d'^Hetefont'iliey.QaDlieil  bancaUeAiitKiDitiiiSil^etii 

churchwar-      ifarmnt'laanfuftrofi  1I4  .•  Airate  lOtnaoti  V^gnU^vbbJiknilaib^ 

'"'  the  purpose  of  reimhumrig  dhUrdbwtafdisiia  fat^&hon^pnm^ 

}.).  4  t..'....r^  p^nddd'by  ihfrn  in  Ihair  office;  TotP/iey^^aciii^sCtf)^  <0iiittibii 

J^nckester  V,  Tkoinpsoulf)^    ,  ,i     ..    iiVonf)  jtili 

Fourth  point :   o.  ITbift  Coui^t  wiU  not  issut.  A  iMndaoiua  i  tQ  cotnpel  mlgta<r 
J^mJSlRUeto  ir»Wa  tp,iaatte  adi8treis.warraBt(g>ta#»fow;the;pbjtn^^^ 

Bctindoabt-     ,   ,    '•  ...            '  *   .    -     .  t    '  •  ^v 'fi  oill 

fol  cases.              ^^j  ^  jy^^^j^  ^  g^j^^^  ^^^  Bw*f,im/e,«i.  68^.   Ifer%  tb^i. 

(b)  1  Barp.  &  Adol.  648,  do  action  would  have  laip  agidnst 

(c)  !2li0rd  Rajm.  lOOil.  the  justices  fordoing  the  acLwhlcti 
.    (vQ  Cli<temp.Hkrd«^.  3&I.  "         thd  meindaiiius  -wt>iiM^  \m^  «^ 

(f>,l%J4S^.^Mi,  ...  ..M  i  4uiredyy«tti)0ioak1ti|(fl^tba^4( 
(/Jl  5  Maddpc)(|  4^  f^ff*  ^^F^     ^or  the  jpajnwnt  of  U)e  rat^  ^f<^H, 

V.  Ch.  '     have  placed  tj>eni  io  this  praqica* 

<^  Iff  a  dh5u&iffol  6^;  jihtid^i'    ihent,  that,  In  case  df  tftidb^ftt^; 

win  fM)t  b^  rfsqUr^tt)  da  ah  tot'.^  Oey  loiust  AidieribiCVeiiaeniiibeb 

anaction— asthe^^ntineofadis-  uit  j.  or  ha7e  takeyi  the  nf  xi  aieiv— 
tress-warrartk;  ^.riv.  Imilii^'of  '"tKat  of  issuing  a  distress-waAanl,' 
fiac^fCiDo^L&RyfjGSb^^lAaii//  w(iil:>i  would  ha V&  tMMgHlr>U«fJtf 
8t  Cressw.  485;  Hex  v.  Junti^i  oj^     yy^hin  the  peril  of  an  action. 


0iini^ryfk0fy  i>i#  «k|iilMMc  w}ieiluJritMwftfr«irt>i|riml^        MM 

mwdjr  kgr  fArotMdiig  inr  llief  6eifl6MsticiA'€0iirK<i  i  '^  •  <it 
"  HiU  rUWiy  foy  ftMindirmif»'  tdtnie  fmigiilrit»/>edt)MilMk  Fifth  point; 
iBf  tUio  to  9idlte  an  orderjitbich  ibe'sltttlMti^vifQ rin«M  ^^^'^ 
b^  Mpadf  by  ^M7^  jitstioei.    Tbiff  t»  »  sletr  grottHdAr dU^  justice  only. 
miiafag  Ait  «|«|rtieiiioiii    - 

'  fiirlF;  fiF.  A/frM^MiitiA.  irUiepgrt^had^  u(p4mi  Attradiilg  First  point. 

beAife  llwjiiMio^s  in  purtimiice  ofifte  ftHfannoM^i  Mid  1b«t 

bB.lMiA«  bona  M^  ob>«tkm  io  'NMk(^  i«itfii»  mi0y>#iNl^tb«i 

he'«0iiit<  t»«p|teal'  t^  UMiadel^MrftieM  icM#t;M|U  iSM^/biil 

would  'tia^jbieft  jiitfti#«fd  iitf'i^itoitig'.io^iiMikeiad  dnkn 

Himy  boWevfeiv  tbtf  buiy  i4ijemMiy{iihb  ^KjrlidtfM  fHJ  Ihat      i  ,, .{ i     i 

*e<glBbekNN|» #tH»  iio4  kMtaffed  fi# tb»^fll»/iildr<b»iibt   :;' '       ;    ^, 

jcdtidn AatfhMairiy  bMwuiiAto ' b$r  biift^ itrthbieooleliMlieal 

cettit^ttodrtbat  eotiri  had  deciifaj^ai^ff.'  :•  '<    :<: 

^  1!M\netl  al^aolion  ia^  tlkac  Ibts  w  a  rata  lb«  vilidikf  of  Secaodpaiat. 

^hiohAor  Been  quaatianMd  in  the;  eeeksia^taloonrt^laflid 

that  therefore  the  justices  have  no  jurisdiction*     ila^*lh^ 

Sillily  bftte  rAta  blira  M«'oii}jb«enrqMMioiiod)Hft<^l8o     )    >q  ><    '  * 

dooidad'iiv  Ihatcbiirti  itiia'<aia  is  proe^efy  liMit itii wM«h  ,.t  .1.1.  ;,'!,.!>, 

ibe  aaagiatratea  ought  moat  especially  to  interfere.    ICole^       '"'^ '" 

tk^t  J.  U  that  clear  i    The  words  of  the  act  iire;''«  if  Wty 

one  duly  rated  to  a  church-rate  or  chapel-rat^e,  the  validity 

wbereof  ha$  noi  been  questioned  in  any  acalaaiipatical  courts 

ateH  ftfiiaa/'  and  ao  on  J    If  the  magistral«a  htfv«  tio  jnris- 

diction  ill  ft  case  such  as  this,  then  (her6*  is  no  modo  of 

nwipg  Al>« '•^^i  ^^  i^  'T^wW  anmr;  fipp[ii|thD<i9fCPQd|M(0- 

idad'  mtlb#4^th  aaoiio»^'&a  Gim  fiy  46  <i4n^><tb«t  ibeecdeu 

siattticat  court  has  no  power  to  i^fi^ree  the  ^aijrMefit  of  ahy 

rate^   unless  the  amount,  j^lue  fropi  \i^e  jfarfy  proceeded 

agakisl  exceeds   10^     Tiba  words  1  of  the:  adi  must  b* 

T  T  fi 


Third  point,      the  face  of  it  good.    .l«fiBtoj&p90Mi)(A(«iill|§^iijl^t^ 
arose  upon  the  face  of  the  rate,  and  Dawson  v.  WWafisott{a) 

tofWi^lbvw  ^hiTOblVar<lf>i§.^uirte§Ql^^^h§^utt!|(BWf^rR 

to  have.J^f^AJtak|^P,b|]^t^i^ftgf»tWJbf^ ,  r'Jm.lWHftWHW^MI 
the  rate  made  no  objection  on  this  ground,  but  contented 

the  question  to  hfiiPf^l^ m^f^^J^fWim  ,^*feJf? 
ground  whatever  for  holding  a  rate  made,  as  in  this  case, 
•>y.«feH5cJl##rA*§fcrWjiB*9BHBnce  of  a  resolution  of  the  in- 
habitants  in  vestry  assembledi  for  the  amount  of  disburse- 
ments made  by  such  church  wardens,  during  the  current  year, 
to  be  illegal. 
Fifth  point.  It  does  not  appear  that  the  other  magistrate  refused  to 

makie  the  order,  (whi<dr€>a^i<4«ifiM). 

•;:,:::';,:;,';;S  9rit%d,p.pfiMAN^,9.  j,~Thi|^^  M^^<fc^,f#««?rt?tteH»§fif- 

';jf4  ,wi„i;;     The  lattp^jfAMflflAus^f yri^,M*fn  ilJwpiffissHftfsfir 

•Ml.    f.,1,;     li,;d  .  •  •  •  ' 


.Of- 


any  ecclesiastical  court."    At  Brst  1  ihorfghf  ^'MrtWPIiftteft^   •i^j^^di 

(ti)  wo?Mi'AVi'H  .V  uoi'/itviC\  biic  ^fitin   jiIj  'lojOii'l  tiilj  iioqu  6J>oik 
2"<9i^ll|(^'il{  #4^^r^itfV^li6ligb'W^%ii3^  thal4lii  ^y^tll^  Fourth  point. 

''>C»te  lyriNli^*i'e!^Jiii^*d?^t^'Wei.»<}'  ijiiltfe^^^  TWrd  point. 

mt4«qi'^^^iid*^4Mih^»p^)<iki^^^tta^ 

,9?B3  giilJ  fif  8Ji  ^ijhcm  oiii'i  c  guililoil  lol  lijvuiiiif //  Iwinoij' 
-111  9i(l  1o  noijuIo8'ji  a  lo  ^oi(gUjifff^i^^f^^t^ifp^^7ii 

,icoY  JritiTHJDaflJ  gnhub  ^JiirjlriDv/doinilj  ihna  /d  'iLiim  ?.t,ij,i( 
.Under  an  order  of  nisi  prius,  a  verdict  was  entered  for  A  cause  in 

iBfe"BiaAi«lBK,%ftiJip'  ^(!k«'i  icostV 'M  /lAj^t^to       Sdtfhar 
-VMtoeW^i^rey.,^'itt&'W^fW-1awT  tcii^homifi^^caui^W^s  ^?" »^«»f,;^ 

'imhf^f^lr^&i'i^i^^^^^^^  ^h'eifeer  mvmit  ^iri^d  to  a.r 

'\4ay8iV'of*«^HetHyr  tf  V^Vdfiyt  fd/%Vdyf^Ha^W'di''ii  ri^tiWit  quwSon  of 

-"'iMff  bfe^tol^ea'f^M  6!>stij^c;?4!i^4i.ciiys8;^*d^i)e^itfise*By  ^Sd'o^^^'f^^^ 
'W'iith0'6(kieK'kii^  vi:^i'4^em\}'h%if^misi'iiia^M3 under 43 g. 3, 

discretiotl^tt?^IKfeirtilfftltat/V»H«  yif'-^iS^lWfct^'te  iitt^^y  '^''' l'\^^l{ ^ 

The  arbitrator  certified,  that  15/.  175.  Idl^itf  AWi^Wthe  ^'^^^5,^^'' 
plaintiff  at  the  tirHS  '^li^il^'^^feRi^S^  IfiiWhato  tb^  bail,  fendantto 

^  bail,  and  that 

hMt  caase  for  holding  the  defendant  to  hail,  (without  saying  for  what  amdttiir,)  Utia  that 
the  defeodant  shall  pay  th^^^^jA^^^f^ose,  is  sofficient. 


^^^^^  action;'-  and  he  directed  tbi^cibe»dl^taidai«  simddf^^ 
costs  of  the  cause,  and  that  each  party  should  pay  hia  own 
cOitj^'^^hldreffct-en^b.  '  OpMqn  afldavb, ^umgiiig'itbe 
iWaid'Mfoi'ciiiit*  O^arlii  aod  aUiliiigftiiat<t)ibf<t^tedaii^kKl 
iM^  i##eMed  foir  58/.,  Ef^okmmUu^r^^^Mitt'^V^ 
Aff'pliiiiliff  ttif  sboiM  t)aitoa'i4iy  M»dHi<d}>«if  dwainriwlfiu 
relates  to  the  arrest,  aod  the  alloMKapee  of  iMMlf^  iiild«4S 
Geo.  3j  c.  46,  should  uot  be  set  aside,  on  the  ground  that 
the' arbitrator  had  not  directed  whether  the  plaintiflF  had 
reasonable  and  probable  cause  for  arresting  for  jyty-ltoo 
pounds,  the  amount  for  which  the  defendant  waa  annested 
and  held  to  bail. 

Sir  fVUUam  FoUeii  shewed  cause. 

tibri  referred 'Hi?thr^IittWi  to  th«  t6stii  tindfeV  '^tfOJ-oV'S, 
t:  '46,  hib^t  be  ialc^ti  to  fiskve'beiit);  hot  whether  the  j^lMS 
'itadreasbii^lble  ahd  pi'b&aMe  <^iis6  f<^  arn^n/tut  W^tlil^r 
lie  had  i-eakooabte  and  probable  cause  id  aiYe^tforUfc 
aitiount  of  52/.,  yet  that  the  arbieratot  had  deddedt 'bilfy 
yhitfthd' plaintiff  had  treasonable  and  probable  ^kiuse  'to 
irr^st^  Vrhirfi  ttiay  mean  for  any  sum  above  80/.  They 
conteridcid,  that  for  this  cause  the  part  of  the  av^ard  vAMi 
relates  to  these  costs  should  be  set  aside,  or  that  th6  biitter 
should  be  refertiedHck  to  the  arbitrator.  * 

Lord  jytviiiiii,  C.  J.— The  arbitrator  had  pb*er  ip 
decide  wheihd>  tb6'  lilkhtiff  shoaM  pay  costs  uiide/  4$ 
Geo,  5y  c.  46.  '  jtle'h^^  done'^o^  and  has  accMipifiied  Us 
decision  with  a  statement — that  the  plaintiff  had  reasotfaUe 
and  probable  cails^  ibl^ca6^iti|;^  the  defendant  to  bt  aitMed 
and  held  to  baiL  I  do  not  know  that  if  it  appeared  that 
the  ail^itratoi*  Wt  ictbd  imdai-'  d  misrtale^  ite  coMikMf^ 


1  .  1  .  ,. 

■I,;    .•■   ^. 


1   '  ll 


•1 } 


Sme. .  iBitl<iLcMii>t<ilat>ilibtt  Ithi^ibtoMmit  diieacilie|r(#     Jf*^ 
ibi$tdb|v  <^v^yib  ppA^M.  HMdnaJ^>ilate>tb^ghk\^lfA\iho||gb     ^^^^ 

Hy/o  cui  vi;i|  biJU'li/  /Ml    I    :.   i- •  Ji.(ij  i.t;     j^ir  .  »  '>rh  lo  cilcO'J 

«iRi|dc^ibiii4qii(9^8r€iM.(Tt9teD€^  tk>  ,th^  WQfdr  ^i\\^  9rt^ 
icI^iM^Air^lMSlitig  for  fliA 


•Mil  !.m;i.   ;■,    ...,  i.  r 

!«H',-V/\.\         .    \       ....     '    .... 
h>J       •L»i       '.  '•     l(    ...1.    .1   .s. 


Rub  discharged. 


'1'.    t     V     •     .'.'' 


MiNTBB  v.  Williams. 

Case  for  an  infringement  of  a  patent  for  recumbent  chairs,  jn  an  acuon 
Hi^^\'  .Rfl<e^l,l)jp, J,^^ntiff,.hji^  ex^^^fttoTf  &ffy^^  ^intfelf  Ji^^J^^^f^ 
pn^%w^el,vft?p,9r Jl^  1^8  opfhjBirtj^fpjij^yor  flepulicg^^^^T^t^  ^'^^''^^Sj'c 
fMBBjR,  Wd.  ftftdK.oth^s  aij^y.pjftintifti'p  p^c^cutprii  .&c^  ^nuS^he  ^ 

^9}fltfj^4,^^y,tm\<^  9g^ec  vUh.  attd  np  qthpr^,.^9m,tinip.^y  sole  right  to 

•    '    t  f  ^  iDftltc.  use* 

MV^3^^.  f^  all  M«»?s  therptft^,  duriqg  tlp.e  terw  of  rW^^W  exercise,  and 

vMfVTJI,  ffsre  ?iuth.vri?ad  ,<9  "  makf,  w^,  exercise  and  P^^4unW  ^^*f '^J^ 

<j#ivi^;^^).,^a4, whereby  it  was  requirecj  thatnoonp^j^xpcyj^  reqoired  that 

^tj^ppe  pwioni  before  mentioned,  8bo^^d,  during ..tj^e^qi^f),-  3^^2d*"make, 

,WfiftPQe,pf  Jhe  term,  "  make,  jgi^s^,  P^.put  ift  B''"F.^fifi»'n:^^  use,  or  put  in 
".J.  .  pracuce^sucn 

l#WWfi°MO|»»         ,  ...    ,.  .      .     ,.   ,;.    . I  -..,.{,.    {nvention,a 

The  infringement  alleged  ip  ^hj?  jFquf^tJi.c^unt.Wfti^.that  «>a"^^<>J^^ 
the  defendant,  without  the  consent  of  the  plaintiflF  8cc.,  did  ^uf  ongene- 
,  Fr9W|fMflj.wd..uniust\y  ayosc  tojsa^  ^y^p^  ^m ^bich  nd  demurrer, 
:  yei;^4!?sn  ^^d  tljere  ipD^pi^dj.^p.fljr^jUt^  t?nf  ^pserob|e^^  aij^ 
^l#4  ihW,W4,^l?ere  imitate, and ,m^^\ ^^  m^  myeptiqn 

,, ,,  3?t^pmrfi^  to  tbp  fwr^ficq^n^;  ,aft4  ^Q\^dfiX  ip  demurred 
.  j  ,,,CApwe4w  s^PPOJ^  <>f  tJi/^.flpiBiwrter^.,  The  mere  e^ 


have  been  placed  irfi(Kp(R^iUUt^lM%)K«y  f^)!!*^!!!; 

authorized .  Certainly  it  is  consistent  with  these  allegauons, 
nm  tiie  -iMBftafcif  «ay  tmm  Hii^^'Smtj^i^tSftSU  of 
'4y'e>^?-i^'^aiM)h«^lui^liavd'Wt«ltoiN^H'«{i^  kdMMlimdy 

upon  discovering  tha(r^«y^IIM|{<t««iK>'i«'ili<Mi4!VMl|e 

the  plaintiff's  patent.  Construing  this  patent  with  reference 
^iri/  ffle'«tktiltl?«f«A'oiidi)olfe!ft'f2^'J)Gc.  4?t&<9;)^'mi^i^cm- 
^WH^B^t^tei  rtrtRW!ha*1tof  sfaltit^  W»filhttJ<MlwN^ 
^ii&^Shtii  fiJ^Wfying Wirt'  &<itt^e'eit)»UiAl|^'<4>>a&"iflta«4}«(ila 

•(t^iWWflAs«i:Mfe»«fe^iil»t*^(8Lw«%iMkfe^'«fcli3*« 
«^H^=>/^y  lbviftflWfi'1'fii  q*t«8m^««lb'\*«i^0*fc«iie 
"^toj^afij  *'«i^'feAil9J  »-fif\j8Q*(l  ftn»ei*Hjl8^«*»  aio 

^T3i^r«feii^sfl^^tfy'W  tei^iJi^^witotelferffrtalMAuie 

*')>)eiMW6&W(;k^a^««M6(^'U^  «^(iiv«Hiii%,<«i*Meft 
'%lA^9,'Hi^'^or«f**iitetiTW)l%¥{l  «r<§fiR»t(r<#%ik^'nM(iiM#^. 
^9ipfiflh8<yuftbte  «fif>$^.'^.  m^(tlMiifiMt  Cif)3«tg6viA«^) 

''^ 'lid{s-Iina»)»^iiak}le8i<«««bte(^%M!#')|li^<tvidMi  lU^ 
^1)Mn»lliteeMeClPR>  {Mhftlfe  iA«r  ei^oiin^  m9ti*9  &  'WiHoii 
Hti4>^)j|liiig>ibf>4li««HtMt9'l«rM!kir  in«tlMtedi«04>«<pi%i«n^. 

^m  wfiPtnUkXi^  om^^stAt  ^ddtfticiits  hviKlmimi  n^ 

Hd^^UAWn^m^  ^fb^lisMilMU  Ae  i^«!ftl!i*>'i«K)[lbAffio 

(a)  Hm  w«[#oft4)Bjlifa.(^  14,         (b)  SS  Gtai9;  aKfi^  6i 
s^%w«Mtay,<lMlrM>  ofier  to    .t«».iBi4U2A:''.^>    -at  (4) 


9M<^'diii<MKi»yea^i||ii^|||M«9|KM^  ^^• 

,8iioiji;2.  <IIb  •>';.(?<  liji//  III  )i-i«(i(>,)  ^i  ji  /Ininli'O    .l)t>\noriiufi 
1..  •>»A'W»Sft»4}TTTTlPlli»«il  ««•;«  ?r.»PV,ifrtt(?WI«-  aA  WW 

»DII'J1:Avi  lijl/^  j!l  >J.-.j  ;-i.lJ  -.■H!l'fil"'>       I');k;(  ;' rtj.ii.hj  9(|J 

bli»iviiyi.iidcje^fii^^;;',*>o<&r,(j|iV) jjia^Jo^  |9Wrfe)- 
3»iaiii\9itil>hrtjj|cpoii^lrt»effll  Wljl»«:Wf».9jffi(|ffii«!)^fF* 

(>pt»(Mfav.»to}ft  *«  l^t«PM^y,i*p.9»M?M\l»iWfy3rAwte»^- 
lig««Ntoito  '^,#«Uia  idfjipjidMtt  wVf».«j}wmi8«mRrt<f 

i^jfDilMlitliNlit  vj^ie  t|ic  voirilfH'^If  );bi>.9i9«S  nstj^oegfi^n 
(.tlw  t«Hl|a  <9^lKrMt8i\l»CPBt9i\l«^30lk  19  imA  WgW^^BS* 

(»)  lDowl.&B]ib«W;i5.«in.   01  -i^Bu  -tA-HlitPifatfVftMWiMU 
It  Alden.  «5r.  CwMidiciiiB.''— 8m.  vii.''jafc 


WiLt^AMs.    pjn-tdf  ^«d«wt8g^td«^ved ibyivlrftd^siiatt  from  mtf  hb 

tation  ac^ttiMd  by  eiipMnig>  it  'to  «flle«  A  peifon>  theitifdni 
who  exposes  for  sale  the  invention^  without  licence,  may  be 
«itid  totw^  it«  h  wii»  iotendcv}  <Bl>  (Utr  patent  ifo>|^B  Abe 
'pateotte  tbe  exdueke  epjoynetit^of  hi*  anrelitSQOj  Mdn 
tiberal  conttruction  ought  to  he  p«t  Q|K|ii  ii^  in  kurd^r I0 
cwrrf  the  indention  oooipletely  into  effect.  If  ike  esposiig 
to  aak  be  Dcrt  ao  vifringeiiieMt  of  tbe  patent,  the  inveator 
^nnot  be  aakl^oiiave  the  fight  to  ti^eachsm  enfag^mtHi 
of  the  imraBtiM^  J&na$  v;  Pmrta  [b),  iomI  a  case  $wd  It 
bare  been  decided' id! the  B«ch€i|tt^cX  werttefaivedto* 

'  i^JUvqpdioNV  J^c|)-^b»dfawiiiy 'daclpfatiaM'for  tb^  a»^ 
tfriogemflt  of  it  pftiioft,  j^itadot«  bnvd  idwtjwucecl  tiio'«v6titl 
of  I  tkm  fftftM^^imlbep  l^se  w  tbf  gragtiiig  or  pioiiibiluig 
^Nutof  it^  I  caMol  4oubt  fiir ;»  ntoiMlit  ^t  llier«  >i»  m 
)dleajf  4iadac«iau  hfi^M/ean  vmdiag' mmd  espPaingtowiei  QOt- 
.)|dthatalldiag.(be  antbon^  of  fbo  Dictio««rie»  r^fervod  ia 
•The  ^bintiff  ahould  in  bis  dedaratiod  lue  the  wofda  eiliMr 
ofi  timiigesLwHwg  Of  prohibitiiig  part  of  the  pateat.  Tbia  u 
^uitioknem  course  of  pleadiqgy  to  put  in  a'WOfd  wfaieb  #000 
•not)  qacar  •  in  the  patciitf  If  Che  word  '*  vend''  reallj  dam 
■mewrn  ''  ta  expose  to  sale'^  aa  well  as  to ^  sell/'  the  eoiiii^ 
should  havo<chiu^64  ike  defendant  with  vewkngt  and- Ike 
act  of  exposing  to  sale  might  have  been  proved  in  support 

of  iti'    •     *  IJ    X"l    -J.  •":.;'■.    ; 

Williams,  J. — I  do  not  assent  to  the  argument,  that  bjr 

(a)  Vide  Com.  Dig.<f«.  Parols,         (c)  Notfoui|d. 
(A  6);  Ibid.  tit.  Pleader,  (G  Or)f»'   -{d)  LotdDnmaUfC.i.kadM 
5  MaDD.  &  RyL  451,  The  Biihop      town  for  Brighton,  to  wait  upon 
of  Exeter  v.  GuU^.  his  Majesty  with  die  lUpQidki^* 

(()  Godioa  oa  FateBta,.Sapple-     M^t^ 


V. 

Willi  AM& 


gii«)roliiatii»iioeiisttiiatoii»(toitdiif^  .mews  an  es* 

pnodgjtb  aalbw/  Titers  iaoqfMi)  fto^tnoilct.be  fi9llung/ty  that      "^^^^ 
ftrgiiznknt.    W;ej«iMptiiibidpib|)rtb«-grniteatkaliWtiBlrii0lm^ 
06  tjm  «oiilaMofrlbsv{)ittcdti'   'NeitboriAccdidiiig  40  Ihf 
fiqBiiahi>QaiJiAtifi.  w^^twottQSlQf  tki!w«id:0hindciwe  kc 
jagdfic4>ip:B^Wiiglbat  Ak  OQiiittca»ih»  fitntaiiinfl^ 
•.'^i  '»  .1 .  »  '," ..'  *j,    .       ,    ■  ■  .  .       -' . 

'^Cm^wmApJf^i^  the  jgriNiting  paH  •f  thk  pitaAt,  the 
alffaflia.aw  i^>iiiakfli  ua»f  nnmimf  aadi  voml/'  and  ihaag  in 
4k0 {IrobibiUHgip^ri  ibe  weiife  are  rather  diffeasnt, foa an 
(Marpose:  They  ara  ^f  makoi  uaa,  or  |Mit  in  pmo- 
U-'  Now  WQ  aoe  lo  sea  wbathar  this  connt»  ailhaff  la- 
iming  to  tfaefianiiag  or  the  pipUbiling  part,  nccaasarify 
atoparls  an  offaMt.  The  words  of  Iha  cowatare,  jAai  the 
deCftdflant  M  ^^«v^Q4q;fiiMy  an!  unjnaily  aaiNMa  lo  mU* 
Ac;  and  it  is  said  that  these  words  neoeasariiy  import  a 
aBadil|gf«:irfthi»ahai«rabtifl9|NMrt.of)t^  It  la  argued 

ihHan  itftpoaingrto  indoria  iaahida4  willMhi  Ifaa.  maaaiog  of 
iha  awnif  vaaiAiag;''  bm  eaanttponlhataeioatniatiaai  the 
cannit  wmdd thfe  dt factiya,  inasmttohaailharoiefeiiir  instead 
^•theMwarda.^f  the  patent  ia  pnt  upon  itss  aaaaad.  It 
ailBhwito>raa  tJbal  '<  vaadiag"  imporla  die  hMi  of  satftag^ 
and  ^'  aalUng'*  the  act  of  aak^  The  woida  ti5«^g  «ndl  «mr- 
ddttgl  or  .nitngi  and  ptUiiag  im  prmcike^  aiaatt  aometfaing 
«Br^  difffeaeni  from:  any,  liaiig  onnnactad  with  a  sale.  It 
BWiaialto  Die  that  tba  aet  charged  in  ibis  ooiant  may  be  a 
fwrfartty  inaoeentact^  and  tberefaxe  I  diini^  diat  the  de- 
ftndant  is  aMitled  ti>  judgment  in  aasped  of  it 

Judgment  for  the  defendant; 


•ikfifif         ^Ycb-xbfiJ  Jfi  noi2ao38oq  oJnc  bdidiaa  bad  Jnfibndlab  diTT 


.C88I 


.<y 


by  which  A.  f Hnr>  ^'  fMitt^i'  'liAtMm<<ia>'U«a' Meiif^^^cttHaiij^^ 

npon  the  con-"  contract,  for  the  taking'kiid'  lkilH^<*^''filH«'Wff  h^idl/kc. 
mmu^t^*^  therein  named,  called  the  Gelsco  form  and  lands,  within  the 

oootafaied  in    Ifibbfjo tff  Hkntfey '«!«  'toiHA  'Sf  bii«#orth^:<^\^,  ^in 
the  same  lease,  •'  *   "^  *^  .       .._    -  .      '..    - 

and  br 
^.aoa 

MMaTeIi1'J^<tiu«ifdfiarM>%^«>s^flliei>l^  ^»«PW:a«s«6,<4^^1^1ttaS, 

lease,  U  itself  .Bud&VJ^tWUOiDMl^  th^^  lAM«;^»lt«ri29di  JAlM»jf;»raBS, 
*  Tb^a'r^  •«l«tW^'llw'«Kid>ayi«'#'e'6llb%^iidd'ji<.iQl^,'afl^ 
"««^«>>««    oiitoSWiMiiHid««iat«*f<^aM'iby<qttM«My'i^^ 
hTevideil^     -biHlKtMimt^HwSl.  ^'HaHi^'rindm^hiSi)^  oi(Mifl«MHifee 
^^^^lft!'<«dn!iotO:^ke«4ke4y«tbilkr<<#«(^         Ae'^'VeciypaAl 

uns  ampea.     ^j^j^|,^.j^  )<.|IWtll*wioUl» l»»tt."[*  l.iq'nOa  "Jood-J9jlooq 
81  )'qrK8-ksUu«tM>'«^Mi>e<l''Mlb^i%^i(^        "  '"' 
on  filte,«^imd0]/«d|«W^«t«l'l  wa^«4HW3dHlhAM'()Pifii  i|^ 
■iuiVlt)ftd«tM>29tM<#iufttlU^.''1899,  fti'>ai«<y!(»^«y'€9iea^ 
•i«iid  faiUll^ikjbTV%4ll«%(<b?«)i>fiHV^MM  1]MI4%«fetf 
-iDifie#ai>At>dM!45«li{)MMli' tb«»%e«t  VMM^iH^tkd^Nait 
of  S27/.  5*.,  by  equal  qiiWn^)r'|>ijrih«Mlij>M>'<Mli'#ttie« 

J(ii^aNHt,«bfawi»idi^Mifl#%^|fih«8^t'€Mfli6  tSiA^WMlfte 
n«iip«iMi|>Mi1co«fit)ofi^  iKl*^  3^  ^'-ani  «foi«HiJ^IM#^e 
i*iMiM||E«fi|||i^mod3A^df4ea84ii"^Fil!8l|%M^Ayit"iN^ 
•lnll4wiiirttedAiii(i»b$iqEli^^aAt^i,  ^vtotaJ»yH(>^B8  ^mtr- 
•liUI  Iittf4lte<«i^wiwwiit^9fdtit>ili(l«1i)  b«;H<WaU(ilii»^'" 


Pearce 

V. 


Tbe  defendant  bad  entered  into  possession  at  Lady-day,        :^^ 
18S3. 
It  was  objected^  ^^Pdi<?AM??  counsel,  that  the 

»9feJ^iaFefc«,fv^4j|y^i,|»nji„th»||,4}p^.f»^IW»^^  "JTs'l'-a"!'! 

lease,  and  that  consequently  the  teavmm^mHitflfAtiia^    IZ'Tf, 

wti'ft*m'wst««p-n9tcir«toirfisi)t4.  H  i!i?i&..i<wne4j jNj^b»w-   j;;^,^;';;;.;'! 

J    ■   •  ,  -  ,  .  .  »  r  I     -d'Jij"  .!noi.iili 

OriJ  11111)17/  ,>;r>iif;l  hii,:  iiro.I  o'l?-.!  >«,•  jili  luilio  ,lrjii<iii  ifcji'jil)         .'jj^  ,<ifi;(ni 

i^U«fH3^^vV^S{,|Md^4^^<^|(^(},jMrMbflll>l<)»fiR*-  "^''T^^^Jai  " 
pocket-book"  stamped?] '.HiEfl^ipilmii^nt  Mftfimri^o 

•msit  m^^y^imm^^ffT^Soimiti^kiihw^^      no 

n«^K9>^|MDoNii>WV  ,ie.8Ti^fWWi4«lVtf«2dtt)]fcbt|||ipMi. 
•j|f>i!^i9(l)iV.HieieWi#itf -CFiiMtid^yiS^^  tOifts 

jrM¥:^)^MtfFli^hfRHf  fta*NPW}>llMi^tt|»cie«|iedi«jA4i)eafaa8 
,*(Wr|b»(p8fc#e9afffd,^p!«i|«H!)l»p  inupo  vtl  ,.zo  .NTDiJ  1u 
^«nl&  .XhiV^qmi  iM^«»«NIJMitibiBa^imft(pl!ibl!Se. 
l(l>)«ml>fl^arMM«^^#lf>   it9W«i<^«dAl^9l«lftdigM«Me«tIto 

9Mfiffi^ySMj!9  l($V(2tin{-  im!|e^4^  ^^<<gltioJl»ni<iiliilwqiiin 
riaTfffr09AJA-)W;sN>MirPo^eliiA^lbMffcbioMd>i4<a||M»fa^ 
M^Hft  Silf<<Ht9ll>P»y4tK(  ,l$ill)ii^^ltd«i!)ilbl»blbvii«*itiike 


1885;       Janqarjr,    This  case  h  anlike  Poole  v.  Beniley{a)  in  Ais 

P       s       Court,  and  Staniforth  v.  Fox  lb)  and  £)<?e  d.  Penrson  v. 

V.  Hies{c)  in'Cr.  t^i  in  ^h'lcfi  itthei*  thiefe  was  an  express  ae- 

•     claration  in  the  agreement,  tliat  it  should  be  considered 

bbdiiig  anlil  doe  more  AiHy  prafmred  aboridbe  Jkctil1^^ 

or  large  sntiis  of  money  «ere  to  be  expcftded  bj^  theieittiib 

upon  die  fireniitoes.    [Co/mc^e,  J.  Alt  thfe  caaes  upon  tUs) 

subject  are  coHeeted  in  Bosooe's  Loep  of  BetiiBropeHp'^d}.^' 

The  CouHt  deferred  tbetr  judgment,  m  oMte  thlt  «berf ^ 
might  have  time  to  lock  at  the  instrtomelits ;  and  on' n  taltr 
day  in  the  term>  .     i        <.'} 

LorA  DsNMA  m,  Cb  J.  sbid^^'Ilie  questiofes  wefe;<wfaettM^^ 
a  particular  lasthunctlt  might  be  ^i^n  is  evidedee  fHADi«it< 
a  distinct  stamp  npofa  ity  )and  iwlMbel*  bn  iigreeneBtj'iwMttb 
Was  MmflM «  aMlenstt  and  giireis  in  ievkkMee,  tran  mic&i 
tbaeaditftresa  mi^tbe  madennderit;  It  waaafguodtUat^ 
tbe  agreementrdbftted  to  Wae  a  teas^O'^tob  ^waa  Mbt  staii|fedt< 
snob  lease  86  Teferred^to  t6M  net  be'  foadiiiii  dvidehde/ 
We  are  of  opinion  that  that  argudbetit  is  tt<»t  vrM  foottdaiQ 
a«  tbe  leate  was  ineorporaiedwilh  the  aeoond  ^grcecftetit, 
whicb  was  stamped  with  «  lease  staliip*  Oil  tbr  secomt 
point : — Tbe  original  lease  being  incorpmited  in  ths^ilgMeia^ 
me0t,  tbciffeisno  doubt  that  that  was  a  Mflieienti  JeHaefto. 
suppfKTl  tbe  distresai 

S^kl^efoMfcL. 

(a)  12  BoA^  163.   ,  ,  »        nooiea  Dos  ^.Pe0r90H  «.ibft  ^. 

{h)  7  Pii^b.  ^^f  t^.  ^o^r®  ^      Moore  &  Pa^ne,  437.         ^         , 
Payne,  589.  ''       '  (J)  Vol.  ii.  p.  52«,>c, 


(c)  B  BIngh;  If 8 1  A'C. 


Holding  v.  Raphael,  ;^s^.  ^^idj^npth^  .*^?,rifit/>f  . ^       '  '  i ' 

CjtASE  Ipr  an  ^oaipe*    IMbs  :  flrrt^  >not  guiltJiitiiBeQtmUlifs)  A  bail-bond  is 
tlialitafter  tfad  drrbat  Ibe  dlfendrato  tncric  frdcn  aimi9^ 'ihs^  execute^with- 
pa#ty  Bfiested^  a  bflil^bond  *'  dtily  aiibscribed.  iwkli  a^tertaifi'  out  filliog  in 
donditiofi»  acdordiri'g  to  the^  form  of  the  statatemflOcbcMe  left^for^he^ 
madfe  and  provided."     Replication  to  the  second  plea,  that  "*^c  of  the 
tfae'defeiidaiits  did  not  t«Jb$  from  Tantif  k  bal<-bohd  Ally  the  copy^f^"^ 
Mikicribed,  &c.    At  the  triar  before  LHiledale,  h  ih  tiie  f/J5*g\J^ 
Onter   Court,  in  the  present  term,  it  appeared '"  that  d  vered,  and  for 
capias  ad  respondendum  had  issued  into  Middlesex  against  [j^®  Mrtv  uoon 
TiihMf*  at  Ibe  9vkxA  i)ke)fimfiAft\.h\^  whosepattiD| 

tftkeA  by  the  abeitf'aiyfiker,  dndndiowQdUogoiat^  Ihe'b^ndisto 

WMiout  fiaiog  |i.bai}4ioMi;'  faM<tbM  ibBfores'tii^'  Dotiim^of  ^  ▼oid. 
tk«iwri(b  the  Mkkf  hwi  apptjbdtte  Ikunter.  fiviax^il^boiM^'  agailist^the  ^^ 
wbkbifaa  mcan«ei^ieDCietgimi<4rtth  a<ifcdiididaitsilbdcribe<Jh  ^^^^'^L'^'^ 
therelOi     The  -qdettion*  vnisy  vbetfa^  thia 'isinWon  -wa^  production  of 
vaKd.    Theh«idwafce«ecAl€albyIWjWf»«ndhi»tofeHea.  exSed^'will 

Tbtl.«Olfdtiti0&  was  ad.fottl|iW»r  '     '"    '  .^not,  therefore, 

M*.  Wbaiwis,  the  mho^^htunim  Thmn  Smdk^^Tuhi^  ^f^^  g^* 
ibar  on  SftO;  taken  by  (hd  said  rfj^ff'  m  <he'baiKw4ek'  dlTtH^  r®^o°  of  hav- 
aaid' afceidiF,  by  vrrtae  of  the  king's  \Mt  of  capiar  is^u^di  ball-bond  with 
dnt  of  hut  aiaj^flty*a  Cau«  df  KiligM  Ben6h,  betfriti^  flat*'  subscrib^" 
flcc.^  to  the  said  sheriff  directed  and  delfverM/  ag^i^fiTt  ith^  according  to 
said  T.  S.  Tufn&,  in  an  action  of  &c.  at  the  suit  of  J.  Holding.  ^^^  "*'"*^- 
And  whereas  a  copy  of  the  said  writ,  together  with  every 
iBetfidnttidum  6r  notice '  ^bscribed   thereto,' and' kll  in- 
dorsements thereon,  was  on  execution'  thereof  duly  deli- 
vered to  the  said :  Apd  iwJberMI  hp  i»  by  the 

writ  required  to  cause  special  bail  to  be  put  in  for  him  in 
the  said  Court  to  the  said  action  within  eight  days  after 
execution  thereof  on  him,  exclusive  of  the  day  of  such 
execution :   Now  the  condition  of  this  obligation  is  such, 

that  if  the  said do  cause  special  bail  to  be  put 

in  for  hint  to  the  said  action  in  his  majeaty'i  said  Court,  as 


»•. 


■Hji.  bt>i- 


656  CASES  IN  THE  KIHO*8  BENCH, 

kaas.        igqnired  by<>e.iiM«M».4lMlrtAtiMiMllBliMioii  to  be 
^7f^      YfiMn>4lPMM  W^Mfk  tPn'oiiqnaasb  jae  ^ixtm  toa  bib 

••I  l.-itui*!.  -i-i:)  :.:.'l   '    (i  >(<  eiilj  f.'l>»;  (ii>M»i-ioqfn  9til  daiJw 

tbe  payment  of  Mci  sumt  of  money  to  de*cribed.    It  was 
objected  tliat  tbe'lNHid  was  void  £Dr'iin<^rtajnt;^J(>e<»B«!iit 

"     (ii)»lUH.ftSykM;8Bam.ftCMMw.M&  '   "*'   ' 


sd  of  iioimlBIIAMM^dnMlk  JHiMarikiir^d  bmluiKn        .eea^ 
did  not  specify  any  description^  iUHliiff  WPM^'Oim      ^^!^ 

d^iMIP<Sr<itlf«l4ii^<6r.to^"itM0»A<'''T&e  ^ikteti(ifl<#«ifii> 

iJitifncKdS t<^<6eeSirr«>' bbu«^?'^-  * tiofk^VJ:' Mid,  i''  Af'^Hi' 
tiNWtleefbeail'lhdV  ih-fUiYNe)^h^  df  the  'obV%^i')ftt^ttir\)^ 
the  parties,  even  a  Maiiil'ib!i^^d"i^jp^'miti  kd^d^'rir 
which  the  reporters  (a)  add  this  note:  "The  case'alluded  to 

siHi;>lMd'»I^««iMtJ^{Aft^4{i«5BH''l(Hiiililifii»Hy>k^df^^ 

t69t'^HWAi^j^Weiit!^^*'tHt^'^Ui-t#Krii|^v!^DaH^' 
alfcnWrA'h^imi  iV<{hdl4d1>t^(^"EaTb?^"<MP»34sid^ 

I  thlft'Wif>KtfitlW^.''R»^<  Bii}id''ii)i^?Vd''fleitl^ity^<l'<)fe<^Me' 

iftiWtljrf'in  ».*^^>\iifMiW:t<Waifl8iF#"t1iii-!>blrt!"tlH!l«*48« 
I  d^j^«l»tlcli  -U^e^eH  bfWcMiF-^iliiiityis  Yd'leii>A^{i^W 

,  rMT'^^aii 'iirin%'  'H^e^^Wa^'"!/^  VudadbC^KftViib!^ 

,  •«J<%J(jnJ|W'**ete!M(Hf^  Ae'airtiUi^  »ifete«H'  WMjai"," 

a^'^i'ffieA^siM;**'  fi^^d^l^diMlfdnl^]  WNWde/'aiiy'iteH^' 
xii*  jil       ii-J.^  r'%\*  t:»«  v^nocn  1o  Kinue  A:mt'tu  JifMifvcijf*ill 

10  Mod.  40,: : .        -  >  i  ..m:a  €  ;  TtROl^lf  II^ftiaM>(7]i ;  S  Scolt, 

(c)  1  MarshaU,  214.  126. 

(d)  Com.  Dig.  Part^/s  (A.  6), 
VOL.  V.  -      0  U 


B68  . .  .CAflW^w/T»i5.fji«»'#  jwupBi^ 

ir.  to  tbewearMf r  of  ;tb§,  .twpf  fOmiMioftf,  ,$M«  if^^W*  <M)«*« 

necessarily  implies  that  it  ^ia4t(^)if/^l^jfc^4i9fbvPfOf-/V' 
rested,  the  words  ''to  the  said  —. — *'  ma;  be. rejected 
iw  SMrpIiiaaa^'  -,  ,. .  ,.;.  „:   '\x  -mm\*'\ 

'  Lord  Den  MAN,  C.  J.— We  witl  confer  wift'myllroftcr 
Littledale  upon  the  point. 

On  a  sabsequent  di9  his  lotdsMp  mi^^^pll^ikl^GfM( 
^as  of  opioioft  Ihat  ibsre  sbMU  bf^'M  nile»  ,  /:i  '^.u*  > . 

'  fLiile  refuseofo).' 

"••'■•  ••   ••     -i^  '  .»-        .:•'  ."I  Mifj   ».,.  ^JvAvMM.i  I.  I.J  t 

(0)  A*  to  blanks  in  deeds  see^  Texirar.  JSooa^  cited  lAostStt; 
Keil wey,  162,  1 64,  1 65  j  Sam  v.  MertcM  v.  iftKodt;  4  Esp. N.  F. C. 
Pft/,  Sir  Frrf;  Mdore,  869  J  Simoi  'f*i^^iW*ir>  J  J  2>B^«tttiffc. 
^.  PHt,  Ore.  .«lbki  '43li  p  )HigP^>it  ^mi^MtsA^m^ilMUttHMm 

caie,.nCo,»ep.|2(}l?j.  «i.r/Ar.M  8pP>.<¥^.^|^WiH>^' 
y.Jemx,Ye\vertoaf97,9,Q;  Mark-      83L,  84;    Bmgland  «.   Koper,  1 

ham  V.  Goneitone^^Z  Rolf.  AVr.  80,  "  StiAc.  tf/rCTsoV-'ailif  Wi-ftl/. 

ph  7;  (fninrfated'  15  Vni^'Abr.*  >Fait;"(A^'fti)|  /Use  «4j *^ii» *• 
•40;)  MoidiUm  v*  QmmOfmy  Sip .   Ji%#^f^j  /♦  vQw«.\$^ A!d,{|7^; 

Fra.  Moore,  M7 ;  .SomcA  v.  Ckty^      CocMl^^Gm^  ?fi^'  ^F*?f)t 

1  Ventris,  185;  Shelden  v/Hent-      isis,'  6  a!  Uoori^iii^'/ltncU  *^. 

teyy  2  Shower,  160,  t6li'  Lidy  "  'BrtiWI, -^  BMgHJ^^V  i^HW^f* 
«Cosft  V.  Rimingtoth  ^  ^C^i-  ^37 (  -  Bvfmt^^u  r>tt  t  .(j  i^^i.j  ku  i< 
>J*W'  V,  P^€i»  9  Clip  fc>p.  ifQ;. .      ..  .,i  ,  .  J  ...  ,„,..Unj^  ,^H»f.;  '^ 

' •   •  •     '.  ?l    .•  f    ^      I*    ••      .1'       <  *ii    n»  •>{  »  l/#  ^/Li'tJ 

• ■  J     .,  .  I     I.  .      ji  ,(^|  r.i-*i)    *'\  •* 

A  modon  to    c.  J.  KNOWLES  hiid  on  «  lat^  diy  !■'■  lW»  ttita-t*- 

set  aside  pro-        ,  -^  -1  i      » 

ceedings  for     tamed  a  rale  tilling  u{yah  the  plainliff  td'^Alie^'^iw  w 

!ll!im  bemade'*®  writ  of  ca.  sa.  issued  in  this  case  should  not  be  set 
within  a  rea-    aside,  on  the  groond  that  the  place  of  abod«*4iftd  ^dAion 

after  the  party  ^^f  ^^  defendant  were  not  indorsed  upon  the  wril»ss  re- 
has  the  means  .  '  }    \  *^ 
of  knowledge  of  the  irre|;okritjr. 

Thus,  where  he  is  anested  on  a  ca.  sa.  without  an  indorsement  of  bis  abode  vad 
addition,  he  must  move  within  a  reasonable  time  ffter  the  amti% 


Tarber. 


liittiTAliiaLHit^  Ttitiii,^  vi'Witt.  iv.  €69 

paired' by  th^ruiexif  Cdutt,'  Hi  £  &'8  Gea.  4.    It  appeared        ]835. 
'byithfe  affidimCs,  that  the  defendants'  had  been  arrested 
under  the-  writ  of  ca.  »a.  oij  10th  Jtin€  labt,  bat  that  the 
lifiiKttMt^  it)  tbe  proteas  b«d  i^ot  been  diaeovered  udtil     ^^^nch. 
lAortl;  b^rpfft  the  applicatioiit 

Petwsd0ff^  in  shaving  cause,  objected  that  tbe  applica- 
ti^,^  bcien  top  lopg  delayed, 

Knoiwhs  in  support  of  the  rule.  In  Blackhwrn  s.Peaiia) 
'V;  m$i^  beld«  lA^t  tlie  Viile  tbut  appUeatiooft  to  aet  aside  pro- 
ceedings roust  be  made  Mfitbin  a  reasonable  time,  ii  con- 
strued with  reference  to  the  tim^  when  the  applicant  first 
bed  e  hioickdg^  of  the  irregularity.  T)ie  irregularity  in  thb 
case  was  not  discovered  until  just  before  the  application 
Wfl^  n)ed««i  ^  [Wd  Jiemmn,  CJ.  .  Ue  bad  the  meoM  of 
knowledge  befbre.  This  is  not  a  vice  itt  tbe  process  which 
IMike4  it  vQidf^but  merely  an  irregularity.]  So  in  Blacks 
l^iffh  y^  i^e<rf,  £t^rd  P^man,  C*  J.  In  that  case  th^ 
faeta.  were  very  different*  That  was  an  application  to  set 
aiMe  HjuidgmerU  which  had  been  irregularly  signed  without 
the  "knowledge  of  tbe  applicant,  who  did  not  become  ac- 
quainted with  the  fact  of  judgment  having  been  so  signed 
until  juat  before  the  application*  PaiUiOHf  J»  The  act  of 
signing  judgment  is  a  thing  done  behind  the  other  party's 
back,  whereas  here  tbe  defendant  had  full  means  of  know* 
ledge  from  the  time  of  the  arrest.]  There  was  a  case  in 
this  Court  in  last  Trinity  term,  in  which  the  Court  said, 
that  no  laches  should  prejudice  the  liberty  of  the  subject* 
[Xx>rd  Dennu$nf,C,J.  That  was  a  «aie  in. which  th^  process 
waa  d^ffeihBfMnd  not  a  case  of  mere  irregularity.] 

Per  Curiamp  Rule  dischar^ied. 

(a)  eDovl.  P.C.29S. 


UU2 


''*'  lo'l    iiihi)/  I,  hiiil    flijinulfi  ofb  ^j'ltr-.MJ   i'jiif'.i  h»nin'»l   hIj  to 

•■■■'>  Guy r. Hitchcock  and  Others.         ,       .  ^^ 

Where  td^  '.^    AsfiUMFSiLT ^for.rbicnidj  jMdi«aiidWeimd4f  ^iPJMAiatft 

goj)dsof anin.  aggumpsit.      Trial   before   Lonlf  ih»mt$ft^^Grjii  Klfc  M 

sol  vent. are  ^ 

sold  under  an    London  sittings  after  last  term. 

rhTpiSucS     «I0  Qqtobrin  .The^defaidamf^n^djiwe;^^ 

the  sale  paid      tOfS  of-jt^^tXausedvUs  J^Q^^tOlbci  aowti  Jlt^i^MKttliitoDiiMtjh 
tion  creditor*      M<Sanft'day«     i4j  weM  tdiprf8Q«#  »  II  f'.ir.  r>  .il   /  Hintu  fot  IH 

after  the  im-       .t^s  Octobitr^    Thdcoodainriei^  soldiiiwkir^ilbQ  elmntj^ 

pnsonmentof  ^.  -^...         .  !/.•  ^ 

the  insolvent,  ^d^l' October.   v9t^hcif^  ihe.ipwiigMiQS^ih^  me^-mmi 

suU**&'  P«i*'Jnto;Ae.:aefcnfrtet<lhwid«i,  Jl    .1 /J  ,^^\^:w«,CV  hroll 

appointed,  niilr 'pd^idebd  j(f0  )bdj  disdriu^edl  wifier/zdH^*)  Ipmilvfiit 

^ch  produce  BbUtorsriiAcft^lnnfl  e^alttledfjAelm^iowpbitP  4heiipriiw^ 

ns  money  had     sional  assignee.      ,      .  ,    .   , 

and  received  (o     '•''''•*'  "•  r.Ji-f.i'nji'jh  'mj  to  j'»f,      i»ifif;I)/i..|jh    Mfil        ifi^rndr-^.T'jn'i 

MMte"iVld^>Aflciet*4vf  i(i)(i;>V'<l->      F)'jliitit'fi.):)  Jrr>in<jl>ui  irl)  t<."l)  ii'.»i 

"  lilts'"  artibrt^^S'^Vtt'uglit  ui^dtf  •ikUt  'm  '#'I7'-  €fi»'."4,'' 

;i     /•;*«.     ...  'i-^^i'./.i        .TMn    »...rr  j:i<i«>   fi.'-W    !>•;'<  V-ff'T^J?*. 

\9,\nl\i!Cf»e§,.fHipF^  «ijy,  p$vsoner»4  respect  of  any  iv^  mm^^9fi^ 

wkQtifi^^]l  iP0Mtion  <Ha  M^  C4Hwt^  mt^yrff  9f|giH»if!i^,afnipi¥Sw»  i;^! 

ru{)4^£fliri4^«>UHS.n(;t,;shn|l  !))iy«:  and  may  be  a  creditor  or  f;s94MM^ 

e»^^M!^rA9^  -wwrant  <>f  ^ttQf|]e|f,  %.rtjuj^^wn6,HHd^lil^«^."vlT 

tp>0Q|^8!,ji^gnmi^i^,sb«fi  UjT^*  t  Jfl Mfl«W>t^'jfr(ff3f,j4f«igffl^ 

ibcirj  fof.4  VAl»iaWei)>w^nsid«mww|.  M ,afio^»,(l», Ne?i?iC^^  Tgftr 
OiMQtMKirtwi|^xdp.|^T»on.«|i4}|»,aS^      l  ScoU,  QWiitiWRB  i^be,/^n?^ 

pri9QiitD6nt^f  .sw>i,pvi^ffi%  i%Yi»ii)    f9»4(kOt»  p^n<M%iu<to«ALc(<^ 

tion  i8^d,,#r,itp„be  i^|^/  uf^).  a;  fi.  .fih,  rpimmHMfi  .>|W.  AW^^Wk^ 
ao^r  judgMi^  «*^ai»B4HftrB to  ^  ^rt^4M»-^rprme9j^  ,j^^j|eJM^ 
oljteiM4  r|i^pojn  iMiflh jiWI»rBifl8ii©fc     h|l^^  ^beriff ,Hf»d€j-.^iift,^J§^  ^l^. 

eitliep  .by.  Sie«w^,«^  i^Mf^cfrf  l*#i  Bl»i«i»ffi.*ej;*^^^^t,^jtj<ta|iWf5 
propcirt^.A^f  «mh}i9nsaDf|r3(^il^tfi     w#b  j^^bm^^,  pttft,w^ffpi^|(^o5,j||r, 

propiAi* 4»^Wt<rfw^. Afl^ft^/ttnjfe  n^ij|^.,f:9Wfnfinq^d..  jW\,  FfjJwWT 
part  tli^r^Qf,  .bnt.  ^Ijal.pftK^pyifti^  -^WfJ.  tfc|„l^  .gW^l^.ffl^^i./^ 
or  persons  to  wl)Qip.ipijr^i{\.)pr      ar«r„,;|^^  j.qpj^^fleii^e^^Of,,!^,^  ^J}f 


Mifcmmi*iftK^«RMJ?V¥  miJU  IV. 

and  received  to  ihe  plaintiff/s  use..  Under  the  direction 
of  the.  learned  chief  justice,  the  plaintiff  hac(  a  verdict  for. 
u9/.»  subject  to  leave  granted  to  move  for  a  nonsuit,. upon 
aifi*]A(r^^ichibadotoieiiittilM  tbfli^ahe^iicUyiiP/iJ/i  dioddiy 
iMMaUd  l4cc«^e^^dHb^tititliel•.^^l    >i"t->ii   Un'V     ji'.|i.i.i.' .: 


HI!   .1    t',  I     ,',l}j 


l>Mi^     Ml    I.I 


[ 


>>£lbg^|fm«;')kH^iti'nbib//tertnrimw^  '  The 

actioifiilbttiikliaueibeeir  initrov^;  •  for  hly  'bringing^astarap-' 
sit  for  money  had  and  receffed;  itbe  yliiintiff  cof^rmed  the 
Mifeiiiand;>  odAs^Miiiiyr  <'<»ii'firnfod  the  ^paymeni  <of  the 
oaPMey li»  piirsiiFanctt*  ^^fniuoH  •  ^e  ;• '  Smni^ A  v.<  Ho^dn  (a). 
[Lord  Denmant  C.  J.  He  celoUddly 'tibtnd  <(he salei'bM'il 
ddiivi'tMi  fdlUwi'ifaat  lb^!ad4iit«i>  tbik  <lhe>id6f8iMlMpts(are 
encidqd^ifib  <thdi)»r0<eirti^iofo Aat  <^iil&|  >  Atith^t&nieroitthd 

imprisonment.  The  defendants  act  of  the  defendants^  in  deliveiy 
(W\>iferV6^BWhl«b  ffltf'iib{iM'''^-^^Jt»^'^"t  tb'iH^W^S.  •An 
tion  that  the  judgment  constituted      objecticto  takvl  t^fche  !i«plieiition» 

\  plea  was  confined  to  a  seizure 

»T'I    VM*'">     •*       II.'', 

'ore'  the  imprisonment^  was  not 
noticed  in  the  judgment. 
''^  This<^tsion  appeaVs  to  donnect 
ll)6"  exetlutSon  eredkor' with'  the 
ibfthU  «ets  6f  the  *  ^erilTy  "^nd  to 
mallei  him  liable  «»her^'tke  person 
or 'goods  bf  a*  mere  scrtinger  are 
tabM  fcy  inistAlbe.-  Ho  writ  of 
ertt^fwYis' however  brought,  09  the 
defendflhts  had  'ih  fbct  been  pe- 
sen>t'Diid  'hadmivkiorfzed'the  eale, 
so  that*  if  ihey  httd'su(^ceeded  in  a' 
Gowrt  c^f 'Bitof, '  'they '  would  have? 
htf^a  liable 'to^ A  iliiew  abtion.  Be« 
M^'  wbveb,  thboghno  objection 
Wt/s  'takeii'  to*  rfce  f^lea,  it*  was 
doubtlid  "Whether  the  app^nc  re- 
pl^gMHfey'  in  (^leftdmg  to  a  declara-' 
tib^t  bpdh  a  'conversion  after  the 
iii»6l  V^ncyi'-^  that ' the  conversion 
iri^fae  dechiratioi^  mentioned  was 
tUtHtdretefore  the  insolvencyi— 
Vittis  tmred  by  pleading  over. 

(fl)4T.R.2n. 


attorney  had  been  obtained  from 
Ar^tf  by  <Mpul6W»w  fmA  uM^r 
tKreWt^ofTin  <ictf6oi'    '*      ' 
i'1%  iMsf'  fiejoin/d^r 'the  plfdmifF 

cteflrt^.'" " '  '■"•'  ■'■•■••'  '-'f" '  ' 

The  bt^tftriinr'  ttttd'jittdgtiient 
viftei^tMfiked.td  lAe  'iiiffidetidjr'of 
thi^'Vi^icbti^;;  anil  the*  Cbiir^ 
h^rd)  (hHt  ^b  '^ale  by  ttie  sheriff 
Aft*f'''ttie*-in«firisonmtMt;  wafs'a 
Wfbiigfcliioaveisfbn  byth^iE/l^ertrf* 
tfitfftHM  t&^^rou^<i  thvt  «<  where- 
at «hin^  i^doiW'by'tfae  procurement 
of  HMdCh^yiihe  pHkurer  is  as  taitSK;h 
!MWii'ilS"th^'<4eA«-** '  The  rtpott' 
idfky  <i^oi4^fy)'*^e«tt^,  ihsit'Ul^' 
GdJrt  \ttLid;'*^'i^mti;  tfie'r^t^T^etti- 
ddlVftli^'  tatt^ds  '^hnt  tli^  !teib  *tb6k< 
pf^*  by'«i«!  hothoriiybP  ilto  dfe^ 
ft^ftdi^rts:"  ^  ^ WA'  oliher  miihorily;' 
KdVi^r,'  a(i{f>earfed' iM  any  paftlt^f 
th(&  pl^iSidihgSy  except'  siicb  atttho- 
rlty  as  niight  be  irt]t)lied  i>dm  th^ 


6Q1) 

1835.' 
Guy 

Hitchcock 
and  others. 


062  CASKS  m  THX  'icKNGf^a/jixama;/ 

1S80.        sale  there  WM  no  assignee^  >  [uRMMMi/Ji'  Tkftan%|MtttBi 

^"^^      has  fejtfl JiMi^ tp  the  ibprisoimifaiiti  '  If  no,  Amitkw  ikKmijf 

IK  wa9  >  the  money  of '  thef  assigtiess.    la .  ibe  oase^  tOM  tvUcli 

ud^ih^    ypd  mfer  the  action  Siras-ibr  gcxNb.aoldatfd.dcliKared^  aiid 

not  for  money  had  and  received,  as  here;  whkhmidHnJnil 

the  difference.] 

PttCnmm.  Rubrefuandk-  ^ 


The  King  b.The  Marchioness  of  DoWNSHtftfe.' 
A  public  foot.  iNDJCTWeNT  foftofi  oti  th»  Wpfice«|tw  q^iam^.^e^^p^f, 

way  leading  .  .         .     ^  '        '      ,  '  . 

from  A.  to  the  and  removed  by;CffrMorw,;.fef  sUppjwog  Mft  a^jccM^unw  W 
Surch-yard,  ^^ '♦"^'^  fr^tp^th  in  tl^p  pq^sl^  p^.Oipberjilqf;,  « li^djiig  ftpp 
and communi-  thi^  tMnvul^Qj-oa^i  froopi, l^«i ^aidp^fif^of  ,p;|^l)^8l(^.|o^ t^ 
tht"|aSrb?5  f^"^  ^  Holt,  m  th^  said .  gouuity^  fpwmh^  qMwfftfj/^ 
public  patli  pamk  ehiitcb  of  the  paf  tah.of  O^ersiey."  Plesi  ^  nof.g|i^^X. 
ch^Xyard,  At  the.triaU  before  Wi^iam^ht  at  H^y/o^sk^i^m 
"t^  i!!^  Summer  agsizen^  Ji834»  it  appeared  .t^t,  tlf^f^i  1^  :h<BW,s 
be  described  footpath  leading  from  the  tun^ike  road  |Lo  the  churf:h*Ta|:4f 
mentwaf^t-  ~^'**^  *8^^  '^^  fr^"*  ^^  P*^  into  the  cburcb-yaf^— .tj>rt 
way  leading  iqmi.tbc;  ga^a  graxcl  path  bad.ff:)rinerly  ^  alw>st.if^^ 
wards^d"  direet  line  to.  the  old  pariih  churchy  but  thaJt  a  new  church 
unto  the  biivis^  only  a  few  years  before  been  erected  iu.  a  different 

So,  although  part  oftbe  cbvrc^-yard,  a  new  gravel  path,  leadit^g  put  of 
part  of  the       atul  coiUiAuiog .  ]tbe  old  mrayel  Jiatbi  but  foruMUg  an.  acute 

path  across  ,        ...  ,  ,,  ^.  , 

the  church,  angle  With  It,  was  made  to  the  door  of  the  uew  phurcBi 
aSi^rt^hls"'  ''^  defendant  jM  stppped.  up  that  portion  of  the  footwflf 

been  recently     whiiCb  1^^  ^QiM  .^t^t  tl|nH>rk^irQad  ,ta;tll0  ch«f C^^ 

the  public.'^        It- was  coate^^:^^  Mte  4^fej^ant's  counsel  tjuit  the  irpfid 

So,  although  ibdicted.  hm  inxpropprfy  fjf^fib^d  ^  leading  ''  tp wards  sod 

stea^oe'lead-  uoto  tl^?  pa^rifib  f^]}^^  A?f;^^pf}r^fr,of  Ombe;r8l^.r  .    TJ^ 

fromSgate     J^wd. judge  W^a^tllpWf^V^^  ^f^ppJlMW 

to  the  church,  properly  descritied,  a;^  directed,  the  Jury  to  find  a  verdict  pf 

forms  an  acute  '  '   ^ 

angle  in  one  part  of  iL  .,      i     /    .  .  . 


TIlB  Ifill^ 


gmlhf^rj0itt.§Ml  tUe.iMmdtJhf  lew9i$p-«>ow  W^ventor^ii  «qiv        less 

iMjpfilly.d  Kii//    .  xni   -1.  J  •)/(.)  .1    f.r.i-    ill  (I    /  .11.  ,  »    I  .1  f  m'>     DoWKSHlM. 

Talfoyrd,  SerjU,  Chdson,  and  IF.  «/*•  Alexander,  shewed 
'caiiber.)^TThMi|lAth  is  properly  described  as  a  «<H|d  ''^oWlrds 
and  onto  the  parish  church^**  for  such,  to  alt  intents  and 
purposes,  it  is.  Supposingt^he  path  to  end  at  the  gate 
leading  into  the  cAiircA-^ardy  (which  may  be  regarded  as  the 
garde^  or  jcurtjU,^  9f  the  chi|rch|)  theve  would  -be  a  suffi- 
cient compliance  with  the  rule,  that  the  termini  of  an  in- 
*ttfetf^Wi<AV'IP«iWd'^e'«*,'*alWbii-^^^  . 

UlAf '\»<^^1}iJi^M<yni  V<WM'llki' 

ati^'tihtb^'thfi'^Uuroi.'^'  imy^ftt^Ybk  pilh^kiiMiihma. 

^df  %bg  ^tti'it'tetle^ft'tui^  farming  an  acute  art^^ 

*tfi)VfettMtAg^''^art^\!iPir.    fc^  » ■  '    -• 

.(teiAdnfitidA-'U *'iUffid»nh' "'hi' Stmpiari ' t; '  LmUidHii {it},.,, ;.,' '".'.'. 

VH^;  tb 'trekpfasi'  iijt  breaking'  atid'ehtetingthe  ^\Aa^^      ' 

4T6^^;  !b«'de^ikdabt' plleadetf  thatt  hd  was  tieiiteA  in^Ke^df      t../'  f  .7. 

)UAtt''A^/^fti2|fofm7ig'  to  x^m  dfthi  i^inS  c/b^^iaWhiWCtoi, 

^'Ihdi'iihtibiM ih  i^iptet  bT'  tfae'ieitVr'Utidj  a  Wi^  /HMh>    .  . 

M^  ttifif  Aitod  M^fr,  ^fi/d;  lAiivti^A;^  ^ 

^dar^'ifa\iirlf]ch  Si^.y  and  unto  ^bidfltilb  4  eertbin^ 'coidAion 

ItUtg'^'W^Way;  and' at'thi^  A'ittritH6  ^c^ 

nftscrifitiV^  ti^lvt  of'>^' yMid^KU'Mttd''iM6^d'bVer^U^ 

iimd  W  Mjfd  persoht/iwa  rA^^  ?^^^ 

•dbsil^  tod  tbttlce  Intb'^'^to^dii'Hi^HMiy/it^^ai^^ 

^the 'piea  W»'^uffiy»<ifiV'^i^^V'^iid^^ 

'ib^^t^kUttiff'i  Uos6^;iinatti^b>  ti^hMss^'i^m  tiittd^  tte 
(a)  3Baraw.  &Adol.236. 


li 


<  i>(ttd'«Mikft1i^li>  lYl^h  •Rd^thii^>0Mtf\^<A'V»'a»4M>MBd 
*'Mlli6^'tuiwM'<tfFYroiti<l<Ue  itiHd  Uaihagft^  Diwhlowito 

"Vd'thii^lb  <bir6W>aieliV^&d1<i<fAitf>luUb«<iJidicU(J»H  iip«MKMi 

-^Aelbl^tfbIl>*iblaa't^t,  •iiiaMd;'<«ir)fb«fAtVi4oMrvildlMic«b- 

no  rasemblance  to  that.    hi<ilbuM>tJil!eihiiat0f  nmm  Mid, 

tint  in  traspus,  a  plea  of  justification,  stating  that  a  public 

t<M|tt<#liy  kHf  flick  aBbtfK^'UigliWiiy'(l«a«Sii|^'><^oWiA'.  4o  B.) 

>'«t^id^^(^i<Ht%fh^<0'Ai'D/)*wtoiil^eM  wsj^pimedHbf'wn- 

"^  ^if^vWi  ««yi|eittfi|;  Ctt»in>Ai  tO'Bi/jI'^Myltbtf  AAwitM 
i<4lUtf,^'tl'idiiRf4ilt wd^cdMWd  ^Ji  i/Mi  taWttg'diMNi«f  itrto4ie 
'•<v(ay  l«l^(U^ftdja(e«t«|JEft  (HJi  KmtifHii  <M>^mJ)"  bl^at 
•■l««K  bM4i£«tieM4rMr|4(fift^rdd  AttW'(ti«<oAte^'Jtid|gM^|ut 

"  '«h«i!idi!iiirifo<  wa«»«ci%^iMetf#u$m^»  ^.'''^^Mkm^n^  >^In 


.hi8ittlcecirtoiai8<a^rMwij^  ^pW»g#«tl»g"jW^i(»W1^  t^l^tl^r 

,hthll «M«i9i |l|ipgiVN(>^«Wt9>V':«t&ilA      ),.,|)  nj  r>n;.ldfn9ein  on 
xUli'ij  i:  iKtIj  j'ii'i.;)v  ,i((.i)r->ilii'i'|  I'j  i'l({  K  .■'.-(•r.ri^iril  tfi  terll 

1<>  %«b4M9ntll4Jkw)W)iiii9ft«Mi^iAPMli^  Ml  th»tbMif««M»it> 
it  waa  e(j^uall^  poropetent  to  the.pH>9«c^r,ta  nrove  an  ob- 

(o)  1  Ventri.,  13.  ■»(^'llti*l,<Stti 


iQII  /  jC4Af»/tiryria&fluarfl»ki«flNCif  ^  i  r^ 

«t  |Mb«kf09ii49  tkfi  f^ntfi^i  (tooii^^f MAtMi^^^ /wbevets  it  i* coniff 

MwbiPAm  |Ml|e|iqCii)^iipcfe.9ifti,^iti«Mig  i^  And 

S^f^i^i^pm^  9^  whi€l)f<H}0  M4iiJ»i.«Mi#i9l  iNrtbi  niid  4^  lother  i,(p|^b.bli« 

cQiMiklo4e<^  uppMr  xitilyla.MtiiUiih  lliif»r-*4ipt*iirherotAlMr 
AmMMJ  of  a  wi^  Mm  set  ou^  «U  Uie  iotervmuiig  ctosM  mM 
Mitht  utaled  ;.  a  priocipk  wbioh  «loet  not  apply  lothe  fum 

dw^tly  applicable.'  <b.  tiMt  vase  itiMt  held^lkal  a dbin 
ql^ii^ip^QIflriptii^  itgHof  iw^)P  frooii  Ai.  Mer  th»)daimdnfttfa 
cla84  mM^  jD.iiMfi^litiu^portfd  by* proof  of  ^aipreaoripflift 
^1tlfQgt»»» tr^m  A4\Qf0i^t^f4tMTnimtf^ lffloie^torD»>4^it 
app«(ir«i9(tlMi»iit>«lo«f  «4li«d  iG^  i«^|aniwdialfi  >lpwiifie^i^ 

owner  of  A.,  and  by  bim  sold  to  a  ibird  paitjfi^'  vWioiitiiinjr 
reservation  of  tbe  right  of  way.  In  the  argumeat  in  that  caso 
tbf^.foUAa>iag.l9a0UagtHoC;i^^  ia  dTtoiwk  ▼• 

WmP0h^\V»t9At  <'  If /A  mim  .haTo.iatright4rf|W«9P»ft«m 
bi||J>9Mia|o  felttdMirobvami  tli»  «loae  .tiwt  IOthiaiiiQa«% 
qif^.^^bioii  di«  w^  leadsi  i«,hb  oiiai^  be:.Qaiiiiotipf^^ctUi0 
t^s^tl  bfi.h^%  »  vig^t  of  wiy^yhkiatbii  Aoti^  to  l}i9  ohiifcb^.  .b^^ 
qfl9f9.ht;i»WMiHpf»84fa^e*lst  a  ligEt  of  way>ov^r  A^  oma 
Imd/'.,  tAfidiitl\ii'P04)tMm<isiitten«d/4o  withapprobaltQalqr 
Wd  i(fi)9o^<«:Ci. J«i  in  tbif  jadgiaeot.  .  Tbo  caae  put  ia  tba 
GQDMeixiaiQif  tbiffical^tia  ^Ko^iacaocdingito  no.of -di^  pn^ 
9^ii$m'fl  iwmepMt^f  iPtH^af.  way.  from  thaliumpikaiiMd 
Id  Jim  <^iv^-]Midt«a«if«a  icUmeAali  ajright  of  iIm^i.  toulbil 
ciHifcb^.  If  |b0\d^ripiiati»ba  oottiidQMltio^ba.of.a  i^iIF 
Wfldwgji«>.lf  ottw.fAllMih^  tlr/iai4^psopcriy  deMribed^as 
W^(eaMir^pW^ti;;iii^bis  fiwfJZimir.tafrea^.  CaJ|lbU 
pmciinl^y.«> Mp9*^QM^t\pnim^4wiUwp,9i  thtct^  a  pfitMla 
Wmg ^oog  ilbtdlUlgjidifiMi^  laaii  upoft  iHMiag  the  |Hii^af 


4fiA  tiM  6ld  grMel  patb^  cwMI  be  t#«i1lk«  M  pnh  df'dia  M«rebibtiesi( 
4Mkefmtk4  OoiiBulerflblettreMWslHMnkidiilthl)«t^iMAt  DdwustfiiK. 
ctau^,  m  the  use  of  the  word  ^f  WMr&Hf*^  iHit  ia  fiiet  tbo 
fvto^of  ital  e»firr6i&«n>  Mttpled  iritb  the  use  of  ihe  word 
^telo/^itr tittgihent  Ike  argimmit  far  the  dofiBlidut;  ia  Lm* 
prim^i^^Hmmfkpiy{a},  whitb  was  an  aclioii  of  ^uri  thmum 
fmgUf'Xhm  dQiori{itkm  of  tbe  io$us  m  ^f  aa  abottiag 
^i^^aiii^ii^'  lotfaar  cloMi^  was  ^aeogaiied  av  beiDgasaffi^ 
ckvdy,  eartaia  d^Mriptioo^  if  «o<>  alijeoted  to  upoti  iipa<' 
cUil'daniOfret>  or  made  the  autyectof  an  applitatioaf  for  a 
j«iig)»Vorda^  for  a  ^flMro^eirtamrdaacirifrtibo^df tbai'ctese. 
«  ToWafds^'abd  '«'iMtflo''^iaiMiuher«fafe  W  Ir^eognite^aii 
lMi#ii^4MffareRi  aiaaoaigt^  and  asJtha  ptoiKairtov  htat'intttK 
dacesibeab^bataiMC'Ifeiakea  to  adeMio  gi¥OeiMM«eiitt 
I0|^pbti'of«aab«   ••  •  ••  •:  t  >  ••  it  ,. ' 

^  iiOl«lD£HMirM,C.J>«»»4la|ipeari:loawl'lihal'lhala%Mi8tid 
aii8d06€fipifoti  kithk  taae«  The  way  bdeeeribed  tfs^ eertanl 
^ntttton-aiid  pablic  feoipaib>  leadiag  from  the  Ombel^tey 
aiid  Holt  turnpike  road. '^lowaid^  aod  oaio  Ao't^atfbk 
ehur^b  of  the  parish  of  Oniberslej/'  It  appears  Ibat  iberb 
was  a  public  footpath  (Mdikk  ia  the  path  obfetraeted)  from  Ibe 
Ufrapike'tottd  to  tbe  gate  of  tba  obtuvb^yard,  aad  that  Ami 
Ittch'  gale  the#a  ran  a  graVek  path  kaditfg  tbroagh  tba 
ehtkrob^yard  to  the  aaw  eharab^'  whiefa'  bad  kteiy  been 
araaterf^  It  is  true  that  af  a  t ertaitt  pmni  in  tbia  path  an 
ad^teaogle  U  found,  butvibaH  caawM^«iaka  it  tbb  tetea 
j^'tdtboebureb^  fitet  r^^QfMP^€lMfwti  U  tha  only 
eas^  which  appeanr  ^I'givofatfy  iainaddtiowlo  ike  afgiitiieati 
for^be  defendant^  and  thai'^aso'tft  easefiially  different  from 
«fea<paMa«l«  Tbar^,  'a%ad1iaAlill|i(h)h^'Ai  t«  B*  #a»  im^ 
yraparigr  deaoribadi  aa^airmidl  laMdibgvffbbuA^r  tiy€^  aod 
firpm;  thence  to  B*  \  Uappeluibg  that  Qi  lay  out  of  the  diteci 

(uyAiue,  it.osai  . 


both  passed  and,  repassed.  Here,  there  is  no  occasion  to  pass 
any  pdH  of  the  path  twice. 

It. makes  no  difference^ JBAJiGgaxds  the  present. question, 

that  a  part  of  the  path  is  new  and  the  remainder  ancient. 

If  the  whole  path  )iad  been  described^  as  mi  immemorial 

path,  the  descriptibn  wouldf  (lave  been' false;  but  that  not 

,v/i>>Ti  \s  b«tgani)i«o,iiIifl^cidlyinniarike/tewioiie>pdHa^ 

'"''" ''  ^  '" '^  MjatKiMiJuadlJind  fl0fdtfafoij|9Wodef»Asdicii^^      bur 

oi  yoii«»iii  lo     ^  '  ,  .  . 

Lvio/i!  jf>  id  b'niDqqn  Ji  ^11   .\^wft\\o^\.  'j'ToVjii  ^HoxiKRC  l>iuiqd  3liri^)(liM 

'  ,on  loo'bmd  -oPA«%tott|  Jk-^a»ralnafid|J^mLlk«MfaBi0dB  adBuial^ 

,(>  h  i')v(bl>  o<^  40toipliart)»ltUs»ihiii^7iillrtB%rtrfi^*fa)islo^ 

/omM-^.k  QCwienl^^atiddli  pdrt>ldirdiQl«npr8^iphthl  upf(fGP^thefapainft> 

:'ji  )j(  K  f>iu1  ^ly^  (biadrnDteiftAnaairfU,  andotltt£((eHaiiuieBidii«.klioV, 

.t\  j^niij^jn  <|Qnt9rfMifiib»fBvo-Eted8»lbliiilfeiq^^ 

lo%o^i\u  yfartictilargdme  hathaphifcifaas  lfaiiluuttd>4e  Aofubiif^Hasiid 

«i  ^Hiom  edj  i9dmoilBlgrqdasbriiM|iifa8tr^^icdtfaMit»:it>iiilBnfiia^  fpuhliiil 

"tt  iA  uriw  ,.a  aii#b/hinl2k|pBltoidttt»lBiiati«ab^^ 

3i!  jTriT^tiK^e  |M4ltal8dQlMill|p/OW0'Mi:^f{»l*'iDff>itStlVt^^^     J)M)iii}»iioff  >it) 
Mill  ,v»w\j)^*\^'^w  ♦        »     .  #1  •    •  ▼/•    » • 

biui  yfim  v;ui(.  o)<Bi>tiiwiw»i»  HkHwIln^seAmifilnhdyMnb  QfuiiosiHf  liimi 
.  f  ''''^"'  /;  |Mk  Itadriktm  Haki  buriap^rimaieiil  iino»norfiilfO<|pi|KiB!>iir) 
h  >viuj  n  t)i)i;  |Mibli^iig9tpnihyv|iaUMilibihdiici]|illtjthQ)diffi^      aftiOlt^ltft 
''''.'.,y^,^^;';;^*;j  Uli(lltgUQifand[prdi8dk<iipoQalSi>  uBMt«^hBti9)iii9tl«iH:i)rr»^,). 
tu>i<crt(.ri.^     If  this  btonbpolilici^^mB]|ipr  tUeiinhidttta^Uf  tbf»^pyli 
of  the  parish  from  which  it  leads  to  the  parish  church,  al- 
though by  a  circuitous  courseV^t^  ktliB^fly'H^t:i4lk(^«s 

leading  **  towards  and  unto  the  parish  church;'^ 

->iU  ?A  nuilif  to  bniJoi^  sifT    .slui  did  k* » »oq<|nr  iii  <  n\Vv\l; 

tli)Ay4Hkt<'Ac^^!iiliegat»lij  ttMt'^/^H'hld^'^'tdWMbi^hid 
utito  the  panth  cfainfth|'!»e6lrtd'Oidyjbe  mistaitied  by  shewing 


:>  >i//t  fl!):((  jdJ  1o  jTCq  vnn 

\u\\05U'>wuu  in:    'I    h  ?vin 'r  »f.   ii»»f    ;»^.il   liH.if  .;i»Mt/'  jmIj   If 
.U>n  imll  )i.<f  ,.J(^.??T!^t.^P?>?.?^?(?^nqn.    J^   nf)  ,rl,M, 
ikSS^IfflPSIiE'qfoiK  faMi^.>leAtjiinG$ifa]r>[iiiU/»m(nie}:^lMdl  ^.  receivee 
and  recflbbil^ttoAonMtow^duidristataSJiUlMbBAd^^^  ^^^  ^-  ^  ^^^ 

Flintshire  spring  assizes,  before  Bolland,  B./it  appeared  be  delivered 
tfa«imb0actnmlMMlJ3aN«l|bth)x^  bot'd^^n^' 

iw^mbmyitalii^Te^'kykhityfllHPkiSj^A  so  deliver  it  or 

du«iqd>rbyolliqii  tdidqi^efpi^Iprfclnldtdibq  liibrte|llivdiionBir3»i  A.^^^oney 
JofS^AuBbhohaaofoiditoiBTfi  Jlk&itwi^iBaiiaodmi^  mijiw  ^!^  ^^.  re- 

]xMiif^  Jmeifm&kiiiABtMthnhd^^  the  money  ii 

^mA}atm  aHoti«hlhtei  ;fiad  /lo»t A^^moiit^r   V^l^ih'a  ^t^l  of" 
UibitofibddiiifsfvonseVjcntendedillietl^  B.,  who  at  the 

be  nonsuited,  forJCfaar  tlielcainwpf  rsctmLvr^  IwtloiisiiAfOiM'  states  that  be 
have  been  made  the  subject  of  a  special  count.   The  learned  ^^l  **»wMfA 
jvA^il  h^m^ffin^'  tboogbtftttialrr^ee^liiirtiff  (ivafiruflditaEpto  jarj  may  find 
Tisti^epmpoditheiicmnt}  fdpimonaj^hid  iwaR  (imliMj  dhd|  ^iril^l/had 
dirdtltisd^a  t^dilitUo'fbeiiAtiiidfhdBbHUB^y^rlhuprfjclv^         and  received 
defendant  IteveitiUdibWb  eBtenoqiofaskiKf  Iil<tb9f^)lo«vii  ^Vf  die"' 
itig'iesnil  MUterHiAdiaeilk  ral^oiiii^aaiikHiaoU  <n\s  II     admissioa, 

■'t:  iuiii)  ilr'.iitq  oriJ  oJiiu  bcic  ebii;7/oi  **  gtiibt.il 
Miller^  in  support  of  his  rule.    The  ground  of  action  is  the 

*f5  4«P?«d»nt:ft  ^p^ef^alfw^  WPPey.^f^,  J,^W»DP9fc 

;>niv/><i'  ^i^frWhia^emegdi^BioiiiMtel^tltetbrfnncq::^!}!  oinn 


. ,  !cmn  miHB  eiko^  ve»m\ 

XW$'  sadii|i|fti<Har0iiiountsa  iil  i»ift|6<tUai"^0Bgtr«i]f  MgUgeiM 
you  iiaw  soataiDeil'dttiliagi^  J  M^iilgM*yaQ>oottjpeaM)iQiir/* 
Tbii-CQinptonMBoii  is^ualicjiiidattid'd^ipi^  V  iJUiougb  «l  U 
Aqmub.  tf ae  ihattbo  tnUMDt  ;of  'm6xtej  lo««  MfooM  be  the  «MMM 
of  Ae  ^smoiKit  of  dauMgea.  Suck  compeiisatioir  mnticlt 
bevtCBtefHd  iinder  a  count  for  mboey  had  and  rMM^; 
UgktfoU  V.  Cmd  (cl),  Harvey  v.  AtchbM{Jby  Tbi»  h .  in 
fact  the  case  of  a  bailanent  withosiit  reward;  4Rid  the  only 
proper  tsMe  therefore  is,  whether  the  defendant 'Was  gwlfy 
of  gross  negligeoo^^-^idiich  ooaM  net  be  tried  in  the  praseitt 
form  of  action. 

Lord  Dbni«AN|  C«  J.«-*Th0  defendant  k-  dearly  pnmA 

facie  liable*    He  admta^  that  lye^  received  ihonfey.fixwi  the 

plmbtiff  to  be  applied  .in. a, paftiouiarmaiMBary  and  tiwt  it 

.  was^iMt  fl«k  appli(^.  ^The  <lefei^iint'fi<answer^v4baA'the 

money  was  lost^  so  diet  be  oaik  only  be  liable #ornegligeii<:4. 

If  he  is  to  lld(;«.adTantage  0^  hisio^n ilrfoog  io' tbisjwa^, 

be  should  at  least  prove  the'  fects  dia^inotlj^  >  '    >     -  <  i  m  ^ 

...  •  .     .J  ••  .'•    .  i  ■.,  '1  *.' 

XiTTiiSDALs,  J»-^Tbere  is  soo^e  difiBonlty  tn  thieanq, 

b^t  under  all  the  circmastanees  I  thiak  thoiTerdiot  ought 

not  to  be  distuirbed.    The  money  ivas  delivered  to  thetd»- 

fendani  for  a  particular  purpose.     If  it  had  appeared  that 

the  defendant  had  applied  it  to  his  own  use,  then  money 

.     .   had  and  received  would  lie.     If  the  defendant  had  really  lost 

tUe  money  through  n^tilgence,  thi^  moniey  had  ajad  received 

would  not  He»  'But  this  is  not  proved.    It  is  merely  alleged 

by  the  defendant,  by  way  of  excuse,  that  be  lost  the  money; 

and  this  account  the  jury  were  not  bound  to  believe,    I^  t^e 

account  were  not  believed^  theii  money  bad  aad  jrqceired 

would  lie. 

PattbsoNji  J.— There  should  be  no  n^w  trial.  Th^ 
money  was  delivered  for  a  particular  purpose:  Suppose 
the  money  to  have  remained^n  the  defendant's  hands;  that 

(a)  8  Taunc  S68.       {h)  5  DowL  &  RjU^QO;  3 Bara.  &  Cmsw.  696. 


GAua^air'.Tnv  KiiUGJa  bxbch.  (091 

l|w,|^li)«iliffria9l^.  MiB>  cltUndtiitiiirheflidru  ksnh  iilS. 

it lii^  Ibew pimintfr  ioteiididd;  Itbut  thei 'defemtant  vnariirerad     ^*^">^''^ 
'^  «o/f  4pdi  that  ll)€.plairititf .bai^i then  JemMniddffuiteluviil  bf      '  ^^. 
liie.iMii«)lt  If  Ibedeiaiidmliiad  ^refnmd'tau^m^  ibtfa    ^®AiKft«^ 
*^'  |>l«nliff>  «Mld  •  bwto  >  inaiirtaiMd  ibb  fiimiiof  irttiio. 
iMlMAofaqringl dult he hM  tfaemoii^iuid  Mtnottttiifii 
It, Xb^dtfendaatinvdikicase a«ja^  ''  I ImwtiiegligMiti^loW 
h/'     Th«  fliQdejr  Invitig  :been  plaoed^  in  thedtfaadaftl^ 
liM^a^ it'doetf  jiot  iiejn  liii  oHMith  tvisayil Js  mo 4otigpriii 
!bb  brndi^  be  bai? nif  Mg%iMiily  los^tl  laabMilbel* 

CoLBRiDGB,  J.— The  fallacy  of  Mr.  MUkf^a  argament 
•li^.llpati  be  pots  tk»'iiniivailiilg-dtfMil:0'allem|>ted' tnt  be 
made  out  by  tbei  defndaflliupotl  tb6f|flaiiaiff,  w^fMi  of  Ub 
«€f»ai'  >lti8.ti«eithat'dieiWMe'Bdinl«iibri(iiimtg4>  tog«lhQr 
t#i  tbeijtuy,  but  not^m^iisi'roitbtng  .tt*i<|i|aiiMiff^i*  emit. 
TfaeipiiiiBtiff  kad  <inbdd  tt  |paod  08«i^4fhd»  b4r  tiad  gi^(^i««i- 
deMe-of  ■iD«c7)piacedia  the^defendafirti^iiaaldl  kk  atepebiilc 
purpose,  and  notlio>Bppliedf  4ieidefeodtiff  ^#redi«fflefM:te 
to  eiplaiii  that  non*appIication  into  a  negligent  Ipsa;  the 
juffjr  ndy  « iriajy  tiol  ha«e4)eli0ved  dnitr  buftiif  th«y<dill,  it 
«kiea  not  teem' ta  me  tj>  AtHo^ebai  it  woi  iin  utMftif44, 
and  db9lro(fed|  tbe  good  case  of  tii4  plaifUMK/     i'        >'  ■'  m 

,.  .Ml .     ',.!'.       ....'•:    :.  '■      .    '.      '..••.;   iJmi  w 

:•'('•<'  lliile^-diadtdifedi(a);/M     . 
»,  4  ..     •  .  .  .:')..!.      -In-.    ;■■.  J-i.t 

^  (A)86iibd6timi«»lti»MriiA§wM-  '  flMMCWk9i%^k«e<)^r(fcifrdialMk 
tfr.||i#f '^lioi^i of  ACObtiQaisg  dc-     dMmtlfMbiK  17  A 0^lpL lA^fl. 

the  defendant  had  wrongfully  part-  or  rather  agreed  by  the  Coorty — 
ed  With  the  custody  of  the  goods'.'  *'  that  rficf  jiftgrtitrii  in'sach'n  case 
^itr  Mtni9^M.  ^y^W^  and  slUieldLbtftb^ciIke:  Mdoe^oaly,  M. 
^ddieugb  H  WM  found  by.  verdict  S.Hisn*  6^  fo.  19»  pi.  S^j  a  f .|^r 
^uu  the  chattels  were  destroyed,  Newton  and  Faitcn  obiter,  T.  21 
the  judgment  upon  an  issue  of  non  *   H^/6,  fo."  86.  pi.  9. 

.:•     ...     ■.  •     M  .  M  ••  •'.      '•'»■'".•.  ' 

,   .    -  .  I.I    .; »    •!    f,     u.)    i.  .tf  .;   i..l 


IflMir        *X^  ham  9ob  9ai<K>9d  bas  Simon  lallfioisib  lo  nsdl  Uoow 


i»«fm9b  9'«iiJj^,^s¥o?l  fe^lWS'oiJSg^Sfit ""  ■"*  '"' 


••  akf"  t^''''''^'*  ^''^  ^''^  ^^  siiliiv  \(il  bus  -Ktbiia  bae  ,«3uai«q 


ID 


fram  A,iiot- 


for  yeM*  to    tlmml(^><f>f>fi)/<^iMV^iof>Mwob{mi  »?thteii%i(iad  iprtlwaria 
i^JJ^Jj^^  ••}«(*ww*li.l>ji.*i»..ei>«r«.i»i»»  *»tfflw»iiCiM¥fc»||il»i»dilfc» 

nniring  thtt         ^Wlflv  WW^WPf  fW^nftW^  "5B^%J  •  WWjfer'flP'WBl  ^/P't^I^RMu 

^I!^  nA^^^a^vfgf^hmotmsi  «§.tM<»WiMiiBiihi'i»gft^iii|i»o 
•■^g^^^  p!Mg<iffTlwrit«>if«ti^&iiiwttMiii^i'»st»<^^ 

thtt  under  r  »|gflRtff^yift§»U>*t>^'l>»ftai#^iatfcW8atrf  tlWjJfPtlftiR)! 

^■Mwnn.  tn    pennission  of  the  Court,  been  permitted  •n^bvMICtMiW^ 
^^"uS      riaed  by  Ewbaiik,  as  »u<»jMiigpMbi»g^)»Hi«ll||jtfwii»jqly> 
afterwards  had  been  appointed  and  substituted  by  the  said 

^ee.r^  n^flf  {fiAllfe^WlMNMB  !Nrptiof«^i^L«M^pM 

i^K  B.  to  pay  by  the  permission  of  the  said  Court,  been  abo  authorized 

the  Mnt  to  ,,4,  tcrTj^.j.;  [ifl  ■.•)»iu:(i'./<.  f...;      i.;'.i  .»•.-■  !.,.•  •.'<  •;.(&..• ;  -j^ft  (u) 

iuohCM.  aud  p«rrDitteq  or  OAato.  as  such,  assignee  as  atoresaid.Yo, 

•••»tv.vv  l<j  fHBii  ^I'J  <i  !•  .j/ <-i-.;iii -ir.:  if.i)       -.1.  .•  ..^r.  •    1.......    !•  ^1  (:fli^silt 

frona^Awiiii  MiiMkikiMiiisiM^  a  ff9iiaMwdn»q/mAuk  rUf* 
fatfl  tiiVdMmAlln^  HkbM  ^nce<Mh<|M]^ai#itaV,->4l«Madv><- 

asMilfeJ^ihWAtwaf/.^Xi^  pal4'  tfrefedi-'tKat'  mtilldty;' 

(c)  Of  miliag.  ikmk^4^ifMff''^^  rfi|rBaA/&  (Jrefswr^i^r^  to" 

the  dccnioa  in  whidfMlfe'V^im'dolSw^  Mii.««yl.W'/19K'J  And  M  «'iUiMlf.  tti^  ' 
ActioM  rel«Ung  to  B^ptifii^wiyi'^  jt&uflwprf-  <gBMw^'NiwiiMllfc45i4atofftfc  S8ito|.tffc»? 


WNtld  then  or  tbeieafter  accrue  tad  iiecoiBe.  dae  wid  p»y- 
.Ue  from  tbe  ^gdant^/^,^  jp^i;g|^^(^  demised 
preniBes,  and  under  and  by  virtue  of  the  said  demise;  andL 


<i»d 


aalHj|>i^*of.itf»i*ek«^  «hd<'eftdt»'  or«H^  jpllaMrt#<4biItM!i 
tiUiiBlMAfgv  M^kin  <0M»>)rtt^  l#ltWd«d4i«lSbil'bbli{IM^<l' 
a«'kll^««t^'4Rd^Wtft»M»  -t4i(MVci»'JttiMltf<M^ilidy')%^M'4aMl' 

bebiMifo»4da>iy  (fa«"aKcf>i^^lfl^«>t^^H<«iHi6iiIU^«ttMli 

b^>Mb»  et<tb(»4al&*itMlii$aiM^(^Htf^ 

bic«  oiIj  vd  h'jjHjilirdiiie  L-ii;  (iiliii(>qi|i:  ii>:.tl  iuvl  jibicvnsllc 

(a)  The  oumm  shewn  were,  that      and  avoidimce ;  and  also,  that  the 
the  pKa  is  double,  in  thai  it  indi-      plea  attempts  to  denjr  the  cme  of 

reot  19  claimeay  and  also  affirms      the  defendant  enjoyed  the  same  by 

afgad^HiartiiiyifltiMiittalndbitoty  c  jMif^iteAldAMriaa  mMAMeOioil 

«n4  »«H8fl«»^«illrt1^1^»dtfMf  ilAMi)  >naW  ftliMfi  ^nvMNNfemnb  j^il 

tbf  |>lajiujft'   d^iiik|e^.   tha^^  t^e      lease,  (not  bMO|  by^d^^indent- 

plainliif  iiau  any  thing  id  tne  pre-      ea^  nil  n:uKfu  in  tenemfentis/^al- 

miaes  during  te^  and  HsiiHictiy  '>'t^lMd^l>i  is  aiabtsiffl^ijse  in  &cr, 

&c.  alleges  an  eviction  by  SU»;      is  ^'^/j^todt  ^Lm^'^^S^dUMi  r.Sirad- 

and  also  tliat  it  does  no^,speci6:  i:^S:^.^Jf'?^^{V^^^^^  ,gr,PuT..v(>  r .. 

caUy  deny  mvf  r^ci.allegfad.iu'O^  ,  j|t^  f^cVMfW  m  ni...»i.»)   . 

declaratiMii  or  plead  in  eonftsiea  ^  *v7i*it>is  sa  fmrnkiu^^m^tkirpim^  oi  s)iu«;i'»^  ^.i.-.! 

VOL.  V.  XX 


Painvftiov 

w^ioweoKt* '*- 

atll  liii-**  jMm 

,'l"('}  >:^tH|  ui 
illi.^lL'.U<Sfii:   ft 

-J-  />  o]  a 

,.K  vd  d*.tli   b 
111  'OMIt^TlOll! 

Vi;iii  .^  r  A 

liidi  b5sriSM-n 
-loii  ,,a.  iiitn'l 
^ibnitleibiw 
ojoil  soiJoti  K 
-Jioiii  dill  ,.'3 

}(^nt^  i>i  .8  ^'i 
oJ  jnoi  oil  J 

.(*)/)  clllul 


j^^^"^^      deny  ^a*  *e  {pl^nti^  b«(ls\liay>  M^Qgf  iifi  tilKhilirWbMP- 
AS^mWfnv   ^Q^igj^^g^  j^  jg  not  ,1,7  luibuit  in  tenementii  a  good  answer 

)M?  AiM^iifi  <m«9Kni9f  \hprivAfum  »g0o()ip.l«uthf(mi^ 
M  Q»lap9^LApp^ir8  iifoi^Uie  rfoord^^mWbilbflritli^iiatoD 

,9Qf0tipaijoii,4be  ttfaaattia  cygaMy eato^p^  frodl  dAltfqif  ^ 
landlord's  title  at  tbe  time  of  the  detnilei  .hillj^%^fmi^ 
case  there  is  a  strict  estoppel  upon  the  record;  in  the  latter, 
..ttie^tf^sAjisffiMiOMiOfiAtifi^sit^nPA;,  kl^lA/i  Mtn  tl^mmr^  of 
m  .^t^ppet^^i^Rh^ltemAt  i^jpr^mnHikqf  tlMlt^nlMpgiiiiw 
.AK)PR(idM9i^i«i4b0tte9tAr>  .li|Jl«^M9fii(^l]v.  .|Kli0fM<4). 

MOo0(d^i]Mrtf(^<y4  JK^        /{]Umi  4^9NMfC>t4  //iayt 
«lkii8tMrn]««fihruM,^irih  f<tpfQ|jf^>t|i^(^af9(Afi't)ie^fteii«it 

.l(f«jb0fHp(^iiy(0t»f(iAMl|ai0rlM#6^^^  kAlMWillJIaPip 
V.  Biggs  (d).  [Littledak,  J.  referred  to  jtfoti  r.GatH'- 
'ittbre'(e>:  Lord  Denmiiti,  C.'J.  ^Tfaalfomi  Is  tliitkiKiiish. 
"'kWe;  as  Ifcere,  at  the  time  of  the  demise,  the  lifo'rt^^^j^r 
Jb|l4f^gif)pd  title,  the  mortgage  hei«|g  :¥M^0t4»4/ to  W',(^- 
Mnise.}  i>  ImiBallsm  Wetimoodif)  'A.iM»  ^hthi^JtM^  ia.iap 
^"ititidti  Ibt  nte  )itid  oc^atidfi,  iHi€fre'  the' dMiftl^tit^itM 
'co^iQ,.in  under  the  plaintiff^  he  cannot  shew  that  the  plain* 
^li&]B  litlet.hisa  «»pii}e4j..|iAlesfi.h9,  ^oiwivty  rmauiM^dLlbe 

itf9«f^Askl%a iMntkafloa     sUsppii  by  ■aiij^ii^.piUMSiiiii, 

'.vSuUlv  lH(r0..baaii^taaia>faqBiif  a  ^wlridi  ^Mainiiiii  iirfwisi^fthaa  f^ 

•idHiialiol<tfaa>  liAs<iflebiOiBft  ^ tdie  BdnnSiitxanliniiis^MirJDla*  itfijy 

b^owif^aidibopw^MMadiabiMa-  ^  ittvtr.  Alttfi,diil^  tiNdi;!^ osif^. ; 

tttte  sucb  A  f^ta>^PdfM>dU(titn-  <  Jfciwif.  t. :  flasMli^,  -iM  iRjiUh. 

>#ir. nagsna/ »tht)pa—ai£ arfdwing  :odMp4rJiHMsr40(9coU|i«66i.  k 

.fnefall^  ^mfo  tt^DkbedM^  sAolion  ,  i.iis(t^/«l T^iLn^Sefe-iiaewflMiiUo 

Hf  ilMAtSlBtaiSji '.Ij  AW    -.hduoi^  liGiiiiiilt  vi  Ahfpml>o:  sdi  u. 

.V  <ff>>j<Wia»FihaaatiWi»^)ii  fMiid^x4i-Mmi%,'-Bi  Uj^ii^439 

*tiaMioB'befcv«tfbii,iaftl(felY(l>jiuin-  rti  b^v4*Doii}h>eSib:':>  i^ib^i  .«-*i 

^entats,  «faHfal1ttMtintlea)aa>^)K  ,  >  u.^/^ftCampbc  til.:*:  lu  • :  *r7t 

'  •s"ttaa)ia«tenaKft»ti)i^(^ipina,fiid  i '  .-  -'■ )  wti/  • 


"Mitur  WicftH^r  fterHttfl^  Cumii ^W  ^ttfff («iO. 


-rU 


I'jV/    iiL    I  n"- 


.v..\^..>   \ 


t895* 


'<lhii  irililidbiik'in  tenemieiitM  would  b^' a  go6d  ptoft^  «tMl 

"trbi^^^lilie  in  Btfdthe^  pUfVf,  find  ittlte  tfiM  th^  diMttiMr  Ms 

'>b!^  ttis'perinidsion.     Lord  Denman,  C.  J.  If  be  aatborized 

'tbt  pWfitiflP  to  AMlito,  did  he  not  iMhori^  hiui  alfeo  to 

«  f.  K^.  It  Is  M  knswei'  foi*  tfa^  defend  Ant  to  shew  a 
liUe  Itf  urnthe^  pAitj^/ ««id"gtate'tbkt'tb0'defnJse  M^is  by  his 
.  p^tiftbilUii.  '[hore^befWiiH,  C:  J%  tt  is'nOI'MtIdd  tb«f  tile 
•  jmrty  .^erdiiCihlg  ^  ^YO  l^ive  itkiB  IKVViW  43f  {Stttlitig  afi  hnd 
.  t0' tfie  tedaney  ty  tiollicfe;}^  ll  do^^hot  ftppear  thflt  the 

'  t«^ilt%0dirtf;^  fioli^i>d«trthe  plAiHff  d^hikM  dtilybythe 

\xv^\ V    ..•   t .    I     .    ,   .    ;  \  . 

Scott,  737, 

(Q  But  wbera  it  appears  upon 

die  fiio^df  the  kitrmnent  of  dck 

nttift^  (lidtNiib  dbe-dMbiia  be  by 

oof  an  original  power  of  demisingi 
"'il  wbtttd  fleem  that  an  estoppel 
'  *BmIb  4iat'  aiiiB^.    Tbar'  witere'  il^^ 

having  only  an  equitable  estate  in 
.  a.aafybald^  damiSHri  fdr  9e  yaars^ 

/.hgf  aa.bidilitiira  in.adnh  araa  to* 
.  ailaA  ftAidteae  tea  the  lotd.'to 

iii^rtiiigitoted'«at  to  A»  bas'to 

A^itMs  bsUuthatihaasaiiaee 

of  A  oeilhl  BOC'Saa  aa  assignefrjof 
.  she  nvaribot  upon  the  oovfenanu 

ia  the  indanlpm  of  dwuhej^al* 

thei^^a^ioasly  teUbeexeo^tion 

of  the  assignaieiii  A,  had  aoquikted 

the  iegal  estata  in  tfaa  oopjbold  in 

fee  simple;  WkiUmt  t.  PiMoek, 

2  New  Cases,  411. 


FAItytMtdir 

WOODCOCK. 


>  Though  ih0  <grc|andi  on  wWah 
the  Court  of  C.  P.  certified  to  the 
Master  of  the  Rolls,  in  WHUton  ▼« 
Feaeoek^  that  thl)  action  df  oov^a- 
naiit  «foaki  aot  lia^  doi  jioi^tof 
OOMMQ*  A  wear,  it  is  oDOoeif  oA  dial 
there  could  be  no  estoppel  in  a  case 
where  ibe  recitals  rendered  it  nc* 
eoisary  to  ooaneei  if«,  the  lessar» 
not  only  with  B^  the  lioensei^ 
hat:al8o«fjlh  the  iieanshifg  iordr- 
vbqso'tkle' being  aoarlaaj  kgal 
dtli^  eeold-jMS  ha  oateaotadiihhi 
4MiAttbaa.SBppos%/ihe  ait^ie«f  il^ 
adkiebfifas'*^  oikyfieli 
i>  TOa  asjaiBwrsB  Wkilimv^tkth 


groundi — vii.  thallhettssigaaaof  a 
rebersitfi^  gtfaedby  esioppelyis  not 
jMkmm  a^ignaa  aaiaenabM  lo 
•oebyiesiBire,  a^He^^vao  whare^ 

%  miappfi  has  been  mrofd  into  a 


X  X  2 


6?fe  ^^M^^'Wi^mPi^Wtio 


TrteA^/nan  cot)tra.    Ibe  plea  jis .  ifatendeg  merely  as  « 

.■"•-■C'.T-i  u'),  <  .  ;'j  -A  ,  I,  ,•  ifi  i'<.  -  ik-fniTii  xn  .ij  -fiy/i-nB  hb 
deoial  of  the  rigbt  of  the  pjaintin  to  recover  the  jmt 

■i>t>i'     ,"ii//  Ijii.cv  •.,  '•(:.'<>  JfnuU  111  Jr.ilt  Jiiiiol'  on. '>/i:n  17 

claimed  m  the  declaration.,  liie  argument  which  it.i» 
prpposed  to  offer  in  Support  oi  the  plea,  Is  founded  eniirelv 
on  the  uriulo^y  between  this  CQ9e  and  Lnat  o\  .n  denijsjg  by, 

I  '  li.Ma  'As   '  r.'i4L    I'f-i  "jM-ni    iiil  -'■  '_'rol  1'-  J-rirjP>;Tfl 

a  moftgragor.  1  lie  analog VDet ween  tue  l\ro  cases  is  stricl, 
Ir  the  plea  bad  sUted,  that  before  the  m&kij]^^  of  the 
deoaise  mtntjonedjn  the  declaratjonj  JawiL  in  January. 

Irm       ^a  ffa/^qTili;J   i    -i    ^-^jrvlJ'^nt    ^df^o  ^^ih^t    /fiuTK^ 

1818,  tlie  pminuiT  moitgagqd  the  premises  to  S/iqif.  and 
that  after  the  niaklnt'  of  such  derhi|e,^-(he  plaintiiT  havinjF 
beea  authorized  unct  permittAii  hy.^haw,v^i$  mQiigj^e^Ji^Q 

trine  as  to  estoppel  and  privity,      to  say  thai  il,.  at  tbf)  timf  of  the 


trine  as  to  estoppel  and  privity,  to  say  thai  A,  at  the  time  ot  ibe 
l\f^  tiiiiqtlMt  i(45ttfitft?ff4^'y6^e-'^^<ddilii9eW'^t^Jl^  a^yiSm 
uiiHi  mf>\4«QlllP1^\ilpfmrl|it)4Bnr!rfiriUngrflB  iklmikai^^af^if^mziif, 

Irithout  snewing  title,  and    that      be  found  for  the  defendant  and 
■iM9adwbtlkx>frtlM(lMta»dfl^»nitmiMk>f^«CM|<^«iu«i|)a»^«M 

version  i>€f^ for  years,  Tor  liFe,  in  ingon  the  estoppel.  If  UMind^o- 
quality  of  the  reversion  requires;   .      (a)  Vid^  1  AVms.  Saund.  liY  a, 


that 


possession  under  a  deniiae  from  a  martcacor.  after  e 

.:       •■:■■       '.■..■,1.,        '^     • .    U:..i^n>>:'    .i|'|i''      iM     I   'il^    Vr;    f,-..,r(|uj^| 

mortgage  cxe^uied,  fay  nim,  may, render  the  morlgaeoc  his 
miidlorq,  so  long  as  the  iDoit^a^ce  allovv^i  the  mortgagor  to 
continue  in ,  posseiston  and  receivje  the  renJts:  and  that 
paymenrtiT  th^  rent  uy  the  tenant  to  the  raortgagor^  withr 
out  any  notice  of  ^he  mortgage,  is  a  valiapa)men|.  But 
iW'  tnortffagee,  W  givipg  nouce-of  the  mor^^  /a  tne 

matn^  maj/  thire^y  fflake  km  ha  iemmf^na  enhih  htm- 
sitif  i&ittUve  ifte  rents***    [PaUeson^S.  1  never  cotiM  iin- 

l9P¥^9  it^m^i  IOi/hiwb«t  UieAfeserfaimt^.  . If itlie>taM|ii%  ia 
4K>taip^ticM«e^  d«i«h^^otiei^/pa^  iAtti  th&  i^ty^Pdhtfmti^r^ 
ita^^  iliCit '  the  relfiitilpn'  of  lanHtbrd  and  tenant  Yias  Ibeeri 

<l(h^i.ii»Qtlg«g^>briiig  «lDyMtlang)«)8&ith«ii'4a;^oMwii^}}("  iti48 
^btoJtt^a' W^  ^h^'Hikf  btWg  ah  akaWri  flW^itee^'«*£?ici^rf^ 

'm\i4  t^ualiV  ^*1  am  eiitKleJ^JiiiaV'liiis  mo^^^^       anil 

4Mtt4S'i*ild.iif<th6'toRanl>iaibons«qi«nde  pwd  nRj^<4li«>iaoft> 

gi^e"<^'dui^  bl  fhki{ctN?«var!r<'e^Ttr«a'^6  'i^<^6fet'^di  tide 

fnan,C.  J.  It  is  clear  that  the^^djj^hfokl'f^i;  Bi^s 


fM.        aMumes  tn  eviction  or  ittorameDt  (a).]    All  that  appeared 
P^^^^ii    ^••'  ^•^  ^^  •tt^rtjjfjsfijrs  \^^4  fl^vc»  },.  QOlip^  Uh  the  tenants, 
V.  stating  that  the  interest  was  in  arrear;  that  they  were 

Wao^#a<;   |fibreV>^^ilfi%dtto^ytt;6Mto<llMdrMlehS^^ 

tf  1fh«»^nt  flhid  siArihii'  Mtmil'  biit^driiWurt  'k^ntti'6nMriM^ 
thbr nottee;  Wd'Hiat iti deCliiH bf ^tt^Hpii^iaf^m/ A^j'diiti 
moftgngees,  wobid  pursue  ^neh  mnMKiietf  as  weVe'-nDdWM^ 
l^jr  liw  foi'  l-etoverin^  the  Mtme.  N0  6vietioo' eir%iMMiJ 
nietil«  uoi^  My  thing  AtMto  which  an  Miction  or 'ik^iAhtti^ 
pight  be  inferred,  is  stilted.  Soppose  tbe^RN»fd«  i«  tht^ 
.  parenthesis  to  be  out  of  the  plea,  thfew  it  is  deturly^gMdV 
Can  and  oihtrs,  Am^s^msi  ^  BurdUHb).  {P^Ottsm'^i 
'kl^ro^gbbnt  «he  ptea;  <he  «tem\Wi^\iy  the <pltiintlft  ii^ikmift 
^  as  si  ^ubristitig  dembe^;  and  ihe'fMiJ  ^ialwtrrf"iir  tS^^timA 

feserV^d  by  *ihaif  'dfeniis^.  -■  It  tei^nls  ti  ntcf >kn(ii6Mb|i|>>iirb<Mi} 
tkr  dta^6  is  WsMlii  «y  tteifi^Miilefa^^^ 
iA^  insoltencjr,  ^  the  <«s^gtt«j^  lo  '^Mikt  WiA^^Miia  nM^ 
Mesn  he  pMsi  ait  liA>  b'  ike  4Mn^ef  •  Mit^clreMea  Hl'^iiiij^ 
tenHney.  This  pletf/ef  ti  simitar  pke«  in^  iihlet^iteftis'^tff  J 
inbr%hge«^annnC  be  good  whbout  ibiHiiMg' tfie  iiBk^fiUt'^ 
ifcdrtgagee  iii  some  way,  te  tS^tf  party  ib  tf  dhwA  ivMelli^ 
Al  not  ^xeeute.]  The  plea  staiss  eiMMigh  to'*li«^lM 
the  Miigfltte  is  entUetf't^  tMo  profits  of  the  e^lMJ.  ''thif 
phvt  of  the  plea  whidi  eiaitmrtMie  rent  a»  due  M^f«iio((Af 
irirtue  of  the  ddnri^e  MeMiolieA  in  the  itedMfa^bn^iJleitfg  inhiu 
ler  of  Iktl^  Meaimig/itoaf "be'NjtcteA  to  MN))*ieag^  •  ffillJ 
ikdatt,J:  Idb  noe^ee  howiyon  are  to  reji^tihei^  m6td$i} 
The pfea  wonld  bn^ bkm snfifcieiii withonitbem^ nud  Mm^ 
hi«ertio»ofHbMi^'dftM«k>iiot'«aiilfte'lii  -  '  .  .>  ..i?  .r. 

If  the  CM#f  «iuMba  bdM  ibe  plea  gMd,  i^fofvayiM  Ihafc 
iwy  ivtt  dio^  thrdefcnAfenr«^ amende.  .  .fi  m  ' 

(b)  4M«wt.  I(  <(,  »9a:(l«i?fl(^  ,  ,v,C«);AmI  MeoiKf^li^Mi  .Doe 
(i)  1  Croapt;  Mees.  &  Bosc.      v.  Huddart,  2  C.  M.  &'E.  516, 
443,  782 ;  5  Tymh.  309.  4  Dowl.  P.  C.  437. 


*Wrf?RfeiWH.4>#€4i«,^flvif^.ffiU|',j^i;aqrt^     |.fT?hf?ilfiyHyW  ment  against 

*5W§IVa.W9fQljaoVj'W.iP?np«r^hjp,^it^;,I^[f,,G^^  defendant, 

9b4WM4jfar»>sfii.,fa4.tQff^vil>^,|Uej<*^gro  Jp.%j|C9ttiy|§  ecutorewho 

o^f/tlw  itw^.,-?^««4l»  i^vwed  t9.,«f»ake  t!^ie..r.i4^  «*sfn^u^fe  thJw?!!?'' 
u|^<9%aQi«ffi^>rjtjpiAcl4:bjf  gp^rk  oftbp,  plaintiffs'  aWf^rwSi  53^^®^  b"*'® 

bA^Vffb  Wl(>QR^/i^thf>i^x#«|it^rA:0^»iM4^f«A4^  should  be  sub- 

GWei5r^J»>BrtJMP|,4;<H»;t,.^hilp«  (jifji^  ^J^^«>  ^« 

k§AfiyfAi\y^f^  iftpQlb^rxrf.the,  fpijBOirtqrs  pf  4|i^.,4ei^an(b 

anil  tiiot p»>dieittdof J«m ImioaUc^dilig^wl srt' Jbh^/c^iaif tifflr 
of  the  said  G.  Brafi(?ii/bbti^l<t^^rcb<M}tmri»l)^iPf^id^^s 

the  rule  on  £4  H.,  tii9iihm»^im(0ii^AmA  Q9\i^nm^)1fi 
his  said  chambers^  when  the  said  £•  if.  informed  the  depo- 
nenfthit  iiie  sAid  6.  ^Ute^odW^iJifl^^&^i^?  tfe^^Aid 
copy  of  ite  rule,  ana  Mi%WiE/^^m'i\Ai^  if  tffffli^'s^r"- 
yj^^pkfii^.tfh tb§. ffs|i4JS„^f.% wAg!iaLs«ten,s >  ^ .^ /\ 

' '  V«y  tliii'ani  the  h^xt'taie  were  «S8dfeS)  ftf  rrttilj  «fO*4alt/^  * 

.r»   :     */i      /.       i\        ;    V  •   ^.    ■  U      /  •..»    il     /     .mmI/:      tr,,  ...1   I     I    ^'^ 


CASES  IS  THE  KING  8  BENCH. 

Mannings  in  support  of  the  motion.  The  service  on 
Branen  is^  under  the  circumstances^  sufficient,  [LUik' 
dak,  J.  You  should  have  called  the  next  day.]  The  ser- 
vice on  Streefjf^  <9'''0^44  4^  service  on  one  executor 
is  sufficient.  lIAuledale,  J.  You  ought  to  serve  a  copy  on 
each  of  them;  they  anernot  like  partners.] 


Glasibb  v.  Cooke. 
An  execution   THE  plaintiff  issued  a  fi.  h.  'mta„KtpL,^Tbi  sheriff's 

S^aC^  J8ifks)olMB(f)  iA>  ritiiDdl  pairtj(^j|ap}g  claimed  the  ^^mgstw^^ 


apf^RmA^''^V^JiP([»{^  under  the  Interpleader  Act. 

gocwlMI^^  nn  sJcJa  o^  iircfo  nnii       !  .^jTVAJOyJA 

^S^H^^a^^}^  th^'yfnintif .  ,A{Eke«ilib  #iig^  log|MHdisbk^ed 
2S3ff  &#^^^^^^  no 

'ikfeyiiwimo  Hot/a  cjnif,n.;,.  n..       j   ^''"'^  ^  ^"  >^^vn.o-)V    \o 
po   srU  CMiBS^is^  f(M4]ik^)8ber^.    The  sheriff  i)tr^i»4i( 
n^<{><H«^8rfn;'iii^^^^s  wjio  had  issiied^Writ^^Vi'dh  teii 
toSisiW  hifcffflWftJ  'l][^ii|4W"*»tiff  did  not  int^^^^ake  a 


claimi 


it\^jn!>h\:<?.  .11 
9rU  de^Mu,  f(iii4]ik^)sber^.    The  sheriff  ^^i^^ound  to  serve 

.    t^-AT - -  -Brained 

hU.iMbution^ 
he  k»floSclli»i9il% 

tided  to  the      4lsi%}6ett>M1PhieMSAI^eai|ed.  ,  ,  „    i 

costs  of  his  . -IT     7        ^^      \    -moo  ,j'>r.  n(^Mr.p  vjui  twt  li  yJt    I 

Lord  Denman,  C.  J+-J*rtd¥e^Wa^^nb'6cci«^  Sit^*r 
'^c^er^ain^y^nbV entitled  to  tosiSQ  ^^^'J  V^  ■  '^v  ^a  ^^o?,  inM--  dou^ 

lot  'jrv,  *IiJt0ti!li9vn!)  j>niiuI)<9i9rfVllDl<5  diBcinlgftd|4^d8  to  Ac'yl UfmSif 


.HDMaa  8'o^i:a  3ht  ^i  238AD  083 

no  ^^|y^^c  dcIT     .noiiom  eiU  lo  Jioqque  ni  (^wsutnikllL  •'^W^ 

-1!^*^  DfIT     [.7r>b  5z'jir   oil)  hjllcD  DVEtl  bluode  uoY  .L  4^\lib  ei»fiJo  bns 

lolii  >o/  «  3\\o  (lo  jowvyf.  I)£f»  N>oJJItffl3  S^^3'\\&  no  SDi?  ,niLMAa2 
HO  Yq^->:^  fi  ^vi^?.  oj  Jil^uo  i.'oY  .L/3\v>V»'3\\Vul]     .JrioiaffluB  p.i 


.boc/iVji 


l*"ftlNCIPAL  UTA'TtiJ^l^. 


..•{>iu(;"J    I  JI.''"!-/.  lO 


n  ftl1'>f|j**. 


HHti   .61  .It   e 


A  plea  in  abatement  with  jEidgment 

the   nisi  priua  recocd,     Pepper  v. 

J  jA  isbnulqiaJitl  ^dl  lab 
ACCOUNTS. 

It.  Sdtkment  of  Acmunts  o/  Pi/^iik; 


riu 


fti 


ill. 

1*  By  a  river-navigation  act,  coni-    "^ 
missi oners  are  authorized   to  ap- 

,  tHxiot,a  p(erjt,  and  to  allq^,^pi_ 
a  reasonable  sum  for  bis  attend- 

"-mt^,  &c-/and  it  k  eri^ct^d'^tHar* 
such  sum  ^halL  he  paid  by  the  pF^>: 
prietors  of  ihe  tolls  of  the  navi- 
gation.    B^  a  distinct  section,  if 
Bdyijr|itdfnetDrv  eba]! ,  iiegleek  ill)  \ 
refuse  to  pay  such  5Wja\  of^ippi^jrjj| 
&c*  which  shall  be  so  allowed  ana 
become  due  or  payable  to  the  clerk, 
upotL  demand  thtr to f  ftmdt  tit  ^i€'^^ 
proprietors  or  their  col  lee  tor,  snch 
sum  may  be  reqoi^rfd  b^Mttmu 


b*j  II  s  -^  L  ft  i J  f  ij  ^  Iq  3  H  X    S*'*^*  "^'f 5  1^ 
,    of  debt,  &C*,  with  jdoutk^^aatffHM*? 

''^'I  mi  ;^  iMIi^'  yait^'ttb'  be  brlsiialLt^w 

b^j^m  tb§  .^aftwl  oIL,th%  clerkMM*" 

mejaxm  can  be  brqui^it  ¥^a^  mF' 

1^'  I    jniibti  (I'ki  thaBtslQte^Blust  \i^^^^^ 

conjointly,  although  the  4^<;j(4rj^(|| 
lion  omit  to  state  an  «c4uiit  [  dHoo^ 

%  WhereuliercFore,  iadcbt^wpdnfii^''' 

"^'stktiitb,^  the  pTaiiiHff  ^hiOTtttj'ttT^'J 

I     Yerdiet  up<M  mkckh^  plikdlM^Btf'^ 

is  entitled  to  double  ce^  ^Tid|2*t'J 

withstanding  such  omissi6aL  JEpioL-: 

^9lt.^^i^,Kwh6ttieVJthe    o^S"^ 

i  /■  ^f «^wld  li^*ft,l?^Rftgr5ffpdpJrj^ff:P3d 

demurrer,      ^  nf^jifiW.eM 

^MS^Sil  ati«lAtt^sii,'^  Mere.^&>Be^  ^r1 

U3fflf flsapy  rfofA^  <tf ,#|i*iori.      *^  ^^  b^Ua 

iff  Evidence,  8.      ,^3ain,»qqi, 

>J  bijIJUna  Ton  ^iSifilTj'j  ' 

ADVERSE  POSSESSIOI*. 

I  ilJWhere,  during  coverture,  a  lease  for 

^^    years  is  granted  to  the  wife,  and 

the  husband  survives^  an  adverse 

poMs^ion,    having   its    inception 

^^'^(latB^    th^    cover turep    may   He 

treated  as  a  possession  adverse  to 

\K  I <lhc  wife.  Doe d,  IPilkins  v, Wiikmt. 

434 


68» 


i.xraxEKj 


2.  Ot4ti»jpMS0tei«ft«dscnBlto4he 
-husband.    .Z)M!du.HUiiMi«.  iftf- 


tbu. 


>IM4 


:•  f.i.  ■<■.  m/v    •  li-.Ti  i! 

I  I Ill  'll'l  ot    I'i.    ..,vi' 

.AFFUMlVIX-,.'  „■!» 

1.  Where  a  defendant  be^n^in  custody 
under  civil  process  out  of  aa  in- 
ferior court,  is  brought  up  by 
habeas  corpus*  and,  cominitted  to 
tlie  custody  of  the  marshal,  afRda- 
vits  filed  in  the  Court  of  K.  B.  to 
ground  an  application  to  be  dis- 
charged out  of  custody,  may  be 
entitled,  iik  K«  B.k  in-  tbe  cause. 
PerrmY,  West.  ,      .291 

2.  Where,  in  an  affidavit  to  found  a 
motion,  the  addition  of  a  depo- 
nent is  mnittdd^  dl^lOburt  will  not 
inquire  w)if the^  Ottp  f^\^  fwom  to 
by  a  co-deponent  are  suflicient  to 
stip^ort  the  apj^cMkwr.'^  ]Ri«b>  v«^ 
JuitiM  9f  Citma^oamli^.  ^^  vs64 

,    ,  AFFm>UXIONf  .  ..  Mi  / 
Exflminatkm  ifadfinds  ^oniiniMioiwffs 
•bjTi'  ■  -'  w'-  '\  9)£E,  a* 

AGENT. 

1.  Wfteid  J^J  ^Idyi^iUrok^r  B.  to 
piro<;u^r?  a  .  cbaitter'fNmjt  on  a 
commission  9f.;5vpiei;,cent«f  to  be 
paid  whethef  the  ouitract  be  exe- 
cuted or  abandoned.  A,  cannot, 
under  a  plea  of  payment  of  a 
smaller  sum  and  tscfti  aisumpsit 
ultra,  give  CFidenjCe  pf  ^  i  s^\ise- 
quent  agreement  to  accept  %\  per 
cent,  only,  on  account  of  the 
abandonment  of  'tlid '  contract. 
Broad  V.  M^almoTf      i     ,     413 

2,  But  where  tbe  terms  of  tne  original 
contract  are  onlv  inferred  from  the 
usage  of  the  trade;  a  b^versa- 
tion,  in  which  B«  agrete  to  ^^Ch 
S}  per  tent,  only,  on  account  of 
the  abandonment  of  the  contract; 
is  admisNble  td^  slKfW'^nat  Vttch 
deduction  wa^)  Hv  a  contingent  re-^ 
duetidV  pari  of  the  'ovgiMl'Mi^  r 

-f'     ^  '^'BU. 


DiMtmetkk.imtmui  Frdrnm^tf^  Note 
,     and  Agreqnmt.  y     . 

JBy  a  receiver,  to  pit  k>vec  tbe  fitst 

I     moneys  tl|ft  d^^cQii^e    to   his 

hands,  efiect  of^  467,  n.  470 

\  .       ....      •  ^ -.  >U  .1! 

ANIMUS  MOttANIH. 
Set  BEfvuMiXTilV^ 


iANWlTyv  -r 
l.The  necessity  ot  uvroLUng a  memo- 
rial of  an  annuity  charged    u^n , 
,     land,    of    which    the   grantisr    is 
.     seised  in  fee,  is  not  dispensed  with 
by  a  covenant  froni  ftie  g^ntpr, 
timt  itie  land  ut  of  greater  annual 
valnc   than   t)ic  aniiui^y,  coupled 
.     w  i  til  h  f  s  tepr  esen  tation^  to  th  e  >anie 
efTcci  maife  to  the  ^htee,  and  by 
bfm  bon^  tide  received  and  aicted,. 

2.  In  ejectment  by  the  grantee,  it  is 
therefore  competent  lo  the  grin^or 
to  faUrfy  his  covenatil  ana  rfcpre^ 
sentaiionsi,  and  show  that  the  land 
U  of  leas  annual  ?iilue«  JUid^ 

I.  Agakm  «  Pm^rit€i  viktf  Me^ 

See'RATJif  nii  ..    .J 

^.    A^ah^t  an  Order  ^  Jhml»at, 
i    Notice  of,  and  Statement  ^Grtmndi 
of. 

See  Pooh,  Ul^ 

t>-)h.Mi(M   >|S'ta'PkaOTIQlI«  ••         "'    ' 

;  ^■'^■':   AP^NTiiENt*  '^  ; 

'\Pffoi^f  o^J^ii^^^iureaUdmi^f^ifi^^  * 


MV1XEX.I 


M» 


ArP!IIIMFIff8/\ 

1.  Exemfikn  of  Indentvri  (f  Avprtn' 
Hceskip  fim'SHtmjpr  Iha/,  imier 

II.   What  poor  Children  tnav  be  bound 
out  jifpj&etmtk^tyOikfMnL 

S<s«QTSEauMkII.   ' 

ARMTRAMENT. 

-'"    li  KSame  qf  Prodeedtrg. 
Iv  r^W^,.^ti  award  13  to  b^  made  by 

^Jl.ijj^e.  py,  aujr  two  of  them,  ai^ 
\f4^}3^h  ^^  wilUjavejnptliing  wore 

.  ,TOjfy  i«ipa^4i^^y(J5  ni  w,  tneir  award, 
^^^iftout  submitting  if,  to  ^^^  ^^«» 

2.  But  iC.aJwr  s\}csfi  .cbscHiaimer^  J?, 
^.^uid  Ciend  to' A.  tor  bis  opinion 

\t\ff  dri^.  of  ^  9V9fd|  whiph  be 
'^fet^ths-'witb  (Certain  written  ob- 
j(?ctigi^/^,.and  C.  are  bound  to 
:^^aHe^  ^uch  .ojqjectioa^  into  tbeir 
^consideration,,  and  tbey  cannot 
make  aa  award  difierent  from  tbe 
draft  sent  to  4'*  W^d  Pot  adopting 
his  objection^,' withi^iil  conmiaii- 
c^litift  ^A*  dwtcma  «f  the 
award  intended  to  ba  made.   Ilnd. 

II.  toecision  by  Arbitrator  as  to  Costs. 

Andstcinfrif^, 

ni.  Award* 

S.  The  Cdufl.  win  nottofei  that  the 
dec^idfi  of  ad  arbitrator  bas  |^ro- . 
ee^*d  solely  tipon  certiiit  fccte  set  ^ 
tltii'iH  the'awM,unIes!^  t^tdward 
state  that  tbt^datMon'^is  founded 
upon  those  facts.  Lancaster  v.  HetH* 
ndngton.''  '     •        *,<    im/^      538 

4.  A  cause  in  which  the  oefendant 

'  fiadl)ieii  held  to  bat!  for  MAk 

fefetrd  to  aif  tttMirnori  to  whom 


^lABOtfav-fwheiaiiofoeMiMiHrflnv/ 
adA  4ff  ooMit^uddef^US  Wai<a^  is 

4ttE)ferred:  An  award  that  15^.  \7s. 
was  due  to  the  plaintifTat  the  time 
when  he  Md/dU  idbfendant  to 
bail,  msA  iba^.  tbf  verdifitL  shall 
ftand  for  15/.,  I7«.y  and  that  l]^ 

e"  xvtiiiS  had  reasonable  and  pro- 
ble  cause  j^or  hoWng  the  defend- 
ant to  bml^  (without  saying  for  what 
amount,)  and  that  the  defendant 
shall  pay  the  costs  of  the  cause,  is 
Sufficient.    Snell  v.  Bume,       645 


ARCHDEACON. 
Sec  ChurchwardeNi  III. 

n      ARREST. 
I  '  '   '-rf/rf  »«)p  Cosw,  IV. 

By.  CicH  Ptmemo^i,  <^  the  Cwrt 
I    vfthe.CimediarifO^Qrdn 
See  UvivBBsiTT. 

A  party  coiinn|^  id  i  Conn  m  a  civil 
anit^  .is  not.  procidtad  fiottLanrsBt 

I    at  the  King's  suit.  296  (tf) 

!    ASSAULT  AND  ^TXERY;/ 

Costs  in  Aetkn  'of,  when   Diwtttgis 
ujufar  40*'.    •         " 

'  SeeCosTfs^i^ 

ASSETS^ 

Sec  EviitNCE,  ff,  15, 1^,  17*. 

.1       ASSUMPSIT. 
See  PwAblWd,  I.  {b). 


!.'  :t      ..r 


ATTACHMENT^ 

Hfr  X>is(Aisdienct  of  a  Subptena^when 
^        to  be  n^edfor. 

>.  Sise  t^juGOBic&V*  (taCSranvm/ 

Cmh)  9«. 

l.^UFhtffO'anrie  biAads  nbsciot^  by 
(Bd&sent)  ordering  that  A.,  an  at- 


«M 


1311**1^.1 


torney,  wb^K^ii^lrt^aiit&ilently  re- 
tained inr;}ij§^Af«i^/|bft»ioney  of 
his  client,  shall  invest  the  amount 

pny  the   costs  .erf  tlic  a])plicat'ion, 

and  that  uURivsi.-ie  au  attacliment^ 

'  pi^ll  i^iiuc,  u  in   no ,  auisvver   tg  a 

■1  mptipn  for  such  attaqbiiient,   ilaat 

^jOp  thp.  day  after  tbat  appointed 

^^^  tlie  inveptment,  a  fiat  in  baak- 

*^|^gtcy  ,  issued   against  A*^   uuder 

w^tc)|i  l^e^  has  Q)>cained  his  certi- 

f  JSf^te^"  and  tliat  no  service  of  the 

.^rute  ^land    al  local  iix    took    place 

^'l^forc  the  hankT|U\gt4:^.  ^/^  re  Ntw 

**^  *Vhetherthe  sup^^rventiqffl  ,pf  .pe 

,^^t  and  ccrtiQcato  would  h*^ve«x- 
^'Ipiied  tlm  iion-obcdieniqc  tai  ^le 
^jiulc  by  J,^  so  CKi?  to  have  cjc^j^pt^d 

^^^ud  nad  been  shewn,  qimrt*  Joid. 

I.  Zifno/;  t/Don  JtfdemenL 

/rsf/roo^d    lUii^>r«^^^^^^'^^T^    nod//    .1 


i..^:! 


!8   as 


niy ;— the  uourt 

iel%tffl*fed0tyioi 


upon 


«|rfrtfe  cbufip^  riw>4aiftitt«tfit- 

9»ferWdtf  lh^44sf  AjAw  tB«^«», 
3iMi)  i)fiSI^  ^a«|flf»ftiefc^)»Md 
^%fht{)i@%TMdi$#  ffifc  ^.i^^ii 
^99MPftf^^M«  '^'^^  '^  emfiri  oni  ijji^i 
dl'^^/' Atl^^  8QflMliM'flQfl^^<6bd 
vbfefeA^Vi^ted^fii^tW  ifh<W^* 
^\^J^  to  ^%4^kHhg^A^^?SrtW. 

T  "         IV.  AdmnforML  '     ^ 

ii  An  atlorney  cannot  conibiencc  an 
'action  for  his  costs,  after  an  orfler 
%htained  to  tax  hiss  biH^  uplil 
''  the  taxation  \%  coniplete5,  brthe 
border  is  waived,  Skrttil*lJih 
■'Gmley.  ■  )^M. -I,  jjj,, 

-nioo  aomK  ns ninsVig donfisingod 

4io5rb8vPos«wirAai««  ^OT^rft- 

fliof>«tegwyjo««flJ»fod»»n?tfefti»- 
3Byg«^«V|rf^4*|eBh*o^J*?i9crf>e 


ItlU  iVo/tce  of  jlppHcationfor  Admis* 

lie  niulTitno  iofj^,  8fioi;^>.  )^  >irr  .1: 

i.  Where  between  the  notice  of  ap- 
■^ 'plication  by  a  partv  for  adtnissitin 
"j  as  an  attorney^  and  his  articles  of 
^*  likfksiiip,  there  existed  a  variance 
^'4n  thiSj — that  in  the  notice  die 
master  and  clerk  were  respectively 
described  as  having  two  christian 

havijP^-^^^-^--^^ 

-,'tiiii'>ai 

(  |bii-^ai^iW^«^!t¥aly>  A^ilfed 

in  the  notice,  allowed  the  appli- 

affidavit  aid  not    state  that  the 
parties  wei^  "tiAtJiJdly  known  by 


c^JJ 


Sds  AtLBinhUMFi* 
U  A  bitil^MUdi^'WMAilJr^if  exe- 


I^J)*!?! 


«M 


1/9T  the  name  of  the.yM^4^]^ppn 

cf  Middlesex.  ^  G55 

2,  In  an  ap(U>Q  againat  a  sherilF  for 


the  production  of  a  bon^ 
(Iwill  not  tlRreibrotfiip- 
j  |jprt  ii  jjlea  justifying  by  n 
^^  pf  ti^iiW  taken  a  bail-bond, 


^  J  3n  escape 
j^o  executed 


tfiip- 
reaaoQ 

^^J^  pn^USn  subscribed  according 
(to  the  acatute*  /iirf. 


rt/ 


J 

IT.  JlAro^tioftce. 

3?Tne  Inibiiity  olf  |)ah  ^pon^^a' 

cognixance  given  iti  an  action  com- 
'^ia^niAmf  dHkilkFWiiip^afil  fierJ^ 

^^^MSmidg^'iifa  4h€P^d4di<rtottlf>^A%w 
*'l6idd«8"M>%(M9»^«ot'(9«Nfkia^df'>in 
3'^wifto||iia'JiJf^#^)fl^fft^giilfle. 

^'^dftai^f^ft  §dioUhV  ^ittftn@^  id> 

•^Ufe  seveW^MW  te(9^4M«ed 

in  the  writ.    Taylor  v.  WHkuuon 

and  another •  189 

iS're  Bank  Post  Biijuh-rP^^^ 


BANK. 


ILLS. 


oPfMiSlitJdi  ate  tio?r>&ysrb}e"araie 
Branch, VAiJm^ibyi^i^aoi' 4,  c.  46, 
8. 15.     Wm*  V.  J^ofiA  of  England. 

478 


BANKRUPT. 

Jnd  KC    iNSOLV^^ypSTOPPAOE     IN 
TkJkNSITU. 

I.  Allegation  dfPenoi  ofBankrvptcy 
inPk9i,i^M.96.\Fa. 

0x0  \fiffiifmmv^l^MJ^6  A  .1 


-91  ^hmiJStiBXkfiifitaiA'ft  .yonioj 

io  yonoqy^lAiAflwAj^^ini  bsniBj 

iniJOfTiB  sHj  j89vni  llr.il?.  ^U\o\h  <<iil 

lUd^Pidbfiari^  toiiBMkkpiiwkM  fto- 

♦'Bunk  bf  ^u^4(! ' tht; ii^'6'i'iViK ' 'of 
^  Baiijti  ^st    bill^'  criiW^eHt^d  liito 

Sdn<?y  by  A  at  ii  Bd'iit  df  Erig- 
nd  bl-anch  hank/  iifV^!',' notice 
fiVen  at  th^  Bank  if  England  jn 
dmdoTit  thht  ^/jiad;^om^t'ted 
'  An  act  of  bankrii^tcjr/' 'J*^iiKi  V. 
;  Bank  of  England.  "  "  ^  "  4/ 8 
y.  But  they  cannot 
'^'^nionnt  m  a  bank 
'  n.,  a  b<^iad  fid^  hdli 
^'Tvhtihad'h?tciV(:<l  it  of  4.  after'the 
^'  ttjtnrtriis?cjn  of  anactolbalikr(3pt- 
.See  PooB,.  4.    .  .     , 

1.  When  ft, bastard ^xhud  becomes 
charffeabl4^a<'^1nf)bntli' before  the 

fopSrt  otdfei^to  charge  Hne  puta- 
tive fiither;  Is  hot  fd^  late  at  the 
Easter  seii^dittp^^^^^  Rex  t. 
Justice*  of  the  County  rf  Carnarvon. 

2.  The  sessions  .iMPot  entertain  an 

application  by  ,th\.'  ovtrstcrsi  of  j^ 
parisb  for  ,an  order  to  eliuf^^^t:  tjio 
^  p  u  t  a  1 1  \ f  fa  I  b  e  r  o  f  a  ba  s  tard,  with- 
out  direct  proof  flf  notJcQ  to  ^och 
UutiULVf   father^    notwithstanding 

!taM(ttyo|Vi(3ifi'*aH^laif«ia  nyeating 
b'i*^i^  44Biftg«WJ^rli||0vr.^36d(a) 

-ilqqr,  r>d)    b-jv/offi,  /v,>f),i  -vi!    rj- 


-^H^" ''Willis  AH»'is^,tis;'^;. ' 

yd    nwonvl    Vllf/?W^.v/    :',r'V| 
li\($^yahM\vn&eivad/^'ii[9iiiit  vf  lihis 
bOexpression.  37,  n. 


at 


;f  ir  o  K  X. 


'  fiiM^'YaltttriiiimyflBV'Ufilpbi'tbrtKsi  ^ 

3. '  Aq  initrtttnent.  •  wl|^l>by  s^^opro-j 
nu8Biitti«|wgr  A  «  umri  «f  indiiey! 
hif  jnatafanewtey  bpc  wUoh  is  toi 
becDiiie  Void-on -die  >deatli  dT  B./ 
b  not  A  fn&amswy  Motse/  but  an 
agreement  to  pay  wpon  a  eODtb- 
genoy«    IVM&y  v.  JSarriiou*    173 

II.  Whttf^i  t^pdetd  Notice  of  Bank- 
TUfiey  ofF^^  4o  ^feet  Indorsee 
ofBtrnkFoelBUlt,  L 

SeeBAWKvan,  ft. 

III.  In  what  Cum  the  Pkmi^  ii 

bomi  to  profbce. 

See EyiPKircB^  l^,  IS,,  \    ^   . 

IV.  »V/  o/Cbi^Mi^a(W/f»>!*^ 

tohefUiOiM.,^   .   .  {, 

5ee  Pleading,  5., 

V.  Action  vpon* ' 

4.  Joinder  in  action,  When  one  of  two 
copartners  is  satisfied  as  to  his 
mcttotjr  of,  the  apm^se^Vfd  by  the 
instrument.  426,  n.  (o) 


^        SU  Bktt,  I*    • 

1.  Where  the  condition  is  orioinally 
impossible^  the  baodas  absolute. 

%.  Where  tho  condition  is  originsJly 
illeaal,  the  bond  is  void.         TbtW. 

3.  WbifietkoreondillMiboing  origin 
nally  legal  and  jpos^bljB, .  1^  ^ot- 
formance  of  it  become^  infpp^iblQ 
by  the  act  of  the  ob)ligpi>jqr  by 
the  act  of  a  ^trang^,  (h/^.]^j)d  isj 
forfeited.  ,  .,/   .,^Jhid\ 

4.  Where  such  a  condition  becfmea 
impossible  by  thje  .^9^.  qt  .  thej 
obligee^  the  bond  is  savedr,  ,l\nd\ 

5.  Wb^re  bqnd  diilcbarged,,  bjj  thd 
non-arising  of  ncoptipgency.,  1 

Set  Coxomom.        ^' 


Who  liable  /b'  re^Jr  M^^e  riftAi'e  /f- 
font  P^ard  in  Socage. 

QAN4Jf.  COMPANY. 
jSee  Mandamus,  14, 15. 

H&Of  ndoUi  t^  fi^lBoor. 


'.':,.  .CANONS., OfeWMf  ..;. 
ffdO^ yb^  6tiM«ilg «ll«Ay/'495,^ (a). 

..•     ::,   .1  •  ..[     :'i\l     III    i'  >  •  ».!■  '»    l» 

•  1   '.'inOBiBiasyBATS^w/j 


;';  •»  -"t*- 1:^  Qf  ^^A(|f,;«^i^,  k^ 


JW  Co«<»  of  Election  Petitkm.  tfhen 


Tfr 


•    ■■■'■'lY.&rJiOgf' """''' 

(a)  In  Actton/or  JssauUw^fi^Ueiy, 
under  ft%  ^  tS  Car.  2,  c.  9,  s.  186. 

4d£A»«.e4  6. 
..•,o;     3«;  Costs,  l^^^I,,   ^   , 

See  Poor,  11. 

E^frnpttm^^ffrm^^aymtt^  HSfi^oad' 
moneg,  doa  mt  wm^  fim^^er- 


;iiroBK. 


■■yaj 


• »    s  V)    \ 


See  HmuyUxf^i  U. 


^eci  tf  Exemption  from,  by  Charter. 

iOHURCH-RATE/ 

1.  SemUCi  Ih^tjniiioe^  have  in  no 
case  jurisdiction  under  53  Geo.  d, 
c.  127,  8.  7,  to  make  an  order  for 
theonytiient  of  ina&aibsAnient  to; 
a. '<)iiw)b««a(e»  >h«  vj^J^ily  .of 
which  has,    at  any    time,    beenj 

Questioned  in   the  Ecclesiastical- 
lourt,4<Uit&dt^nftitfh)  Court  has: 

Rex  v.  SdB/a^t,  Esq.  640! 

^'  uWipr^^MWS^rftt^  #^  caye4  ppoa' 
under  SSlieo.  3,  c.  127,  U?  en-! 
few*  a  ttinfch-Yatfe/ 'good  tmon 
the  fwe&^^it^^itiix  ma  ground  o^ 
objection  before  them,  that  the 

'^  iabi  lMM)\iii^febt, tiiftdWirot khi  W- 
imbursement  «f  tile  churchwardens. 

S.  The  CouKt  n^iU  Jaot  call  upon| 
justice!^  ^  tp .  ^ake  an  oisder  for  the 
payment  of  a  cliurcft-rate,  when 
there  is  any  Myhj  .whether  the 
justices  have  jurisdiction  ta  make 


^A  <ftdtt»  * 


Ibid. 


CHI^RCHWAJtDENS. 

EfBCMBI^T. 

I.  Cmj^'^tBtb  taJci  Oaih  ofOMce^ 
4W,  (a).  j 

III.  Wnen  to  be  mom  in* 
!•  Admitted*  i^^  Y\k^t^  two  sets  o^ 
persons  'have  each  a  colourable 
title  to^iheoMoe,  fabtWought  to  bd 

\^,immM^A}su    iUfe  y^4mUmmk\of 
s^)MiM^Bmwdmith€n  ..  .  ,.494 


*i  1ieU^iill»1«dinaiiyiii^b5uttd 
a  .to  swear  in  churclwnnleiiff«lect, 
n  1  f  ^ra)oedii^|f  vupom  itbeirr  1  apjflyiug 
/  ii<t0'  te  mtnrofc  iftv  iMil(witl»tanding 
I  -au'iutt^notltQpsmat  JBiintti?  the 
,   \  fssliMnbitalfa>niaftecEaater<»    Rex 
vr^  i^i«ftAa9e«4sfriliid||i^eor  Olid  on- 
.  ■'HftlCTV  .;••■;  \    ,     ■  .-494 

Si  Ajrule>filr  A^nlaaAsmua  tp  the 
ecclesiastical  officer  to  swear  in  a 
c&iirchwardeBy  is  Bbaohtle  in  Ihe 
.  iirrt  tastanoe,  where  there .  is  no 
rival  candidate,  and  kio  reisson  as- 
signed for  the  refusal  to  administer 
the  oath.  Rex  v.  Jrchdeacon  of 
Uififi^  aud  Cceoentrg.  .42 

IV.  Seisin  by. 

4.  By'd9  deb;  S,  id.  !^,  s.  17,  all 

.  parish  {property  is  vested,  in  ^he 

' "' cfitikchwkrdefts  and  overifeers  fbr 

the  time  'being..    Doe  d.  Higgi  v. 

Terry.l.  ,.   r./  '  55Q 

V.  Seftl^aU  qf  Accounts  of. 
,,.,;.  5'ef.|^«^c«^,l,,2^6,7,^. 
'    ..    ....  {•   :    I.'    ■■  . 

■   •  COMING  TO  SETTLE. 
See  Settlemsmt,  IV. 

COMMISSrON  FOR  EXAMIN- 

INO  WITNESSES. 

&e  EviDKKCEV  L: 

^^      COMPANY. 
^^e  CoMPSNSATiON— Railway  Act. 

)o  1.  CODiramATION. 

.  "|r Jf  ?rt4er^' k  sWitute  provides  thw  a 

'  ;' Vsitef  Compatov  shall  make  com- 

'^y'  p6asiL\^i  for  oatnage  done  in  ex- 

V  •  feutftig    the    works,    and    those 

'works  are  restricted  to  a  particu- 

''fW:'^  Ifte, '  d'mnage  occasioned  by 

;'"  ejti^cuthiff  fte  prescribed  work  is 

'   ^  V^tiilh  the  proviso,  although  the 

'  ji4t>peft^  injured  be  hot  within  the 

lin6. ''  Re»v.  The  NdttUigham  Old 

fVatervmii^  Gbs^Ntnjr*  498 


:<  ■  tMuiunnMnfWnrwitc'ih  trii>  l< 


SWA  cbildrenTgO?.:  yf.  dnnng  t^ 
GfeUme   of  £.  diacontinaea  the 

*«>  Dilfliitlq   -Hi!  -t-«ii(pl>   ot    .d7A' 


M  i 

X. 

dojilwavufli  wofb  ob  ^UiAdiii&LM 


•T'^*rIi«*trtia.Hr'. 


.1  «Ut*ttJ''  ^it  \.   '.. 

CONSIDERATION. 

1.  A;inaftnH»XjMi*^ 


JBMhtQCNEtotalllfiHBckA: 

'   - 1  III  )  o  I  * :  1 1  f  V ,  rt  til  J  ki  ;^f!  f i;ijp  Ylfter*ntO 
I    v^ttP^vise— Pbactice^  d^^Jl^b  4 

'  .o>t)  \ V.  *ti>  m»pt.i'K{u  yil  iviA  ,iLiiM 
>;(  ,K  .a  ,T  .'>  .»\»^\.  3   biic  ,0f  ,4  ,r 

grn>£2q  aifi  i»tl«  Krflm«ai  xis  bimi 
CORNWALL. 


2.  fiu|  u  cKosen  sub  coiistai 


rated  for  a  warehouse. 


of^^s  dastk  of  (;,  lw<thiVlWil 

wouU  pmerye  the  liberties  of  cbe 
bvffgsasea  granted  by  tW  Mimg, 


i 


i 


title.    Jt«ry.J«iMkv>k.iOit^ 

2*  The  grantee  of  an  office,  for  tbe 

execytioa^j^JA,^^  is  a 

necessatyquaiincation,  cannot,  un- 

a  dejmtj^/  .•  »»'•■ '  ^^^^     '^i '  -^Tbid. 
9*  A.  IS  appointed^  during  pleasure, 

office  wMcn'cIifmdt!  Tbe  ^jCecuted 


imdl  oath  Ulu^  9\i)i  takes  the 
oath^  and  by  operation  of  57  Geo. 
S,  c.  45»  and  6  Ann,  c.  7,  s.  8,  is 
continnedA'MSMrWIIiUb  months 

the  oiierau&n  of  1  fm.  4,  c.  6, 
nntil  aix  months  after  the  passing 
of  thai  aqH'j9iflHill«dE^iration 

ttl  the  omce.  A,  ^sa^g^Y^tWI 
seeond  appointmetuT^^i^ute  the 
oftee  imta  tfaJ^oM Wn^  taken. 

Ibid. 

L  /a  an  AcHtmfar  oh  AuomU  md 

1.  A  plaintiiP  who  obtj^fis  a  yerdict  ,. 
ai^irtadciMnftfafeatih'inatlkttefy, 
i)k>tteltl^dibfMl  boilts,  if  %  Vab^rv 
be  admitted  on  the  record,  althotrgD 
the  iad|o.lMtiry<inideii'4»»X/». 
c.  6,)  that  the  damages  recovered 
do  not  amottBl.tQ,^«.,and  do 
not  certify  (uAder  22  &  23  tqr.  2. 
e^tl,«'k^  M%)\thht  tbi*^  aiMlMlLAi 

IK.  MHv1htr*«>«^freff^aM^ft^ai»;^^' 
aiiiit>itol!iiat«0ry''atfi  fals^iffdKi^ 

jiMA^htieii,  and  (fi»  {l^iittftrw^^ 
|«iB^lAi0Aa,^  «ttpoti  whMl  ^strt»i «" 
tMldewH  and  taken.    *•'  *»^  r~ 


yerdict  npoo  the  other  is 

l^yct  reserved,  moves  to  mqrease » . 

,  jc^w'tey^-'iV^^^^^tt^^^ 

fei;'hi*wWcHttg 
UpoT^'theJrgti^ 


^%ii 


eiSfcy'th^  Coat 
inttroB  otigilt 

adt  89nnbaoui!ib  A.  lo 

jud^4M;«ifi«a(^-tfiliftr  tB«Si«P 
iit»,  to  depriTe  the  plaiiitiff  of 

certify,  altoolign'  ttte^  ^wrtiticate 


neoos  giov^.  j;ff^i.^ffc€f. 
\  405 

{  AndteestKftiil^ 

An  application,  for  ^C9ft9«^^  the 


19«.,i8not«M|fi 

that  tliQ  pi 


.>f9^k^^ 


-v4*(3otf#it 


j  ground  that  tlie  plamtiif  arretted 
<for  35/.  and  recovered  only  19/. 
^Jjl^davits 
luiLitrs  demand    . 

fitSW-^jViBfeMettf  WP^       ]SM)>' 

i  ii^%  be  only  his  servant,,  f^tok    ^ 

the .  defendant'^ '^ef^  to' ^  , 
B'ffW6tei:ak'WtHi'ai)(i^oV  "* 


690, 


iJ!ff*i?T 


fact  ,19  his  ^clayit,  ,i:«|fi  Nfpfxp^l 
V,  Hunter.  '  '  ,  376 

ascertain  W,  py>re%^cf  tq  th^n^isi 

8.  l^respass  quare  clausum  ,tre^. 
F!l^a:  i^st^^eperal issue;  secopclf 
ly,  lit.,'  ten.;  thirdly,  a  private 
way;  fourthly,  a  highway.  The 
cause.  wfi3  referred,  ana  it  Was 
s^eed  that  the  4th  plea  should  be 
withdrB,wD»  and  that  the  arbitrator 
should  haVe  power  to  direct  what 
should  be  dpne  by  either  .p^ty, 
and  what  road  the  defendapts 
should  have^  ttat  he  should  de- 
cide on  the  costs  of  .tne  cape  as 
if  thp'^^H;  plea  rejii£|ined,  in^  tpat 
tie  post^  pt  tUf  i^apse  ana  of  ^tfie 
reference,  tp  be  taxed,  by  tjie  pro- 
j^er  qffic^  shquld  be  ip  hi^  discre- 
tion. *  The.  arbitr^dof  feptind  .for 
the  plainti^  on  the  Ist  and  2d 
isfties,  and  for  the  defendants  on 
the  9d^  ^d  directed,  that  the  plain7 

.  tiff  abouid  .pay  Jthe  defendants' 
costs  pf  th^  cause,  to'  be  taxed  by 
the  pepper  ofBoet;  and  set  put  a 
v^d  to  be  used  by  the  defendants. 
The  plaintiff  is  entitled  to  costs 
on  the  lit  and  2d  issues,  and  the 
deftiidkDts  to  <  tPst^  6£  the  cause 
upon  the  3d  i«^ue. ;  /     .  ^ 

Neither  party  is  entitled  to  costs 
on  the  4tb  issue.  Alknby  v.  Proud- 
lock  mid  an^tktf*  >  >  •  636 

VI.  Opttk  DtinvTter. 

9.  Smbie,  thatf^.  T/H/T.  4»^.  4, 
giving  the  costs  of  particu)ar  issues 
to  the  succ^sllf\]A  pttrCyz-does  not 
apply  to  ,d«aiiitf era. '  ^  •  lEodAt  >  ^V. 
Briant.  ^8 

VII.  Upon  J^cw  triah,  188,  n. 

VIII.  TVhen  Verdict  obtained  vpon  a 
Plea  pleaded  in  bar  of  the  whole 
4ctiony  see  342,  (f). 


-f.     ..:>     W      :.liRHW-.,..i'...l.    -Mil 

1€L.  AJ^ofdw  to  exdwpt an  tflc«Quft>r 

<  plaintiff  from  costs  afl^y  4  v^iifict 

for  the  defendant,  is  a  matter  mth- 

Itt  t^  didtJt^tftfn  ^ftlkt  Wf  'a?sii^^ 

judge    Of  bf*  thfe'  v^^hife    Court. 

Maddocklv.PMhp^  >  .<         970 

11.  If  a  single  judge  has  made  an 

.  otdet  fbr  «xesq[kmg  f^wihiMi 

from  costs;  -sticlr.  ordelr  cannot  be 

reviewed* — the  4^pi|dpn^.  either  of 

the  whole  Court  or  a  single  jad^ 

,  being, ijn$L        ,  .  x     ,    ,  /    /** 

X.  SicttrUy  far  t^uf. 

Ift.  Wher^tA^'iftairitffPTfe^^iesilmMid, 
the  Court,  by  the  98th  rule  q£:H, 
r^Xtm  ^'  ha^\^afe6%M^ 
pow€?^  16  te^tiire'^^curlij^  Wcofts, 
notwithstanding^  AmtAie  defendant 

he  Knew  thar  the  piaftttifir  t'esidra 

abrotf«^nfJPAffcHjfir;!n*^^<'.     351 

13.  So  it  may  be  required  after  iMue 

^-mf^m^KVA)  /J  <r^ 

<. M,.Mo9^'4i^JUm^.\c\   i 

14<.  ;Wheire/in  ftrmtpMaj^ga^vf^/und 
,  £1.  ihaiveifiditflia»f<Mfi^j«n4)«9Wst 

;  against  (ha  oo$ts  pa)!ia)9fo.,byii|B., 

'•  pUntiCfl  .4iitNmiiy>»fi-altbaNdta  A. 

<.j  ud^^B*  .i4««l  J«{WiildiyiiliiMriftp^ 

.  .penr  hffr  tepamt^^  fiUomlfig^fiBnd 

•  ..counsel.  Jm^^^&a^aUmiwiknrt, 

.  \W\.  Action  by  4U/imm.farmi 
iB.'Vkn  Mf!tfri««y  ^n^'to^Mibknce 
i>  'ak  tUi^ofr  fbf  htlr  bUl^aft^Hfi^taer 
^'  dbtfifined  td  t«x  MM;h'lMiV^«llittl%he 
)''  tiAMk^^  cdfi»)$l««kl'bf  fM^lder 
'>Ms^wMt^di'  Sk^i^M  Mkmmey. 

q8l'lTlWt|Milk«fti^'rai^<'tHlW'€i^  to 
.  ^  pbkkin  Sn  iptMlhtnftmmff'flbiA^ 
«^'^  ft  no  waiver  of  such^iftv.^''^  Md. 


i^i)t  x/ 


Ml 


wtnmg  )tt^  be  wade  Mt,  r^rtew 
the  decMion  df  a  judge  «t  cbam- 

:.„.^      IVitneMSgi  abroad, 

'*'       '      <!R*  Practice.  ^ 

iVI.  Stay  of  Proceedings  vnfU'Pay- 
meni  of  Costs. 

ftgPRACTICP,.XVI,(i|).     .     , 

}(y^.  DouMe  Costs  in  Action  trpofi  a 
,    StatuU^  ralutrp  rcnoKj^rable. 

I.        .      .>      iSotf  Aoi»QJii'  '  n- 

:'  Xtltil  Cosis^o/BUctumPetiiio^, 

See  Ei4i:cTiOll  Pstitioh»< 

C6STS  IN  CfRIMmAL  CA8BS. 
I.  Of  PtQseeiiknfifir  Misdemeanor, 
ti  'A^plNtjr  was  boond  over-  t<y  pro^ 
>  'MeMt^  «t  thU'uiiWw,  in  a  case 
{  Wilbiii  Z.Otfo*  4»  c/<W,  i.  f4»  hut 
•tproieoiited  at  the  assizes.  Wit- 
' '  nesses  wave  called  on  cmbpoenas 
'-  fliosn  the  clerk  of  assize  :^-^ald^ 

that  the' wknesfiiefl  wen  enlided  to 

'an  tsfim  t9f  dieiv  imta  under  that 
-  at)M9«e»    ilf»  V.  Jff^*  101 

!2«  •Z>iiMe^r,  whether  the  proaeeiUor 

iaeoeiMitted*  Jkid. 

fhi  TJIm  Ophii;!  wil]  9ai  «wtid  annm- 
,..:4ainus,  to  the  treasurer  of  a  town 
,  or,  count  J,  co^npoandiag  him  to 
.  'pbey  an  order  nadeby  ajudffeof 

assiae,  for  jwiymefU  by  biin  of  the ! 

I    posts  &c.  of  toe  prosecutor  oi^  and 

.  wi^sy^  in, .  an  indictmepft;  for  a 

..  rnisd^in^appr,  wdw  7  G«»,  4, 

•    ft64>#j^^  ,,flnd. 

'COUNTY^RAtE. '    '       j 
I.  All  bnahiess  relating  to  the  assess- 
ment; sTpfAidatlon,   and   i|i«fnag^- 


Metieef  this  edunlt-rat#,  mt^t  %e 
traiisa^ted  by  the  justices  in'  open 
Conrt.  lR£9V,Jiutice$^Ifottinff' 
ham,  160 

2.  But  Tio  ^ti^^pay^  or  person  'not 
a  DAetaber'df  the  €ourtii  entMed 
in  anv  wav  to  interfere  with  the 
exercise  oi  the  jurisdiction  of  the 
justices,  m  respect  of  sueh  assess- 
ment &c.  Ibid» 

3.  Therefore  a  rate^payier  present  at 
an  adjourned  sessions,  held  for  the 
purpose  of  allowing  tlie  accounts 
&c.  to  be  charged  upon  the  county- 
ratCt  is  not  entided  to  inspection 
of  such  books  &c.  previously  to 
their  allowance.  IhuL 

4.  Although  it  appear  that  such  ac- 
poQpts  %c.  were  inapeetedf  «»• 
mined,  and  the  account^  adjusted, 
at  a  private  meeting  of  justices, 
held  previously  to  such  stdjoumed 
sessions,  and  that  at  such  sessions 
the  ac4)ounta  &c.  were  ^owed^ 
merely  upon  the  total  aaoounts 
thereof  apd  the  names  of  the  par- 
ties to  whom  due  being  openlv 
read  in  Court.  IKd. 

5.  SemNef  that  a  rate-payer  is  enti- 
tled to  inspection  of  such  accounts 
&c.,  upon  application  on  a  day 
subsequent  to  the  aUowance* 

tUd. 

COUNTY  TRBABUBBB. 

See  MAin>ain;8,  T^ 


COURTS. 

I.  Eeclftiatfirali 
•     I        ijS'eaPaoEiBnuNrt 

.11.  tiXhewTT  Cieaiiftn 
aeeEKctawfm  OxaxMiLyCMiror, 

III.  Inferior, 
&f  PaAOTicK,  V.  XV.  XXIII. 

V  IV.  Qvar/^  iSetiioaf . 

See  Sbssioks. 


6^ 


rummji. 


-^Usljiiii)tfl8peotto4fJtl]s>8ni 
>^iti^mlkll^}AvBi  U^.prdpef^vtfnice 

1)111.   ,Ih;//    ^•^<iTi'ri;,'^^i;'=<-  <''im 

~11bei>(&o««fiitfiii^li4riiiMf^tto}tlie 

^  dbwn^V  not  i.^kitraBititodhribiniin- 
' '  :|)eached  at  the  trials  i  veatUk\tfi\Fa' 

.••.♦'..'■-.•  -.i-  ;.'.  .,[,.(1  lo 


of  -^  ill  rjjiii.l  ..ij^li-rf  /,j  >f)ni;(  ^i'\ 

nil  merpoRiiANiiirieaBMTfiR. 


^Jee 


'   See  FiKEs  akd  AMEBCE^mt^      > 
yil.  Court  ^J^^pffiffrfftat  Hamburgh,] 

CQVBNANT. 

I.  iVb/  to  obstruct  Windom, 

holders  of  (^pari^h  to  dig  or  take, 
from  ^^ps^s  -Mw^^^  ^^®  8®*"' 
shorei  sand  wnicn  nas  been  from 
thne  to  time  drifted  from  the  shore 

shore  mtoana  p^pp^ted  upon  such 
closes,  is  Dad: 

FiratvtiMsoaiiaif  Ibefsand,  wheii 
depqijtedi  bs995?e?ia,part  of  th^ 
sou  oT  the  closes,  and  therefore  th<^  p  *?  ^'^    i       DEPUTY""  '   "^ 

^SJa;*^  ^^'^j  l:i|ie.i^^of^,n;,ffii;  for  ^  «. 

being  impossible  to  distinguish  bef 

tweentbepriginalsoilof  the  closes  V    *v    ^       ^^  -  '  v       ^         -^ '^ 
and   th/faiAa'^tiAfted   upon  id     I    taken  such  oath.     Rexj.^^U. 

2.  QmerCf  whether  such  a  right  mighk  V^ 

be  claimed  by  prescription.     Ibiq,  jj^^n 
S,  A  jury 
.   dence, 

all  the  inhabitant  occupiers  o£  Ian  1  i  ht.'^knditebtakM  ift'Ddd^hi^n^to  h^, 

within  a  district,  and  a  prescriptiv  e  /  oil  W./idie^TesidcA  With  jtheitistfices, 

lA^t  lo:it)^e.ii»pii^f  f^JMff«^tti  r  1  rfi  linith(hstte;tf.i)8iik8^nrBfahli9»..  and 

.,^^«\  in, .reject  of  a  particular  es^l  e  :^ riLboclafe  edifice^^nditeiMil^Sl^drards 

i^thin  itie  f}^t\\ct  ''''^  ^tm.  ^  B  s  r[j  and  jasdcsV^w ^ ^Ait  4mm  a^oin- 
4.  IVhether, 'iiV  j^bint  of  law,  a  pre  -  r  oi)inB|v'iinAi{ftH  ^llbo^ejiiletmLid 

scriptr^^  %lld<'ar'C\(sM)nary  right  t  o  c  lii  isdMfsfliiartiiaWilb  tftMlfltft^^wbces, 


yi-.iMr.'jrfn'yjvT^iM  '}U\<  inn* 
S^e  Costs,  VL — Patent*— Plead- 


Sed6dd1^,^'*»t^'t(nt^tainty,— it  r/r  Wt^a  of  ^yrfuch.  ai>  p^th  ;s>  ne- 
'      ■  ible  to  distinguish  bef      i  t<^fW(jWmwa.tion.,  can^t  ap- 

(Final  soil  of  the  closes    ''   ^>^  «  ^^P.^^X  .wntfl.he.has  himself 


hh 


4  ^^^^^mary  right  i  i  •'>!.  o^i  demised  ;tb  £i:  the  J^oe^auage 


be  claimed  by  prescription.     Ibid.  Jk»n  m.^-  r  .  t  ''J^'  '>    '  '  .  ^ 

.  Ajuryfcrf«iM,lftAathesameevi.   -J/:  no...    ..Cx^w^rfrc^ffft.gf^  ,,  ,,r. 


.Klfitt«9. 


^693 


-xMBtro6«kA;ifiNlib|iMlMiiJfli>4^  in 

U  ,Uibi  eMii<i(»i9u|lotsooi(^94r(l)f$iide- 

ti  nnkkA  toi}Gi<(a)fll  liiv/MfdiMffiBQnts 

u  )<io\VX)ak^.>i|o|4i'lMfiM&)ldb'i^^ 

(r.LHeld,  that  cottag^«^•dib^«lH(g.y^•'s 

place  of  residence,  though  (in  some 

sense)  separated  bv  a  wall,  and 

not  in  his  oW  6et»plation,  passed 

jiljto^.'«'»«Haiidkthh6«vUeimi«(Ddedli- 

^'iiimtiilDsj.by't^dUBiliiiil  .«mnlgithat' 

'  i  'ihit'  doMgiiEiHriyHddi  rg^  itoiG^^iwas 

tnQnadmboiblainiii^otf  td^^  Brm^  ▼. 

vvV/fotoi  <lnc/i8oe^ii   ).    M  I  ;   .^91 

'']Slf  A.  is  seised  of  lands  in  the  hMolet 

of  Dale,  and  of  lands  in  the  bam-, 

let  and    chdp^^  of  Sale,  both 

V.  ,tiwa«(hipi^iaij^ep^rii|»h<^ 

Whetb^c,  bjr  a,d^.¥ise1)y .^^^  or  alli 
his  lands  in  Dale,,  the  lands  in  Sale; 
necessarily' ^as/i^  ^uli^re.  Doe  dJ 
Edmards  v.  johnton  and  others.  281; 

M^9«2?ff*?Ty,  Wi^Kfce;^,  tc^jsh^fi^ 
that  Sale  bas  been  treated  as  part| 
of  Dale,  ^ikiere.  Ibid^ 

4.  The  regisCbk'JoEtJcbunty  electors, 
(WiiyWf^J?3?^.af|4.^p.W,(;rep>fd 
I.; fas  diOerient  parishes,  is  notadniis-« 
sible  in  evidence  for  the  purpose 
of  discofiDbUtifasI  V^M  from  Sale. 

DEVISEE. 

1.  To  main^j^w  action  of  debt 
upon  3  (or  3  &  4)  IV.  &  M.  c.  14^ 

^'  against  the  h^'lr  arid* fli^is^eV His 
*'*'  hedeifeary  tJxat  k  debt  sfiVyitltt  havi 
acc^tUed  to'ihejpWihtfflriri  the  lifef 


' '  'Wme  of  Ihe  aevisoir;  '  iW%  v, 

.Uriant.'^  '   """  '  "  •^42 

ST.  In  debt  against  the  heir  and  det 

vise«,  undvp  ^<QT  0  &  4)  fF.  4*  311 

o.  14,  if  the  declaration  does  nob 

shew  tUMt'the  tauise  of  action  ft6- 

crji^sftted  Iti)  thk  life^dmeiitf  the  «de|- 

h1  (viiiMrl//atift«il«0  )iMDBdaiitf)iidead)i 

.^->>i|lMit»beibrv  4kl"eMu»)rbC.luBtioji 

I  <>i;  atfOrUM-theAvikor^ndyland  th^i 

i'^'^pyMffi'i^Uitiui^^  4h6o  drftodanjt 

•'<"i}»>  eiMMediUoiJudgriMQi^  faw  the 

^'^  •  Wr^mid  ^ihat'ftidle^l  th^tde^^tion 

'  (W^dHfttiriVA' Ai  dotraUtgiiBttiat  the 


Ar^f^^oi^m  <'H3W«V(d  jj^^J^h^  life- 
time /tfH^|jM^i>i^«i^^pf;j^hf  t  if  such 
an  allcg^,tion  is  to,  be  miplied,  the 
allegation 'is' iSnaltenaF,'  and  is  well 
traversed  jiiy^  ^h^]  flea.    Farley  v. 

Power  of  Dia'tes9%'Visp€Ci  of  Estate 
created  under  Power  of  Appointment. 

DISTRESSil^AliRANT. 

V  Where  Justices  "cifn^^lldU^'to  tUuc. 
'ile^ti'Az,^. 

\U(Hcm^mdyJ3My,^.499¥fc^\09  to 
issuing,  ^u^tfef  Load  _^ct,  without 
previous  Summon^'.      *^  ' 

-Iltll  mifpMm  h^'ft^tketvf^Zxecu" 


Jv       ,    f, 


•  -■'■•'    'nm^i^i'"  •  ; 

It.  £nlr^ <f  A^^peHnMtt'mi. 

/..„ifiiefi.?»4i'fF«?»,y.^ 

,   M.M,..    I,  J)UPIilClTY. 
"'         Sec  PMfjiiawa,  4^111. 

7'>'>frii:.  i.IfBASEMENTfM 

il'.l  to  s^i'>f(in  I' .»  »nf  •    •    .'..     . 

^;|^^^Ee^  COURT. 

X^'njff^t  Case^fj^irfl^^    by  Pro* 

,    }  .,    „  %^«f»i- 

Sh  Prohibition. 


nriDiB'/Xi 


h  By  Trustee  agamU  Am  ceMim^^ue 

a.  Under  Orant  ^  ^nmkff  mlUed 
to  bt  imroUed^ 
See  Atiti«t¥V, 

IIt«  tUte^Lesgar. 

1.  Evidence  of  pptyment  of  rent  to 
the  churchwardens  in  respect  of 
premises  in  the  parish,  and  that 
leKseir  lutve  bten  made  bjr  the 
churchwardens,  in  one  of  which 
the  property  is  described  as  parcel 
of  the  jands  of  t^e  ^^rish  church, 
is  primd  facie  evidence   that  the 

•  Ji-Cttrfilie*  arA  parish  property. 
lfe#  d.  #1^*  V.  TVrry.      '      556 

IV.'  Aioerse  Potaeuion* 

St*  Where,  during  covertiirei  a  Ifease 
ftr  yeats  Is  granted  to  ^ei«rlf&, 
and  the  biMbtttid  survives,  an  ad- 
reiBe  foMtuaem  Kawag  ita  incep- 
tion during  the  corenure,  may  be 
treated  aa  a  poaaeaaioa  adverse  to 
Hie  wife.  Ibid. 

a«  Or  as  a  piMsesaioia  adyerse  to  the 
husbands  wnUe.     .  Bid, 

ELfeCtlON  PETITION. 

L  The  Gmn  fefbsed  t6  aHov^  judg- 
fiient  i#  be  emereA  «^  (under  9 
Geo.  4,  c.  22,)  on  a  certificate  of 
the  Speaker  of  the  House  of  £001- 
mons,  for  the  costs  df  opposing  an 
electiott  ])etition,  it  iqipeaRh^  upon 
affidavit  thiTt  the  certificate  was 
founded  upon  the  report  of  a  se- 
lect commitiee  lor  trvin^  die  incfrits 
of  the  petition-^-not  duly  t^ypoioted 
acooroingto  th6  pr6Vfsiobs  of  Hiat 
act.    Bruyeres  v.  Sudc&nA.  - " '  1 49 

t.  >  Where  «  party  tvto  has  presiWted 
i  )Mtition  to  tb^  Vi<mt  df  €bm- 
'taoim  <M»jilidnliig' cPf  on^tiMvf  It* 
turn  does  not  ajspear  at. the  time 
appointed  for  taJui^  the  petition 


'" 'hour  afterwirdsi  a  ustmHtlKlVor 
'  Ihd  trfol-df  tite  Inefttsi  oMtlttrW 

•  tMm4ttMtolM««edt^i'  Bfiiftrti 
.>ir.#A»faMfr. '•   nt..i;i|49 

^kfit^^eOm't  eertilffaM^'foll^Mfcts 
ond^r  9<9eo.  i^  t\  m'SSi'MfMWtx 
to  ilh*  ire|M>rl  of -tii^  Mftinf  lidf  I'  tp- 

IMRiiibdl»<wthos«r«oMtf"  VM, 

•  *., 

.-  ...  ...    •  //    .. 

'    .ENTRYi     — '•" 
SepFoicrtLK  D^TAlkA.'  ' 

-     •'    ^      "AeBAiv*.  "•'    '"•* 
4ud.  fef,  UmJ^hV/cM,j9^  €m*M«*tcE, 

. ,  •  .  .     \nu  .' ....- .. 

Noi  swtaifiaU0'iiq^tilM  ^''fkn- 
>mM of II ctetmei  '>  '  <      » 

seeANWfT*;-  '^":': 

II.  By  Matter  0/  Record,  tts 

HI,  %  ^Armmk  4/  thai  wUth  u 
contrary  to  the  Record^  )80j  ^ 

IV.  men  waived  by  pleadi^  at 
large^  «1^,  n.(*),  .674,  n. 

EVIDENCE. 
I.  BmmiMaaon^fWiinesseg* 

It  WtlKrew  Bdvtt^e  tHCHesi,  ^>dn 
. .  ^hiii  aros^*eaaniiina#aiVi^l>hAite'iIy 

.  .vnttll»Sna  flSMMttneifi  MlMi''^«9uid 
ti  'iaua  BBta  iiHHlairoSiiiH^aslPllllftlce 
j odaicHiBfi  mnk  tila  eoMiBeli^Mas- 

•  MJctoMiAiiigdies  lifeit  <oti^^^he 
viu«toridiioM>rf  tlie<liiffciligrtii^ii* 
\  ihaaa^otio^  fcafamitliwfl't^ion 
\Mihe  judge's  MteSy'^Ae  ^upfNkite 

coMim  baa  a  tigkt  !•  1 


r/MyDriEi/Xi 


.«M 


ni?^^mm»  u  ..}.u.//r.;h.  iiio308 

o\V<Wrts  thwe,  1^9)^4  ,jimy  finkr  a 
r.ifoYntnission  to  issue  \ for  ihk  eKa- 

\,^Aipg  the  usual  clause  requiring  the 
,\^ff^mm^9mf^^'^^  <tahe  89  o»fr  HB 
^r^^Hcb,,>w^^U;ia  Anm  4hftt  ^ch 
,  liqipf^fJM  is  reqvifhe  f(»r  thi^  ifiur- 
flPWifOfiff^P^^tKC'  ^b»  .<;9Hinii«flion 
.\,»liffectusj*  -J  Qlag  y4,Stephemim  ^nd 
44her$.  318 

3.  Wherei  tberefore,  it  appeared  that 
witnesses  resiklibg  at  Hamburgh^ 
whose  testimtny  was  Bf  cessary  to 
die  case  of  a  suitor  in  this  Court, 
refused  to  ffive  evidence  volunta- 
rily before  ^Tdiliat^  feniniissioners, 
and  that  (b^,,^)ie  law  of  Ham- 
burgh they  could  not  in  any  nan- 
ner  be  compeUfd  ^^so,  and  that 
theindivrdualjudgesof  the  Court  of  I 

'  Q»hkM rti>  tfert  if»6tfla^^hAvy t)dwW  { 
to  oonq>el  tbeiUt^dance  and  exa-  i 
mination  of  witnesses  upon  oath  ' 
under  a  -^oiiMkiiMfon!  directed   to  ' 

wining  to  retkiatikietRtUmifro' 
vided  they  were  J)ot  oalled  upon  to  i 
take  any  specud  Viatfai  as  commis-  ' 
si^ijei^s^  thif  Court  ofderied  ^  com- 
rhission'  to  b^  directed  to  them, 
i^mitthig  the  dause  reqnirifig  t)«e 
iisualoatli,     .  I)ni. 

4.  llbe  Conrt  refused  to  make  any 
,    sM^al  order,  respecting  tli^  ct^tp 

&T  the  rule  fiir  such  a  commisnon, 
leaving  them  to  be  costs  in  the 
•cause.  Ilnd. 

.'.    ^^:- .  I  '  . 

.>$v.Acpoim(s^rof  tbe  reoe^s  4^ ^olls 
ii^:A.,ipadiet,.  Bigned.  %  a;  pcdbon 
r.t.ffincQ^DeascdratyUng  hirasalf  >ina^ 
i  >HMgii^<klck«f  adeaeasea  atariard 
x»(9f  ihi{«lMaaot*s  AMoestbn^imretnot 
,iiteviidQii^«if  tiftk^aUiaiigliiauobac- 
•  f^itnto  aaetfiniBd  aitieag>itlifldinily 

.ii;|M|l}\.v,  Anv     '••    <  ''J*ii\     .5617 


IIL  JdMkitmi^)^Bridelice. 

6.  Upon  all  issue  of  plen^^ndmtW" 
"  <rttWf'  i)iirfMi.'  &ie'ki^xhp  \)ii  the 

probate  atihd  testkt'brs  will  is  ad- 
missible in  evidence.      Maim  v. 

7.  AdraissibUiiiy»>iii  evidence  of  the 
copy  of  a  docufii^t.oi)  the  ground 
of  an  admission  by  the  opposite 
par^/Of  it^<4;«rr^toif|  of  such 

S.  In  ari  action  by  ^.^ag^wst  ^rti^^^ 
fCoiirt,  upon  a  ipotiop  mac^e  ty  B., 
und^r  the  InterpWade,:^  ^cj,  di^cts 

,   thatjjan  action  for,n^OQ^y,l^^d.  ^d 

,  receive^  si^^Jl  .be  bi:pii;:bt  \f]f^  C. 
,  agi^i^ms^ '4..9.i9  !t«^.tbe  rMfi^o^;?er- 

^;,(>ain,, money,; -H^^  tl^'^^i^,  an 
^;action  broi(ght  m,  .piyf U5^t9f?L  of 

j'-  fiutfi'^rder,^  ^d  jpeci^  agrfieflient 
inay  be  given  in  evidence,  wbich, 
in  ordinary  (;ases^  would  be  admis- 
sible^' rihff 'ilirid^r'  k '  spedA  count. 

mUM,  <ialimt'idiat(4n^'MMb  ikkion 
'i'Ht]ie.copjr'tfft«naiMtf«it  '^^  by 
(\i2L}]m  itbr  aoktt  '*^a«»»t8H'^wi  not 
><>  fikd  ffci:ineKlf'iB-<^hAiii''i«|f«||l'ee- 
>i  aMNrtJM  aetflcm^bf  ^^  imi^mldch 
>  cx>py  his  attorney  has  ^tiAHHiA  to 
'  •ba.'caiMdt^isoMOMl[dii%««^^nk 
V.  J^r  C.  of  such  ^^igtl^viamfb^ich. 

was  lost,  Ilnd, 

10,  Held,  also,  that  in  tl)e  ^sence 

of''«vi&nte^^-i^^J(o)i^       the 

.j^gt^QmfMfi^^f^fmtiWa^  bd  takin 

r   ita,)}i^Ye,he^  duly  sfeaixi|Kd«i  ,iibid. 

]iL,fim'M^f^  i»MUi^a%:«rf'evi- 
^,  ,4q;^,wp)rppftr}ytad»itted^ii.  not 
^'ji'^;g^W^*i^K,.hB6KHfig  iiJ»w»irial, 
X). iHw«fifi 4>^ Cpiwei  9m.M»y tkaij  the 
]j.,,fiy,^^^9  did  Botitwif^j^k^the 
aia"f;yJ»>ifl>!Wpg.'AfiirjopiBiwi,  or 
,.|  ^hat.Oi^p,,QpjQsite..y(Brdk:t,,igiven 
I))tMpo9r(^4)9f  liifaiaMef  ip£''4bdF/ e.^- 
.f,,^^'  4R9MI  |iair^biifsai«criiiip(k  as 


te^w 


.zig*q)pfiix. 


<«J¥>.  9M««j|dMi)^«HlNMKMl 


-*s^*- 


'rjcioDc/a  TfDoJ^rrJ//  .J'^'llP'SP  StV 


1^ Tl^ieiKHiattll  OMAMflBR? 


lltiRO  20DI 


is  not  bound  to  produce  the  chequ^. 


Hv 


;f*«*.m*-«^ 


R«e«f  V.  Gamhte.  433  /  '^  -  ^n  am  old 

13.  In  tiaaHavWMBof  exchange,  1  '^"^  ifLJii3  Pifj 

ccssary. 433(«)'H^ 


fies  out 


which  '^^  y^a^^jtywi*W6ia8iw«/. 


the  p^MriSm^  tif  >  the   defendant 
oA^  ii»aja^^H>tjfem,f»lyfejlf,pf  the,,:,  j^,^«f»;«f>R</iWl  iii«««v*^ 

of  -nMnff  9ffJ  x^  njJJfiflr  vfjfioiJi»    4^4yi(j  ^d  qo  -  (PXrJSGUSORo  ^^^^ 

lo  noijofomoo-xorfj,  apqir  jMiiuiitii  odj     gniiiiJi.'wvoniaT     vrtSoiBO 

f..nr,  JDisi»flo^"«{.rr  '5iS&  9.1.       I  31  H  yjM  E|Tps«J».  %n65,  ,W,47- 


lc.S  pen" 


.,Wt,  W«ke;it, 


S'fC  PlIACTICE,  XViK(*j." 


^iUswr^JuPOhM^^AibetifDH  ymi 


5ee  Custom — Prescription. 


an 


*tein^  kyo^J^^NirtUi'rfWrtimt,  «. 

sill  oMqftti^  <'  should  <b«''(«ubsequ«ntly 

lo  ^HSA^iC^JS^M^^^  itiade  ^  ^  "iienbM  ^tilklier  the 

aq  '^J^ttstw  1i«s^y^eisAnid  die  d^Jy.  /tet 


ii.i„.>,i.i  ^jt.v'iaMiitfi'**'***  __       _ 

di«l5ri«Md«i#e»  roit!  M.->ni»4f?lfilff<4/lgs3i)*^nt   ^h  il-.r<./WlVt,{  .i-jriiu 


orfl  mo^ii  ^o  ^^5^^^fe?  X^rJ^-^  ^^"iiJlii.  A  rule  nisi  to  revi*|!\»j4dgnient 


88  against  the  executors  of  a  de- 
ceased'^^jDfififtVjinttst  be  served 
on  all  t^e  executors  who  have 
prbi«d''th^'^H!.-^^Pb6cr  r.  Sea- 
man. 679 


lil    EXEMPTION  FROM,jS7A- 


xia^cpfc^ix. 


.m 


1.  A  fine^P  sift.  ^Q^ot  serving  aji  )c.  istl 

rViV.  aife\jui^ioii*D6hriwa3iJ|fftW<|  andjc 
was  found  sufficient  26  years  ^^.i 
hefor^Y^\f^^(SiH¥.Mn  acceptance  i; 

iougl\  sujcp^l)!?  last  r^fus^l 
e  has  become  itiore'  but-  - 
6/aria  Ib^  AiAnb^  of  pet- 

nisheg.,  Tbm.t^. 


jsbad,  ,,Rex^y.  Wii'^oft.      .     .164 

nces  ca^inca  cinivkt  of  a  ibr- 

iPiCfSfiitaiiKT  upon  Hieii-  oHi/Jview 

ience 


r//   .H'^ri  ..•  r;'I 

•Vl^^«]^by  h(iM^^a]g^*)l»»)d8»te  far-' 
i:ftf>qtlrt6/a,:l)0!j»U:ft'fftM?d  to  tl^e 
freehold  : — Plea,  that  the  cornice 


was  otiWMiy^aA'^ut  up  by  tte 


carerally    removed     during     tie 
^rW,  t^4i*  eflrfj^^oiyh*  itg^iry   w]is 

^j  ^  <  ^  ccomice  was  not  removi^)^  m  Uyf  i. 
"^Held,  that  upon  issue  taken  0n 

ino-^\.  ti<mt«6.ftc(i\vMA^tk>tipr>q«Mtionor 

law,  and  that  the  questioD^W^  sut>-' 

8tanUan^„«llMlkQK^''ihe  cornice  w^r 

,  .  so  affixed  to  the  freehold  that  lit'.' 

"i^^  »^'ebftld.b«Be  WAov^&>miodt^  i»i-', 

JtVCfy 


I'  Up6n  ft  tok>'|>r?all^% ««ltfon,  a 

'ivritfen*ebhf¥«itMtia<k«e&^bh  the 

>  eMidilibh^^f '^yiHl  i^ty^Miid^  the 

^^  ptir^lwS^bnl5^:^i^raW^i«J^bse- 

'  ^    auently  written  by  the  V^or  to 

the  purchaser's  attorney,  distinct- 

\yiT9UnA^^t^:i^ctiiirBct,  and 

H'««^?J«v't^  ^^^opmpletion  of 

.       the  purchase,    xhre/contnict  and 

*^/IT<6'•feft^ri,^^6ga^',l^foHItitile  a 

^^>spdfei«^4R^*^  'ttafflilteidura 

-"'mim  ]t\mitmt^w%mh  the 

He 

W^^inv«fltt?a«?.  .the 


•' 3Wy'toHhfe«eadKt' 


|v.' 


ASt2 


I 


-3b  B    to    <1(^Hrj  f/.'t     )fM    ;<nif.*^i;    ^^ 
svi.il     n({//      ^.T(^1  </»/'»       .M.t      Hii     lit> 

ni;    .ifij.  Ti'J^i' .  .... 

vlMiif)A-.«pnv^ioifiinfpt. a  v^fofifiMe  cfe- 
-iiii  r)lte«^fr  fwder.;^  itfv  «6^  <*)r.»i  must 
\vA\  .^Jj^wrjrt)  [unlii«vfiil«ift^)Mni^cll  bs 

4 


5-  And  ^ii^itofi  k  (?cAiviction  for  j  a 
fbrct|l0>fletaittertlw)tich  states  iui 
information  aMl.fpimpI^^         kii^"'A 
yi^ui^J^clipri  'Inf^lJle  db--' 
tainer,  but  lA' which  the  justiqss^ 
profts^  txr convidt'  aotely  upon  their 


/.r 


r>pjilD  Of  I J  oDwhoiq  oi  hnuod  ion  ai 


/6Mf. 


<>! 


td'^iu^'tBg-V^nabl'Ibr  the 

mMHi«*dP^"^  251 

i.  And  where  uf^'ltiUP  ^act  it 

^  dt>efif'Kid?  4^1"^}^^  ^  of 

^  it.  or  by  reference,  of  whom  the 

p^pity  ^ft^  ^iirfhaftJl,    letters 

writtei»l9<9nw9a^ii  the  character 

of  vendors  may  be  connected  with 

.'/oiT^TiH  >'i^T"-  !/'or;»/iO  y^'^' 

GAMING. 

'' U'^^ilf^V^^i^  of 

k  cheque  (ftl^i^^l^ker :— Plea,  that 
the  amomU.iCfa^'^egally  won  at 
play ;  and  isstie  thereon.     Unless 


(asMi^ti  inquirition  talMVhwJirttttiWaCe, 
oUe  5.  C.  ]wit,  T.  T.  1836. 


lit(3xR^A 


1 1  ^    tW  ft'i    n^nw  yifS'ft  i99^"  ^^^^r 

GUASt»AiN!i%;S06A0Bi>l 


I^  Guardjan  i^  SQcage^.^o  t)p  tbe  nfxt 

'  rh'ancecfHmot<W€!fli4*  ^^?»fli,(a) 

2.  Mptheir,  tuough  a^Iine?!  aoces^or, 
not'  rendered  by  3  &  4  TFttt.  4, 
c.  106,  s.  6,  incapable  of  being 
gii4rdiaD.  ^a  socagfe*  Ibid, 

3.  Relations  of  the  half  blood  now 
rendered  incapable  of  bei&g  guar- 
dians in  socage.  Ibid. 

4,  Remainder-man  not  a  proper  guar- 
dian in -iDb^e.  ''  •        '  '      Tbid. 

5,  Unless  he.  b^  the  .parent  of  the 
ward.  Rid, 

II.  jLiKN%  i4  ^fpay  BM^  MHone 

tenurce  qfLan^  v^^Jn^^^fssemm. 

See  Inpamt. 

»'^  HABEAS ^COiPtiS'."'^'' 
I.  Cum  caus4' 
Removed  ofCauaes  bif. 

See  Ijf^L^f PP&  tA^.iiESt. 

II.  M-smh^Mefidim. 
.  ,,iSfe^.p|s^ctipj^4Q,42L  » 

i      >HAMBUBiQ»v 

Commission  to  judges  of  Court  of 
Commerce  ax,  ^(as  ijidividuals,  but 
without  requiring  the  usual  oath 
to  be  taken)  to'exanfine  witnesses 
within 'the  tiroitatoftfasic  (joriddici 


<See  Evidence,  fi.; '  nw' 

HEIR;        ^^ 

i.  Supposed  principle  ot,  l^w,  ^,Vt 
ah  heir  cannot  be  disinheriieqt  ^ex- 
cfept  by  cleat  and  ui^mbigi^us 
tvords.        ^      .   ^;      .287,4»</) 


^>'Adlidtfa^ii^'lfeir:^^d»Wltt 


li'  i[(o7V  lo  fte  described  t.ny;/fi(^ff^ 

'  /or  Q&jfn«?if»^,  \ ; ;;  .J  ., 

t  A.  public  foofir^y  .^eBdiak  fom 
,  iA.  to  the  gate  of  aehutch^f^d, 
.^d  cammufiicMing  Uxrdugk'lhat 
.  gate,  by  a  publio  path  tkioii^'tlie 
ohttcch-yard,.  with  ihe  dmhrb^  iday 
.  be  deBcrib^,  in  aa  indJetnieiKln  a 
i  f4Milifii|{>  tosdir^  Ailn  Ai^  to^Miis 
;:ai»4  Pi^  K\Au^iimmkii  :  A^.r. 

2,HS0t,/al|)i9llgh  inMcftf  ilitt  fath 
.\)ll0ros«  the  church^yard  is  ancient, 

lncii|^^l«r.-fhe  iiWblitt  i.  <K'!j'.oAu2. 
3.  S^^  sdAojiib  ihc^  {Mth^KUMieai}  of 
/.slMtdiog  directly  fima  the  giftc  to 


.JHOl^flUBtofi^.' 


t'Jficf. 


4i  A^'foyii  44iiifl^i ,' ^xuiUpCftk ^^e 
'  lenafiti'  of  *  Isoftnn  wiomM  cMiiiMne 
'ktods  from  the  payment  l#  fted* 

money  >^iiimi»Aim)^  'Aonih^  not 
''iexnmpt  tbMn  itoqi  riM^'MuMh'lu* 

anctt  of  ilatnt^  doty  en  m  ^h- 
<  wa^s^  pimnaMto  \^43eo,  9,  c.'T8, 
.  i34'@0iK  3,  c.  64|  44  (90O.  3,  c; '54» 

and  54  C9e9.  9,  t.  109.    fiM '  v. 

Whiter.  1^5 

III.  Jurisdictumof  Justkei  di  id 

5VJili^ces  cannot  maleaApr^i£cf)br 

stopping  up  part  oi*  iinl^^ 

j  linneCfessvy,'  under  5o  ff^.  X^  c* 

"6£r;  ^.  il,  unless  they  hayp  icjg^mr 

"^'W^'ired  the  hiAwayt/'  21m:>u  Jw- 

'»'  Wjsf  a/  C^MWefeesttfe.  ,  '     . J40 

6V  ifor  unless  the  fincling  tbaf' k  is 

unnecessary  be  the  tetiilt  of  that 

view.  JtM. 


JiN  D^feXJ 


m 


f.  But  it  ft  M  4*}MJkMn;  Uiat  pre- 

j  ,T50i;^i^.tf;  th^  yiew  the  irp^  Jba^ 

been  stopped  up  defacto^  m^wt 

legal  authorigr*    ffejty,  JtuHcn  of 

CionhndgeaJnre.  440 

8.  Tlie  view  i«    tfaffidently  attted 

npmi  the  b^isyaf  fl|#>^4er,  by  the 

-    necitil,  •*  We,  Arc.  having  mum  view 

''fbtiiia,*W  md. 

19.  It  i«  no  obJMiioti  to  snch  order, 

Mftbatin  flifrpart  «f  It  whtoh  dii^cts 

.l'tliai»<«li«'«oil  «r  tte  iK^ad  to  be 

v.^^nofftA  tip  BilaH  h^  iscdd  to  %he 

*.i»imor4rftinmd^lt%fand)  tf he 

{.te  4^IBtn^  t»  {MM^eltei^,  ar  to  Mme 

i  othaDpawottj-^tfafe  ttw^dt  ^>fer  the 

iJiill  fa]4ie  tlNtfeor^  oecur  only  at 

V  the^ted,  aMnol  t^  aft^  %he  pttrt 

'  iMnchJiinMllh  h  ^Ot  toth«  iMHier 

.t  of  tfaa:  ati^oikiing  kmd,  tf  ^wMiiig. 

jh  .-...,>•  :.,•-, ..     -    .-•   --iWA 

1(L  K^^iimtit  <Aoea  nM  oimtaia'any 
.directioD  as  «»  4b€|  a|^))iedcklB  of 
otkaitBoiiayjafMiig  fiMithe  aal^. 

IL<  MoBialM^4iaia9fiJifi«Ma  '^a«ale 

. ..  is.imtten  by  itieJuMiaM«t4lie  Ibot 
of  Uie  order.  Ibid, 

%%  )M  likat  Hhe  dwfter  of  ^  ad^otn- 

ing  land  wa»  biniMlf,  at  the  time 

,,!of  p^4|iiig..lbei4)vde9«  waywaMen 

„.€(flie  paviabinwUcfa  the  noad  is 

..aiUiaiift.  ,    .     .  Ihid. 

l^,  Nos  that  the  road  has  become 
niHNMaiiMinif  by  aaaaanionly  of  the 

.  .^aistflM^toii,  by  the  owner  of  the 
,  adjo»aiipg  lagdy^MifllhH  r  toad  o^er 
;  bis  own  liaidk  land  the  adoption  b 
,  tb^oubUc  of  such  subatituted 

14.  Semhle,  that  upon  motion  for  a 

^r^iorasi  tb  brii^  up  an  or ddc  of 

sessions  ceftfirmi^g  an  order  of  < 

Justices  for  stoppii^  up  a  h^hway^ 

'  ihyCbuH  cannot  entertain  oluec- 

7'ttoW  to  the  vah'dity  of  t*he  oraer» 

■ '  ynetlier  on  the  ground  olf  wan^  of 

'  JDrismction  or  o1therwj[$^  ui^ss 

'^  ^SUcK  objection  ap|)ear   i\gop  the 

'  6ee  of  th6  order.  ,     ,  ^Jkid^ 


td. 


Wnynardens^iii^counts,'  ' 

15.  The  justices  at  petty  sessions 
hate  iDO'i'ttiginnl- juitisubtiod  to 
allow  the  ^of^unts  qf  waywardens 
or  surveyors  of  highways.  J^ex 
t.  Ju$ticek  \fCuniberland.  ,     '  578 

t6»  Ndr'is  Melt  walit  of  jurisdiction 
cured  by  the '  Acquiescence  of  the 
waywardens  and  of  the  vestry. 

IKd. 

HIRING  AND  SERVICE. 
&t  Smumfem,  10^ 

HOUSEHOLDER. 
nd»tGi;n. 

HUSBAND  AND  WIFE. 

^  8ei^  At^tiBiSt  Possession. 


!•>   ti' 


IDENTITY  OF  CAUSE  OF 
ACTION. 

See  Pleai>ikG|  4, 5. 
INDICTMENT. 

Order  fir  deUoerif^  Particulars  of 
Offencee. 

See  pBMnoM  (OaijtDMLi.),  I. 

INFANT. 

Is  rTroipsttK'for  assaalt  and  ballery 
lies  against  an  infant  of  the  tigt  of 
four  yeairs.  35  7>  n. 

II.  Cmivki/Iiatt^. 

2.  An  infant  is  not  indictable  for  the 

non^repair  of  a   bridge,   ratione 

tenurse  olP  laoajts  ih  the  actual  pos^ 

''  seiaidn  df  his  gtiar£aft  in  socage. 

"  JUrar  T.  Viitm.  353 

t.  The  gttatdlan  in  socage  ih  pos- 


% 


f^3§t 


session^  pt  the  landa  cWffed  with 
4.  So,   any  occupier  of   the    lands 


-.il,W«f*il<>'5.'iij  !,il)   •■•..ijilir*  llu; 

'"'iv  .mUui'wihii'f 

I  )l>n(i  OTj'tiji/ii  ion  Hi  w  Jiuo'.)  irfT  . 
■-•'  "'  ■-■■  •■'W«A©il>AMT;'i--  ii.IJ 

l>.xr)i- v'Txioiu  .,{)  ,11  )^ino3iii  li;i.-jf 
titiv.'  l))/M>  i(.iui-n-)  iioilu  .jz  ,  (lA   , 


-Tjlnl   'iill 
iC'jfjeji:  ol  Li 


'■^1-:}' 


■jilj  f^*  -■  '  ^ 

r.n 


X 


,     .......  ^  j->cott^/l«  ^feta«iiB^al- 


^MfluiSktaif^^  ^ 


^'of^Rfoti- 


' '  Mi$e$i'tte'^llk^t^w4ffi«l«eDt, 
' '  and'  /^t  ttrei'diy'  IW  m^pe^p^  of 

vdurlng  to^dn^se'^^lHe  ^iilHiiiey. 


!(iil  k'jnii  J|/(j  ,'jJiJi    .itfj    iiuij.j     -«••  .<! 

I.  il^A/«  ofAadgnea  of, 

1.  Where  ^^e^  irMi^si^f  ^.,  an  insol 
vent,  are  sola'  ugder  an  executioi 
at  the  UiiC  dP^^f,  il)e  produce  o 
the  sale  paid  to  B.  after  the  torn- 
mencei|f^|)if  {if ^  ^prisoriment 
is  money  received  by  5.  to  the  U8< 
of  the 'teigfitit^  6f^A.  Gvy  v 
HUckcock.  66( 

in8olv«iH»(Ei|(isffaW«assignine&t  o  !* 


Jii  ifa|^atii<.  .IwMftdtwl^  Hwfimm  ^ 

the  pem^H^ijL,^  ^liis  assignee, 
,  reipaips  in  possession,  and  demises 
<''>''<»' pfB'-tw-'Rj'JiM^  tesMk  Ae 
^^'mkiffA-''>tkii6'^mm  fey-  iWtttitli- 

''>^i^<ai^'^  ^i^smmoifwlfiTmM- 

'"   i^^mtl«b««%aMt»9|bA,as 

:">    •jiKf    ijiTtd.'i),;  .•/ihool:»Ooa  01 
'.■'■•in  I'u  t-  ""(.•! «^.)i(;oj  funcs  aJl 

!)iv:  t     I.  Comtntdion  rf  Po^^n^ 
"  'tiAl  insurance  cltil>;'^cMitt4lied  this 


tlU) 

*^  ^snbii!  An  ^iptf 'b^^iy^liHured 

^,  ^'imi''iii''}l"k^v^6tifij  ^t&  'tas  to 
^'    the  cominitt^  or  tneir  inspectolr 

;''^,,^HBPiH^  e^%tdii{hi^^ft»ii^t. 

^''^\^ll  chain  tskbles  shaU  be)ft^«)>erly 


te8ted4;vr4M/^^lf>^  subjedi  to 
survey  by  the  conimittee  or  their 
stm^fyt'^^\^^^  the 


.i«%%^- 


m 


.j^,(Pom?T^tee,^)^fai  tfiipl^ipropei:,;  and 

oj  [ff^ni.liipelo  tiriiebeordcreiby  the 
^j^^mniittec  or  tlwiri  kiipector,  qfter 
^^r^^^o^q^  to, he  uninsareil  luitil^  tlie 

^^-^accwn  jOfl  pucU  ^  p^jiciy  f<i.T,^  total 
-UjWt^.tUat  tUe  c^tifmcj,,  respecting 
jjj^^c%m  ,c4)k^  b  niere;ly  direcu>fy  to 
^^^B^rt^r^^i^tec„awl  cloe^  ubt  create 
tttiofti^PWdiiiw  ,prc9^d«qi^,i,i*ipo,iinTg  on 

^.^0j^tjh|^  chm  csulik.  liadbe^  pro- 

\?  i^to»^  jflRNri^  ^r^DftKNf ,  ei»viohdi^  at 
one  single  place  only  inaniJKiiized. 

^n  .ilfAeilt  W/ f  art  c^f  1  her    ea^o    at 

./    ftW«P«i  ion  tj^i^n  coast  of    New 

o  ;  0  Bruhflwickf  her  aftecw^d;^  W^'^^g 

to  Bouctouche,  (anotner  place  on 

the  same  coast,  within  seven  miles 

'^@g%^? a^^ldi^  it)i((]same 

legd|>crt,)g|Q^kAil8[/i|^B«n  of  hei 

cargo  there,  and  returning  to  Co- 

cagne  awJ/h^e, ^iQmpleting  hei 

cargo/rea'd^mtioh  kvoiding  the 

poiiWf^'«  ^''  5^"i* '""''Jv  -*  .1      Ibid 

-Toriftn^fit  i^.flstfPJlW  'f?W.,f^w«nf 
See  Practice,  Sff, 


f.Ct;  See  Evidence,  8^jvwi^v\/^. 

fihniil    oil)    lo    "ijjiinj'jo    ^(fis    ,o<i  .1 

^*:'TPhfi^'ihgfflfr»H'M^^in*ft^  c^l 
'^^^M?ti^UtfdiW  tfie'M0iWVfl''6ii^the 
T^rfifflWi  el«*ft^^6t^%lii  r^ect 
'^man  interest,  Ti^iejjartirfS^.W'i^^s 
seized  under  a  writ  of  execution, 

2.  So,lSiigh  ti^UUl^'sJate  that 
the  b4Jlpql^.([^l0^a^PJM^^^lPO  much 
in  favour  of  the  claimant  as  to 
givyKir6  th^  ^1^  b^lMftdial^  interest 
in  the  property  seized.  Ibid. 


„ ilarge  

rifrscrrt?sRi«v>%u!yi^.»^^^^  \l}f 

indemnined.  /wo. 

4.  The  Court  will  not  interfere  under 
this  acft  Mrt^fl^WtffpMte  as  to  the 
legal  interest  in  the  property  seized 
has  actttatiy%rfaeii,^«^6ie*     Ibid. 

5.  An  execution  creditor  served  with 
a  sherijrjajrule,  under,  the  Inter- 
pleadei^^t/tt  tMVodhAd  to  appear 

\, ,vrt«m,^^-^^,,^)g<ff?^%M<B  to 

his  exef^^t^p^^,,,^4w^'•  V.  Coohe. 

,  680 

6.  Where  thfeWRit^AA  creditor  ap- 
pears upon  the  rule,  but  does  not 

to  hift  executioiK  ne  \f  not  entitled 
totliec<ilstkbfHSapp^^rWe.  Ibid. 

o  'jDitbmif  ^l^^ihM'uU     i 

ITIOO    'Jtlj    Jjlli     /v\    f'T  ^IMj     if-.^     .lit 


IRREGJQLARITY. 


)()D 
iJV^UJ 


vn 


riP^Bf* 


r    ■! 


JUDGE  AT  ^HAMBEBS. 
S«  Costs;  XXIf . 


JUPGE'S  NOTES, 

tteference  to,  upon  Motion  for  Costs, 
under  43  Oeo.  3,  c.  46,  s.  3. 

JUDGE'S!  piiD:&jR..  ; 

&rtfPBA«fftM,  XX1L<  •'  > 


JUPGMPNT, 

I.  Porm  qf^' 

I.  pjfforei}!;.  inod9  of  /entariiig  up 
,    judmei^t  yiheu  deSso^ant  tuc- 

cef3»  l>y:;»i|ppprtinghiiplei»and 
ivhen  he  succeeds  upon  the  insufii- 

,         XU  Cfiftsqf4dfing^mbu 
NgwPBAow»^XVI;(ir). 

IIL  fVim  requktd  to  he-rmhkdby 
Sake  £acm^ 

See  Practice,  XVI.  (e).    ' 

JUBISDICTIO??. 

L  Of  CqmH  if  C*amtht)of  OtfM. 

See  UmvBHsrrr.         i 

t  I  !    f  I 

II.  Ofinfmoft  Courts  hoap  to  be  'gues- 

tioufd.  ■ 


And  see  CwrRcg-IiATR— J^'p^otie 

L  JurtMcHim  in  fhspect  if^  A^jiinUs 
ofChntk^rd^u^  *fc-  '  ,] 

1.  The  a^u^mtjon  of.wB^p^tei 
under  5^  (7eQ.  8»  c^  49^  f -.l^  .^V^ 
the  accounts  of  cl^jcixwamns 
and  overseers  rendered  l^^em 
at  the  expiration  of  their  office,  is 
in  the  nature  of  an  award,  and 
cannot  be  re-opened  by  Ap9e  nmt 
gistrates  for  ^e  purpose  of  oor- 
reeting  a  supposed  mistake  in  the 
fiettleroent  of  aeoojuilB.  >  <  BeifroA 
Y.lMsombetMMen^  930 

fk  {n  nsemi  M  wkmikkf  mfimpfod 


A^sifnent,  ApfScoHoil'  oNtf  ^ATa- 
n^emerd  tft&  CbaikJf^-ttdki ' '  '^' 

'  .'•     •         '  .'   .       •    iu    .;•  'ii;',>  V'*JJ 

^tt^HTctwiMM  Smnmmi:qf.  Btm^ 

8.  By  4  lodil"aet 'feir  fa^#/Mfec., 
'  llh»  tdi^  yif  Stftiblld^  belf^W  Mm- 
-  Miiteion^rs  were  MtlH>i4tted''  to 
make  vates  tefr  chr|iiiW}H^8  blithe 
act,  Md  if  )iny< peiiioif  ihMght 
hhnself  AggVieted  by  tfti^  Ml#/ an 
appeal  was  given  to  die  «bmitiis- 

'  '  6bnen»,  MMf  fHoiMthi^ir  iAot^rnf?- 
nation  to  the  sessions^;  adjft'ft'Was 
enaittedv  ttriat  in'tsaeh  anyiMson 
n^ied  should  Deeieet  ttf  pajr'his 
yate  for  seven  dfys  after  d^^UAnd, 
it  should  be  lawful  for  ai)t  jii^ce, 

•  upon  proof,  6n  '6ath,  o**  «tr<*  d6- 
mmid  Mid  i|onrpbyiil0nt»  hf*ir9f' 
tmif .  to  authorize  the  cM^kr  to 

^     levtr  the  ruie  by  ^stress  lujd  «Ue ; 

^    and  fin  case  thefe  shoidd'  b^no 

' '  tiisfress,'  w  commit  Ae  p&ttjf  to 

gaol:  Held,  th^t  the  clfmii^was 

•  ttot  'dWigatoty  ori  the  justSfee  lo 

iksfcie'ii  ^kfrtuit  withotit  *bre- 

"^     Vious  sdhJtMdns;     !tf^  V;  jMica 


|.Nj9r^?5. 


^9 


4.  SenMct  tl|»l(f|fll'ffiefiinwhi6h 
raaffistrates  are  authbmed,  i^ppn 

^ '  ilfam^ddn;  t6  m^e  ft  dhtresd-^- 
nult  f6t  tton-puyttient  of  any  rkte, 
iMmgli  they  bave  m  wmi^^  tf> 
velieveyft  13  ttieir  dut^  Ar«t  to  eall 
tht  par^  before  t)iem  by.j^m- 
"irioii*^^  -anlfess  ft  be,  specially  dl- 

""li^^fct^d  by  statute  that  the  warrant 

"bfe^*  tedfed  Itnttiediately. '  Rex  v. 

ff¥i  'i81lri(^bfiiof^  m  (f  tkmiHon  of 
'"^    '      m/tfyu'tTarrtiHt. 

&• .  .Where  nagifllfatai.  asa  eBipawer- 

<>v.«4  to  setlfoABdl  aUoi^4be«a:QiiDts 

..  iqCt^iwVUeridBoeBi  aad*  ii»  casex>f 

i.'.H  Bmeet  or  leibaiAby  aiieli'cdBeer, 

fov  mirtef  n  days  after  tbe  allow- 

,^,  jm^*^^,  to. .  y^y.  over  th^ .  IWaWP 

..^^ft>ufi^  to,|^,du#  frQW,bifl(jit  are 

dire^l^.T^pgm^l^^iqo,  qfl  the 

parties  interesteciy  tp  i^^ue  a  dis- 

tveu-wairraxi^  for  sueh   balance; 

they  cannot,  after  issuing  a  war- 

nntiavMiffaMiief  ^itkr  &f\Kiii^ 

l^ali  tif  thanit  htti  helbra  execu- 

,  H 01^  ,ftf  i^  ^ijc  tl%t  jw»<*  «i|ecu- 

.mtipr\  M  ^usp^KMJLed,  w^thegroMnd 

,.,  of  ^„^i(T<^  is  the  a^tkpae^t  of 

„l  tfc^. aA(;RwM^r*«¥4^#«  t^l^e. paries 

tjJWW^Wd  Roiwnt  to  .#|icb  HUB-, 

fff  P^vi^of^y  ^nom  i9w  (mmfiombe  and 

.,.<rfiiW.  .    -      .;        .,  ,      ..      :     ,       .330 

,%  Jluii^  i^  ^h^.lBtsf  of  >  ,W»Trant 
^,;  inider  50  (4^.  ;3,  .ou,4S(|  for.the 
,(,  l^i^a^i^H^d  ^  m9|^al^tes< 
,  ..  t9  Jbf  cUie  ^9pLp)ii|rQh;^%r(iflUP#'and; 
l.jttt^ejffe^  at  tfi^^^tpiratioppf  tjieir 

'.v.P%§*/.;-.  •■!.'-  -  >  .  ihid.\ 
%Y^  ^Jj^iUUuT^  whether  the  .order* 
,^  9iig)it.,.i^Qt  be  suspended  on  the 
.„  ,gfpw4.th^t  U  h|i4  aince  apppsred: 
.  ^,,tp.,the.Q^gi8t}-ates  that  jtberp/had 
;„,  l^^n  np  neglect  or  re(\i«|l  jbi;^.  pay 
,,,  lor.fpurlseq  4ftfs. .^fter^rt^.^low- 
,  ,.anqei .  .    j,    M  .  I, , Ibid. 

„p.  >$<Ew^fc,,tiliat  if  .tbe^.dffifrjp^r.^^rar- 
.pfapt  wfere.a  .j^MJUty,  fhe^.^iin^gis- 
. ,  trates  might  suspend, »f^      u^tJlnd, 
r9.   Wbethwr   vnagistcM^  k^y%   in 


ordiitary  ca90»,T9#lref  to  sttspend 
the  execul^n ,  of  fi  ijrarnuat  duly 
iasiied  by  them,  where  no  party  is 
specially  iMefsftt'dN  ivAthe'.  execu- 
tion of  such  vaxranf ,  qiicere.  Bar- 
rem  ▼.  Ltiscomoe  ana  others,      380 

10.  Where  mi^trates,  without  au- 
thority, order  the  suspension  of  the 
ex^MJa  ^oP  h  idhtr^ss^W^nt 
duly  is^iod^an^^O  officer  after- 
wards executes  such  warrant,  he  is 
entitled,  before  action  brought  for 
the  taking  un^er  such  ^warrant,  to 
adeidadabf  a  ca'pf'tLvii  tbe  pe- 
rusal, of  the  warrants  under  ^ 
Geo.  Hi  c.  44.  Tbti, 

V.  Power  io  eonmh  on  Default  of 
P(^m€9t,  under  5  Geo,  4,  c.  18. 

11.  The  Dr9yi^iou9,  of  5 ,  Geo.  4, 
c.  18«  ^jxiw^iing  di&gistratea  to 
GomiiiU  /oA  .dtlaaiti  of  pajrment, 
apply  only  to  cases  of  penalties 
and  forfeitures.  WUes  v.  Cooper 
and  others,     *       ;, '   .  ^76 

12*  Thereiox^e  magistrates  have  no 
powbi^  dodiev  that  status  to  com- 
mit a  party  to  fn^sofi  for  the  non- 
payment of  a  sum  of  money  ad- 

.   judged' by  (hem,  md^t  SO  (9%,  t, 

c.   19j    31  OeeK  2,   'c.^  11,   tod 

'4  Geo,  4,  icc  84,'tO:  !Wi  dtr6  as  li^rages. 

13.  In  mittfdmsd^cfahi^re  tnagis- 
trates  under  20  Geo.  2L,  c.  19, 
81  fiwh  «,  c.  ii;  anrf  ^Veo.  4, 
c.  34,.  fbv'  iibptpBtyiiietit  of  wages, 
it  should  appear  that  the  relation 
'  of^^1Da8tB!r  «iid>scnmnt,v  in  ^  dne  of 
the  occupatioi^s  therein  specified, 
existed .  ^e^eei^  tbe  debtor  and 
the  informant.  lind. 

VI.  Where  compellable  to  act. 

Anis4e  rtxTE;  111:  V. 

t^.vfhd^Oot^rt  wfA  ndrcdll  \ipbn 

justices^' |o  mako  ati  order  for  the 

payment  of  a  church-rate,  where 

there  is  any  do^bt  whether  fV^ 

Justices  have  jurisdiction  to  make 

such  order.   VUx  v,  SilUfant.    640 

15.  The  ClSou^t^tpm  nbt  ^ant  a  man- 


7M 


tsen- warrants  lor  leryuieiNiW — 


INDBX« 

/  n  n  '/  I 


ilie' flleCtt>polte,  MCWiU'leave'tne 
'totiamwiiooen  (6t  cdier  peroons 
'fiayingifce'coirtrrf  of  the  tkkyemenbi 
V  Ae  diitHct)  to  tbe!#  Jeme^  tiy 
letidii,  ntOier  SHf  Oto.  5^  <^' ^» 

LANDtrQftD  AND  TEJtiANxl 

1.  4^i  an  io0olv/Q|[|tdebtar,whD»^ndi 
.  the  immifimi  .0f  ^.  liis  uflignee, 
,i;eilwwM-p<»ifaaairtn»a«d  dcMitf^a  i 
6>r  3§Qar8  ,iii  a»  tpayiHwiiui-tiiB 

the  rent  to  be  paid  to  him  aami$ 
aiBigiiee.    Pinih^^y^^^wAoKk. 

672 
titpe 


2.  «M^;M(id,  "tHkt  uKd^f  ^ 
b]t^*'>  <ti^r^|^^>'  ^  ^t<^B^^>  to 
•Bi;  jf.'ittajr  recbter  iht*  Tte^tvefl 
Mtlf'-frdm  <9.V  notwithiktinirdtng  k 
'ii6«i<*fe  frt>«r  e./  the  mortgagee,  t0- 
«)ilifht^>^.  tb  pay  ihc^' rent  tb  hitn, 


1.  No  licence  or  covenant  from  if., 
the  owner  of  adjoining  land*  to 
uic  qpit  oiviiQio  iiptnitc  MflMMiM 
in  tlie  housje  pf  JJ^^  V*^|l^  inferred 
from  the  circnmstanoe  of  A.% 
being  a  party  to  the  deed  by  wbidi 
the  hou8^i  vlilH Ae  MiaUwB  in  it, 

;    was  conveyed  i^  A^VbimI  by  wlyefa 
I    deed  A.  conveyed  ni|rt  o(  the  nd« 

joining  IM^  to  j^.    JMi^AcAcn^  t. 

hridmu.  567 

2.  Or,  fhMteilbbHXiifJ^ttiees  of 
A*B  TTitnrnHiJuf  I  prirtitwf  nhjrrtinn 
the  progress  of  the  building.  JU. 

5.  The^ 


'4tesS)ik¥t>s;  ArATtmov, 


It.  .1 


■',     ■LEAsk"""r'; 

See  LAKDLoftD  ai^d  Tenant. 
I.  A  iiiSMU*Mii1Ainil»»»ni^  alUase 

t^B„  obtain  kinds  menlieiledoin 
an.  iirfriipKw^  nnstamnsdvaibanAHMli 

'\      I,.,    Mil  .(       ..  :    J  li  ')».    -I-  •»'-. 


cess  Of  ligbt  and  auj  Ihromm^a  . 
%iflMU^#y'  M'loiH'  DTnmaleriu  iQbAp-' 

I    ..  ()  .1.11  f.i!  0'  n!  l>-'v'iii(>iii  •'«Jf^' 

it.  >Jf./s^ii6^ittg'ttr^^b(ilA( 

;  tlxti^rtrief  6f  ».'s'jjf^mi&'^ 
'   Ing  that  of  A.f  ei^pressly 
tdlttns^the  ^l^ir  b« 
I  theiefxti^tniiydrhii'owh 

!  ^d(y^  ^.»nAy  st  'feiV'mfeYi 

I  t?*feiftyJreart'btiUd"^<d'tiie'( 

I  Iflfty  »#  Md  bwn  hhd'/€)^i^' be 

{  4h^(eby  render  the  h6^4tB. 

SecCoBTs/ii. 


(\ 


tiGHT, 


uy 


\..;K 


INDEX. 
»Tlst»Mb  bmi  A  hat  .h.  Jbiim 

UMJSAmflK.nu  Asmaam 

^i(f»a  creditor,  e^ejli^i^^^^li 

•'■^"'^•■tw^r"  tflrirmiTaiiOfis. 
Cooper  V.  Sitveiu.  635 


See  Pleading,  VI.— Rent^  IL. 

^'.IN      f»>     'yj:iJ(w>/:»^i^.T.  i    Mill      !i!     it 


MAMCfdW; 


■.^1T 


^^lalicious  a/T<?)it  vviil  Iji^  wheitMhp 

^lAEi  beerrrp moved  from  an  inft^rior 

arcftjj^aJit  ^^cnjv.  SfofTtJi  y.  Rkkr 
prS:  \:  ,  :  /  ^  ./  .^c:  2tjp 
2.  QiiiBre,  wliethti:  lucb  act  tan 
>vi]l  Hn  vvliere  tte  arrest  is  ic^ 
^20^.,  due  op  a  promissory  iiot)^ 
'and  tlvat  proniissory  nau^  hits  be^ 
ptiid,  bm  more  ihmi  2QL  J^  du^ 
ujKin  a  geq^ral  ^«;pujlft  feetwi?^ 
%,  par  ties,,      ,,,    _.    .      ^,i  iiirf. 

Habeas  Corpus  is  out  of  Court,  so  as 
to  tupport  OS  allegation  in  ike  De- 
claration in  an  Atttokfor  a  Malicious 


And  see  CHURCBy^^^''^ 


MANDAMUS. 

ARDEN,  3 — Jus- 
ticks,  U— PiiyiiQffllJ  ^iminal), 
II.— VxsTRy,  3. 

VOL.  V. 


TI.1L'  C^viur  u  ill  not  ai 
'^'  •■'■■■  ri^ 

*i!aAy.i'  fi>r  pa)ijiuiii    by  liiin  al' tl 


of 


iIk^  ]M'o^tcnTuv  ;u>d 
ui   in^igEment  Jbr   a 

\in\    itlldor    7   Lrro,   i,    ,C- 
.    s,  ^^tj.      /^fj-  V,  Jeyrs.  lOl 

,  Heldjthiit  a  mandamus  lies  to  the 
Lords  C<^lI?misaiDjiefsof  fljy,T™^ 
Miry/  tti^sM  %  avyi^uVyUin&Ye 
for,  tJif  pay  mi^Dt  -^  ^^  pfj^^  "  :tr-\ 
rears  of  n  pension  admitted  to  be 
hfild  by  ihfin  for  hi^s;  b^^neftt  ^ilri*' 
V-  The  Lords  n/  /A.'  Tremu^pi  ^m 

r  Wbcih<ir  the  Lordii  Uq iTrniiastwin^s 
Mi;,^t  retorti  d>a£  llie  Mate  ^  if 
]j»y]Oia^ir»  TCnd^^   it  ^icp?- 

i^lMrvit  mid  m  fnisq  ad  OJ  5ir    /^J^f, 

**^  J§§|j^^^^  tf  rant  a  yiari-  l- 

utiiB-vv^r rants  fur  1^' vying  pavipg- 
rc^tf^Sj  ni^ute  in  :nvv  <lirt,Ui4:i  ui^j^jn 
tl^iMiifJroprili^,  but  yviiriuavc^  \^e 
conuiiijisionfrit  (or  odjer  pt-rsoqp 
tiaving  tljG  control  of  tlie  pave- 
uieiits  o(  the^dJstr^icu^ia  tbjtr  re- 
medy  by  acri'dfi,  nntfJr  5/ ftro,  3, 
^2i?..^.,^S,^>l4f'x.Y.^ficw  of 

mandamus  does  not  lie  to  the 
justie^^at  jje^pippiyre^rjig^ti^em 
to  alter  tne  entry  of  a  verdict  iipon 
an  indie tmei^raffCbriMtig  to  tbe 
actual  finding  of  the  jury,  Hex  v. 
Justices  of  Suffdk.   j^  J  139 

See  Ph  actio:  fCftiMiiiAi.),  11 1*, 


Mid 
fe.   All 


|dBMao#8#l4efaMKl^iiftt^  <j(^»(bJM 
and  avoid  the  facts  returned.  Ilnd. 
z  z 
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i/N?DiB^a 


8.  Or  he  riay  trtrvirs&'s'ucli  facts. 

•     t  .      '  '  '^*®^»  o-'(fl) 

9.  In  cases  to  which  the  statute  does 
not  apj>ly»  ,the  ^re^^dy  for  ^  false 
return  is  oy  action  on  me  case. 

10.  The  highway  acts  do  not  ex- 
pressly give.tb^  power- of  travers- 
ing the  return.  Ibid, 

11.  The  truth  of  a  return  cannot  he 
tried  Tit)Oft  affidavits.     427,  n.'  (^) 

12.  Return  of «  not  duly  elected;'* 

494,  n:  (c) 

IV,  What  a  sufficient  Refusal  to  do  the 
Act  to  ground  an  Application  fOr  a 
Mandamus. 

Id.  Before  the  Court  will  graM  a 
mandamnBf  there  muitb»«dMect 
reMml  by  the  proper  paitiestd  db 
the  act.  Rex  v.  Wilts  and^rks 
Canal  Company.  344 

14.  Where  a  canal  act  gives  the^  con- 
trol over  the  ■  corapah'^'s*  ftlTairs  to 
a  ooitttnittee» andaUtboriisea:e)^ery 
proprietor  to  ifllipeot  theboolfts^  in 
-which  the  ciumnittee  Are  directed 
to  enter  aooounta,  &c.i  a  mandamus 
will  not  be  granted  to  compel  the 
company  to  permit  a  proprietor  to 
inject  die  b6oke,  where  there  has 
beeh  no  tefuaal  by  the  csmmttee^ 
although  there  has  been  a  direct 
refusal  by  the  clerk,  in  whose  pos- 
session  the  books   are.         ibid, 

15.  So,  although  upcAi  an  application 
to  the  committee,  they,  say  thaj 
they  must  consider  of  tnd  appli- 
cation, as  it  is  a  novel  ooe^  and 
inspection  is  afterwards  positively 
refused  by  the  clerk.  Ibid. 

V*  Practice  OA  tck 

16.  Tlie  Court  has  power  to  mould 
the  rule  for  a  mandamus,  but  can- 
not remould  the  writ  of  manda- 
mus itself  after  it  has  issued,  and 
award  a  peremptory  mandamus  ii^ 
a  more  limited  form  than  the  ori- 
ginal mandamus.  Rex  v.  Trustees 
of  St,  Pancras  New  Churches,   2 1 9 


Itv  tVi'a)AiihaMi(i!ft«(|diVii^^;4 
waywarden*  to  .deUvei\.  to  the 
churchwardens  certain  books  of 
account,  bssessm^nta,  &c.  in  his 

' '  duMody,  ^#ery '  oir  ^wmmsijii,  it 
fe  i  good>«««imto>  M^rtHiliton 

*'  And  since  the  t«sttrdf  m  jw^fv*  A. 
had  notnorKash'^'Ui^beokftySic. 
or  ahy  of  tlfefti^  in'^hb  mtSMdy, 
possession,  or  power. '  ltml^  v. 
KtnMd,  •'     "  •     '"  ^'-  ^427 

18.  If  ;^.  goes  od' unKedesMrQjft  to 
sCatethttthehad  th^mftoKiirapUor 
day^  when  it  n  ^urttdsed  to  {the 
mandamus  thai  they  were  demitid- 
ed  by  the  ehurehwardens/hoivnot 
bound'to  negiitiv^  lipoM«(8lottiin- 
termediate  .  between,  the.  demand 
and  the  teste  of  the  wrkJ       /6id. 

1 9.  Whether  tirtdei'  th^  iireiimstances, 
the  books,  &c.  were  in  the  power 
of  A.y  is  a.  question  to  be  raised 
by  a  travfeirie  tfc'ttie  Vwurn,  or  by 
<aff  ^tkNi«£>ra\Ute-i»liiniw  iUdl 


«n   \. 


Ste  OMtORATI01f«, 


n 


) 


•METROPOLITAN  PAVING 
RATE, 

S^e  Justices,  15— Paving  CoMifis* 

SIONERS. 


lit 


MISDEMEANOR.       ., 

I.  €dst»  of  Prwfecuikm  fort  ^  ^ot 
OMe&  40  be  dMhkd.        ^ 

'  ^ee  Costs  (Criminal),  1,  Z, ." 

IL  Paymtni  o/*,  haw  enforced. 
See  Costs  (Crimtnal),  S. 

' « s ;  /' 

MISDGSCBiPTIOJ^. 
Of  Lands  to  be  Sold. 

'     MISNOMER.         ^ 
See  ATToRNRt,  I— Practtck. 


VNiD^E/X. 
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"' '    ''Abthm  jhr,  iolttrt  ii  lin. 

il.  ,4m  fMtmd  (t^m  S*.  n.fNim  of 
iTofViNlej^lo  1ied»liv#fed4iver  by  Urn 
V^  tt$:(M,  km.  dQQ9^ot  09  d«Uvel;,il  or 
i^vehim  dt.'tor£.  Monoy  bad.  tnd 
, '  'Rfc^ived  Jie«  agiMiivt  ^>    P^rfy  v. 

{^  :And  when  the  receipt  of  tlie  no- 
t't  ivoy.Mfunov)^  by  tbe  fwlmis^ion  of 
T  :B,,t  wh»  at  tbe  Bume  <ime  states 
.*.  th«^  be  lost  it  tbrougb  negligence, 
- '  Ibe  jury  i«ay  find  a  verdict  for  the 
'.  jvK>iMy  bad  and  rafeivedi  upon  the 
.  5rat  part  of  tbe  adiBi«aion»     IM. 

..(5)  Sj/ Assignees  of  Insolvent, 

L  Meugnatkmtd  Mortgagtr  qf  power 
of  detmsmg.  514  (a). 

II.  Whether  D^d  erhrbs  as  a  Mart- 
gage,  at  at  an  aitaktte  Conveyance, 
of  Chattel  Property. 

'9eo  $TflMF,  St. 

III.  TUk  to  Bjent  tmder  Demise  by 
Mortgagor  in  Possession,  after  No- 
tice ^  Mortgagee  to  Lessee. 

Semblef  that  under  a  demise  by  A., 
mcNrtgegor  m  ^ssesBiioil'y  to  B., 
A'  may  recover  the  reserved  t^nt 
from  B.,  notwithstanding  a  notice 
from  C.J  the  mortgagee,  requiring 
B.  to  pay  the  rent  to  him,  C.  Par- 
tmgion  V.  Woodcock.  672 


MOTION. 

NAVrOAttON  COMPANY. 
RatatfiUtjf  of^  jto  Refirf.of  Poor. 
,Slee  Rats>  1L    / 


rNEGWQENCR 
See  Mo^EY  had  and  received. 

KEW  ASSIGNMENT. 
See  Pleading. 

NEW  TRIAL. 

1.  Tbe  allegied  immateriality  of  evi- 
dence improperly  adnoitted,  is  not 
a  ground  A>r  refusing  a  new  trial, 
unless  the  Court  can  see  that  the 
evidence  did  not  weigh  with  the 
jury  in  forming  their  opinion,  or 
that  an  opposite  verdict,  given 
upon  the  remainder  of  the  evi- 
dence, must  have  been  set  aside 

•  M:  If  aintt  evidence.  Barrni  de 
RiUzen  and  wife  Y.Farr,  617 

di  For  excessive  oi  insufficieat  da- 
na$get4  406,  n.(i) 

NISI  PBIUS  RECORD. 
1.  A  plea  in  abatement,  with  judg- 
mtfot  t)f  respondeat  oaster,  need 
not  now  be  entered  in  tbe  issue 
or  on  the  nim  priua  record.  Pepper 
V,  frA«%.  437 

Reference  to,  upon  Uatim  far  Costs, 
under  45  Oeo.  3,  c.  46,  s.  3. 

See  Costs. 


NON4»ROS. 

tVien  a  Plaintiff  may  be  non-prossed 
in  a  Suit  removed  from  aii  inferior 
Court. 

See  Practice. 


NON-TENUIT. 
•  '"       '-'  *r  Plbmiiw; 

NOTICE. 

f .  Of  JppRcatum  for  Admission  as 
Attorney. 

See  Attorjiey. 
z  z  S 


7^t 


IJ?i)(PvK.l 


., ,     Father,  t,     ., 
5^  Bastardy. 

See  Evidence. 

See  CoRPORA;mo^T^ATH— Quo 

WARRAHirpO,  . 

tM1?rCER. 

I .  f     5ce  Constable — Finb^!;./  > 

No  action  ^i^s  ag^if^t  j^he  (Ol^rk  of 
the'  \V^orks  /or  goods'  supplied  for 

^Vidfeti^etak  }^^^i^6o^\'mWtise. 

'•■.I  <  j«)i)  iii;iJi,.r.Ir)h  'jrti   h   -(^(^^/g) 


-  VM.\  f')U  ')i\\    Uj- 


'Jill  rii  !'')j''i  I  . 


h  •iiJi»i5'^)pRAct«c«,'"XXIli'  -'I"' 
itiijiii.l«[    AX,   Inri.  .;  .1;."  I  .'.'Vjo  ''iij 

'U    'j^i-rn;-^  'jlll    li:i|t    «jui:'  »!';.    I"f     r« 

1*.  Overseers  are  not  bound  'i3  lake 


II.  Authorttji^^f^ifyirfffect  to  U 
ins  ApprentKes. , 


bmd- 


Under  "4. 


'IJUf 


c.  2,  the  over- 


seers of  a  parish  had  authority, 
^^J^apiireptia?,  a^hSdy9f)p^qjft 

f  (*i|rgB?ftb)^jtoffRcKnM}^,^h9M[^ 

yftt*fi?hjW;rTvWfl*fctte  )tm>P^f^- 
t;xjij^.fliB.,iwJ^tur^^q?{flWi«  ^- 

rtke.pwfv^b^l,  Aff:X5t-f^#WW'f^«/' 
;5^  Georg^,,i^^^^.\,,  ,,,;^„v  ,-^1 
4.  So^  although  the  biiSding  w^e  to 
a  maister  resfdent;  biiie^or  a^d^  un- 
connedffed^  With i  tkli^-' ^«Ah,  the 
master's  consent  having  been  ex- 
pressed b^r  ]ly<»i{^3^e(|ution  of  the 

mdenture^I  .    '       \  IlndL 

to  J  s'jfffox'fntni  :)ilj  lor  muij^j;  n*.  ill 


vonymous. 
2.  And  even'ithfcr/'art<)verseer  hav-  j 
ing,  by  tjie  direction  of  the  vest/y,  | 
kgr^  AMt;tJrt? 'pi)or^\ihklP  H^  vW- 1 
cinated    tft'^tBe'  fesc^ense  of  the 
Apanshrfixeftisef'toifolfiir.thal  a^efi- 
j  I  otoii, iyeidiei Court l^nUdi^bgtant 
.  t  /a  criminftl  infbima4lbnj8||Binst(hini, 
V  •iielthoughdin  >£onaeqndBcr)'j(iiI)  his 
n !  :  vondiiclt  tlidinfiaotMni)i)f jtlKL^ 
iiii.po&lhfitspTeatii,  aad/j^oy  ^fl  the 


()I()oilf<  ^/i'j(I)o  uti  )ijiIj  l)')i\u[yji  bill. 
'j:.\rjt;ui  III  ^J}p(3l|iyi^  />/Ii>in  " 
-/•>  "   i(>'l  Jiiijo')  ;i  ,ftoinrj/iii  ii')u> 

PARISH. 

See  EviDEV^/^^MfviilskiRK — Rate. 

By  89  Geo.  5,'  c.'i*2^,!  s.  17,  all  parish 

property  is  vested  in  the  church- 

wi9|4fq8  r  fi|4  QWffrfi,  &*}»T  the 

time    beingin'flopi<|.  //ig^*    v. 

..  Terry.  ,  .  ,   ,    556 

II.  j^afw^i^if^^/. 
5ee  Justices,  1,  2,  6. — Vestrt. 

PATflTCtJLAftS. 
I.  Order  for  Delivery  of^  m  Cri- 

Seft,P*»flj!S>:«>?lil. 


l^^^'^) 


7<» 


5ce,  iNTERPLEAjijEft' Act. 

-T^vo  o(i!  /'  .•>  ..x.rr  r.r  imIkij  .?: 

^*s  %iJr*\kf  ^flib^  WilHtftaf'WftHin 

^\.  Justices  of  Middthsex^y  '    126 

^  m  I  *^if??P*  i^y>:  ^'.^"<  ,^^  i*^  enforced, " 

nit    t(.    ^^'"•••p*jfj'jj]fj'p/''    l»v>'rf(J 

in  an  action  for  the  infringement  of 

tiff  the^8<>|e  fight  to  '*  roa)ce,  use, 
exercise,' aria  Vend^^  tiis^fnVentioD, 
and  required  that  no  others  should 
'*  make,  u^^jppifpi^  in  practice" 
such  invention,  a  count  for  **  ex- 
posing tor  laio'A  W' UaiiVon  general 
demurrer.     Minter  v.  fVilUams, 

647 ; 

J  .       ,.    ..  PL^pma, 

il>nMj  111,  ,  V  i   .r^  .     ,,     V  ...  J       ^,1 

•  ll'*Tt/.J  )     nil     1(1     '*  '•     •  ■    '.     /.  i--'{..''i| 

V     V -^.U   tEiinJRBSj  -*    ••"  1 

Jurisdictwn  of  Justices  to  commit  for 
non-payment  of 

^  'See'^Jvsnt^.  '^ 
PENSION. 

tfi  Jjpdavits  in  answer  to  Applica- 


See  Highways,  IV. 

PLEADING. 

Ani  sit^Wi'iikmk^ViAzv^AL 

Prohibition. 

J  »/  I  irv  I   1^ 

I.  Declaration. 

(a)  Ttw^.^j^rtifg. 
When  a  Plaintiff  may  declare  de 

See  Practice. 

(6)  ^n^ffifyf^it. 

When  the  plaintiff  must  declare  spe- 
cially. '    '      11-     V  \^  471 

l„Ja{4eqtffg^iwt  tlMa.heic,^d,de- 
,;Kiwi>»dfR^.(9B.3 9i 4t»  »'..*'^- 

.;^,9^  14,  if  the  declaration  does  not 
show  that  the  cause  of  action  ac- 
crued in  the  If  if  f  Ui^  pf  the  devisor, 
and  the  defendant  pfeads  that  be- 
fore tfa|e(  ;c^sa  4^  >|ii(tlo|i /accrued 
the  devisor  died,  and  the  plaintiff 
deiyurt,  fhejdpfepdaijff^j  entitled 
to  ludgment,  on  the  ground  that 
either  the  dechraiion  is  defective 
in  not  alleging  that  the  cause  of 
action  ac9rued  m  the  lifetime  of 
the  devisor,  oif  that  it  siich  an  alle- 
gation is  tabe  iraplif^;^  t^e  allega- 
tion is  hialenalV  and  is  well  tra- 
versed byv;ttj«<Blea     Farley  v. 

,^^in'in^^Acltoii  iijian  a  Statute  Hm^ 
' '  Ikiriing  a  doiiol^  enacttkerit. 


^^iiH&ii4A 


ie^./(VH^  Wkr;  ti^Jnter* 

-S J  f i|B  aal  t  akdoh'  by  •  A:  ag»nBt  •  B.^ 
Kiutbo'CoUrti  lipoh)^  vhotion  SMide  by 
,niiiB]  oindevi'^  >intair^lead«r-  Act, 
?i'A  dioecf^thaf^cn?- action  'for' Money 

ni>had'4ibcl<reaei«dl.shdU  i>0  brought 
oiliByCuagaimt  i/i.'>tq  try  the  sight 

\  u\Vo  certain  monejp  >'^H€id,  that  in 


rie 


INiDlD'Xi 


an  action' t»iT»ught  fh  pAr^M^  of 
suoli  order,  a  special  agt^eni^iit 
might  he  gfveft  in  evidence,  wWch, 
in  ordinary  cases,  woold  ^e  adrtfis- 
stble  only  under  a  specif  count. 
PooUy  V.  Gt)odmn.    *    •  466 

II.  PUof. 

(a)  Form. 

Jndseejpost^  10,  11^,  l^ 

3.  Whether  a  plea  directly  and  ex- 
pressly denying  the  iacu  alleged 
in  one  count  of  the  declaration, 
and  wholly  inapplicable  to  the 
other  cajuses  of  action  stated  in 
the  declaratioD,  but  without  any 
introductoiy  statement,  professedly 
Mniiting  its  application  to  the '  first 
county  is  to  be  considered  at  1  plea 
to  that  count  only,  o*  as  an''in- 

.  fbrtnid  answer  to  the  whole-  de- 
olaratJoii^  fuau.  >  IVorley  v.  Har- 
ruen.  173 

4w  Where  a  deobration  cODtaina.  a 
money  oonm,  and akoia  count  upon 
an  account  ^tated^  the  defeimnt 
may,  in  his  plea,  all^^  that  the 
senreial  suma  of  money  domancled 
in  the  two  oounts;  are  the  saaae 
debt,  and  not  disunot  debts.  Mee 
and  anotkgr  ¥»  ?bfBiin«o».         6i^4 

5»  B^it  where,  the  plaintiff  dedares, 
lat,  ioK  workiand  labour  ;•  3dly,  for 
■money  paid;  and  ddly^  on  an  ac- 
comt  stated,  a  plea>  alleging  that 
^.,  parcel  of  the  aum  ine^^ioacd 
in  the  third  count,  and  20^,  parcel 
of  the  several  sums  of  money  de- 
manded in  the  1st  and  2d  counts, 
are  one  and  tlie  same  debt  of  20/., 
was  held  tOs  be  bad  on  special  de- 
murrer, for  not  shewing  how  much 
of  the  nioofiy  admitted  to.  b^  due 
on  the  first  two  counts  is  adtnitted 
to  be  due  qn  each  of  these  two 
counts  separately.  .    Ibifi. 

(6)  In  Assump^. 

6.  A  plea  to  a  declaration  on  a  pro^ 
missory  note,  in  an  action  by.  in- 
dorsee against  indorser^  that  the 


•  iMiiii^i;e>>**had^  nM(c«i6id»iaioil;T 
'I  o#  thaO'he indorsed-  ^  withcgit^d^n- 

sidcratlon,^'  is  bad  on  special ide- 
'    murrer.     TrindeFV.  Snudkff.  138 
7%i  In'tm  mtkm  by^  the  dniwer.  ai^i 
'payees  a  bill -of  eKcbangi*  ysniit 
the  accepu>v,  a  plea  that  (^  de- 
fendant receWed  "^^  tip'  c^aaidera- 
tibn'*  from  the  ^bmtviir  for'atrosbt- 
ing  the  bi)^  is  uiaufficidau    Ora- 
ham  V.  PHma$i4  ^     '37 

d.  In  indebitatus  assumpsit^  a^plea 
of  a  set-oiF  of  a  snnaller  aunt  which 
is  alleged  to  be  equat  to  the  da- 
mages sustained  by  the  plaintiff  by 
reason  o^  the,  noa»-peailsnMaioe  of 
the  pmoitiies  menttooed  i»^ide- 
claraticm,  wsa  held  had  ^eH'spteial 

•  demurrer.  'lU. 

•M     .         ^      .  '1    .   ;  ,   » •}   f.i 
,  (^)  In  ScL  Fa,  on  a  Ji^fn/siiL. 

%,  A:  defondant  cjemnot'  pfoad^  any 

.  mattet  tan  seL  fiuesi  ajndgaMnt 

>    wliich  ho  might  hawe'pkndttl  to 

the    oviginal   aetianj      Bogpii^'V. 

Haynatd:  -   -:ei3 

10.  And  (vhcircto  asci.i  fa.  on  a 
judgment  the  de£?ndaiit  pleaded 
the  hapkntptcy  of  tbs/  plbiotifF, 
but  it  did  not  distinctly  and  aflir- 
matiTely  appear  that .  the  tiank'i 
mptoy  had  occurred  ainae  the 
judgment  in  die  onginal  action, 
the  pica  was  held  bdd  on  apeqial 
demurrcn  ^  *  i&rd. 

1 1 .  Qiuerci  whether  it  would  be  good 
on  gener4d  dcniurc;cr.         •     •  Ibid. 

JBffecl  of  Admisaion.  qfBBti&rp.: 
SeeCo9ts, 

III.  RepUcation.       > 

1)3.  In  tres{mss  de  bonis  asportatis  in 

respect  of  the  removal  of  sopf^ 

articles,  a  plea  justifying  di^  re-' 

'  moval  quia  damage  i^sant,  emiECs 

as  a  several  plea  in  re&pectof  each 

'  article}  and  the  i^aintiff  majt- leply 

'  «eV«lt^y;'    nrian  v.  Mnkinsi^oiii, 


J/HiIhB^X^ 
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r  r  •the  i  jutilftficatfaMBi .  aa '  1  tO;  (001).  Article, 

->  ViviaAv^  Jenkmi^'    \       <  ,  ,    ,  14 
I4».  Soi  ifi-tke  ptea  jmstifiey^  th«(  rer 
.'  H^val  of  :gooidfl  df  ,B>  srimikii:  fle- 
t JBOfilptipil  emtfqierattflt  m.  ji&rent 
h  odual%j  if  the  ideiMity  of  iha  |{Oods 
Niii  thQ.difemiil  counts  be  not  al- 
«  Wted»ilbeplaiQl9frm«y  reply  seve- 
\  rally  in  respect  of  ihe  articles  in 
f  ^lefuah  am^i'  Ibid. 

SSb'iThe  insufliQiency  of  one  of  such 
<  ^distifibolit^  or  sectioBa)  replications 
'  idtamrlttd  to  for  duplicity  in  putting 
I'  >  aJMUB  the  whole  plea  by  a  traverse 
fcibsqus'  ftiAcausA,  where,  in  respect 
:  .ofMBiatietotof  fttttli^  disckmd  by  the 
V  defendant,  the  plaintiff  should  liave 
put  in  issue  a  portion  only  of  the 
pl^  by  thUgr^ktlg  Hb^u^  temduo 
causae-,  dt^to  nbralfect  th^  validity 
of  the  other  replications   to  the 
saVA^^fe^:    •  -'-  '      '-'    ''    Ibid. 
]'6i>  WUrpin<tiie^ssdi^;boiiiliasft>oi^ 
"fattf^ithe  dvfeitdjmt  justifits  quia 
n^dMjigfeffeasaiit;  and  tine  (iJaitttiff 
'  refAies'exceasv  sncU  replicatiort«  if 
■  filed  before  Easter  Tbrm»  1834, 
1   (when!  the  rules  of  H.  T.  4  9V.  4, 
•>  bsnlcf  iatoi  opeitetion)  fdiould  con- 
.  i  1  dudb  wkfa  a  prayer  of  jodgment. 
iif'i   i..  .    >  .    ISid. 

\%i'ihi  tMpaa^  quareciausUiw  fir^it 
>i  iwith'flojui^  «D  I  goods,  or  in  treapess 
.'  to  goods 'Where  it  appeasa  by<  the 
'^ptea  that  the  goo<1s  were  in  a  close 
ih  the  possession  of  the  plaintiff^  if 
>'  the  defendant  sets  out  a  possessory 
'^4SUe  in  A.f  giving  colour  to  the 
plaintiff,  and  justifies  taking  the 
g4|odi»  dlamage  feasant  as  serv^t  of 
J.t  a  replication  de  injuria  su&  pro- 
pria absque  tali  causi  is  bad  for 
duplicity*  Ibid. 

1J8.  Separability^  |n  a  replicafiop,  of 
,  inaCter3  alleged  in  a  plea.,       ibid. 
lb,  1)^.  in]iiri&  su4  proprii.     ,'  32,  n. 
'    "  /   3f4;n. 

W«  X^  «» 'Avowry  by  ^m;^*  pb^^ds 
I  Don  itelmit.   A  taaure/Ui^)^. 


,o  qrf»*«d .  fcor  A^^w^,4»i#<?l^,n^a4Yed 

. ,  I  m^  .  PAWp/  A^  ^  .  co-l««sQr  with 
.  ^^hfSfli  ,in.,.ft«,vaQtion.  of.  ej^tnjent 
j.ag^inM  v5i-^"<^  if  still  p^4ing. 
..  Rogers  v.  Humfharem^   .        .  ^H 
21.  Such  tenure   could  not  be  af- 
fected by  tlie  r^sulc^f  such  action, 
semble.  Ibid. 

V.  ff^hat  Fads  are  1v  be  considered 
,  v%  Issue., 

HA.  Trespass  by  lesaat  against  fesaee, 

for  removing  a  eomioe  fixed  to  the 

freehoki: — Pka»  that  the  cornice 

was  of:  wood,  was  pat  up  by  the  de- 

/  fendant,  waa  fixed  by  ativews  only, 

.  was  for  omaflftetit^  and>that  it  was 

!  olirefuUyiramoved  daring  the  term, 

.  apd  thit  aU  injury  was  amended. 

Replicatioo,  that  the  cornice  was 

-  dot'  n^movable.  by  iair :  ^«*«*HBld, 

-  thkt  updn  issue  tidun  oo  the  plea, 

•  '.Aich  issue  raises  a  question  of  fact, 
I.  aadnot  a  questiott  of  law,  and' that 

k)ie  quealioR  WasanbstaDtiaUy  whe- 
ther the  corniee  was*  so  affixed  to 
the  fireebold  that  it  could  noft  be 
removed  without  injury  to  ike  be- 
hold.    A\iery  v*  Chessiyn.        S7Z 

^.  In  iddlbbitatiar  assumpsiti  the 
defendant  pleads  payniteDl  ami  ac- 
ceptatice  in  aitis&btioir^  the  plains 

.  tifF  new  asngos  a.diffin'enb4ebt  of 

the  same  amoant  with*  thaiicon- 

•  fiissed  in  the  plea;  iHrnassiiropsit 

!  is  pkaded  te  the  aewaisigntiient. 
The  only  questaon  for  the  jin'y  is, 
whether  <ivodelita  were  initurved, 
or  one  oxily^     HaU  v.  J\^ddletoh. 

410 

^:>  If)  therefore,  the  plaincifF  proves 

•  1  one  d<^,  and  the  defendant  proves 

payctient  of  the  amount,  the  eHect 

'  of  the  defendant's  evidencd  is-  to 

«how  that  the  debt  prov^  by  the 

^phintiflfis  the  debt  ooafessed  and 

avoided  by  the  plea,  and  not  the 

debt  newly^  assignedi  which  latter 

df^l^  therefore,  remains  unproved 

,,uppn  the. issue  of  non  assumpsit. 

...  .  Ibid. 


&& 


.t:mnm%. 


VI.  JVko,  tOA'^IQaof  Plea^gs,  I 

25.  To  debt  foe.  1600/.  for  twenty j 
vears'  rentfM'6(FR^  year,  defend- 

actionem  non   accrevft  iriira   sex 
annos,ia)d<^'2k}^oPMi(i^l4kO/.  parcel, 

,three*nuarter5  Ucforc,  phiinuff  aS" 

Kigneil  over  lus  revtTsioj),  .uiJ  that 

no  pnrt  pt'  tlie  1420?.  accnieu  be- 

j  '.  fo  r  e  1 1 K-  a  b  ^  fgii  m  e  n  t ;  v  e  r  li  i  e  i  ibr  the 

.  j/^pliiiutifToii  ihe  first  issue,  ;]ii(I  for 

^  *  ^Ih'  tlf-lbntkint  or:  the  .seroTitt,  *$ewt- 

^'6^\  tfiM  i1\e  pliuntift'  was  nUitled 

^  t D  J  th! i:  1 1  ] t  II  t  h )  r  1  HO L     Paddon  v 


^1 


d£V: 


'383 


')/?    ,         Vil.  Demurrer.        V  ^ 
^.iV  ^^^.Vffl^rfrV^:  '.^  •:  no 

<,"Tfr^  'JUL'  y.-.i  r '^.u  .  o.*Ti.i»^i'  /^'-.d 

A  (^iMh^kmmeh'irmit^sMc,.^^. 

k7\  (SUM,  tWv^sif  of;  ^S<m,  n. 

^.  Virtut^^i^tJ^,  t/a^Feiweof.  572,  n. 
*u»w    jnrF).'i'/i  >1)    'rlj    -j.  •'     '   ••     > 


!" 'efifle  to'tbeCOLfhtr^';.  Aw.  4^,  n. 

31.  Differenced' TttfibHn  of  entering  ! 
^:»dpJBrig|iiA»mi»afeflio>rf»gdbfe^  j 
•i'i^ntr^icMCiks  u]^  te^niiioi^cy  ; 
:  f^ofcKs  plea^  aM>i»  easet  «ilkr«  he  | 
j^ijDiasMdsfQipott>dieiibsiMc(«mf  of  j 

the  declaratioHJii'  ''•-,'inJ5yvI*iVj(6). 
idip  FflqpOTiDF^jui^rMfMl./'  /MIT  ^a, 
To  jn'ji'LJ^K'L/ii    Hij  jj'o/iijw  .ri".  ^1, n. 


••'...r  .^/^^!»<'^*.e/^^' 


K' 


{l4i.T|I)ft[£agltsh'«boni.afti  i 
V  fMlfeed  fittdbtflr  efvlriab^iittenU 
'  residing iiiBiigiatid» bst obtJbariDg 
.  tdoneany  acl  to  gaiii.4  seibli0riieii^ 
.  cnopQty  n|iD0D  becofiitDg-  atftiially 
\'  GJmi^guhikt  Jm  f^Botfediio  .  the 
place  o£  «bec  binCb*    '^Koac  y»ikAa- 

iJ.rwiijh    Si'    f"     1»^     •■.'    *     '■     :..  "|581 

£^.  BisliMtf  aiidt>c9M:ike  iNnento^  to- 

getber^mkbiilleflntki  o£;<beiEiiihii- 

X  (\iren  as  have  not  acquired  a  setde- 

jjiiornqt  ddj  th^ivrffim  jigbtiniisiy  He 

^*^WhereicW)daaightfir^aB  Irish 
< «  piM|>er(fla}repioy6d>i«it]iJic».fiuher 
(tdcIvelaDd  undent  &.. 4. ^^>i»  c 
^ '  AO^:fa0tjba6tard^lkl.borb  iaJSog- 
. }  .tMidj-imaiiot  fae.>£eiaDW9d  ^fn&Jier, 
Allboiiiii'  vtitkHn  th&^gei^  niBrture. 

lii  Belitfft^ChUd^iifhe^kfisHders 
'.    ''^ '  ^fktkiriokargeahle.  •< 

^,  Relief  gi\'en  to  a  child  of  Irish 
parents  above  sixteen  years  of  ase, 

^  vMc  residing  ivith'  his^fklhe^a  ii-- 
railyf  rehdertt  the  father  actually 
chargeable  v^ithi»k  ;3  &  4  ^.  4,  c 
40,  notwithstanding  s.  56  of  the 
VoofTi  Lpc^^  Apfieii^cpifiAcr,  (4  & 


.  5  ft^.  4,  c.  76). 

^,^  The  latter  act  Ws^s  ^B^d  not  *  to 

apply  to  Irish  and  Scotch  paupers. 

-I  .-»      '       ■    '    i  >^     /Wi 

6.  Whether  relief  to  a  child  of  Eng- 
lish pare6tbUU>ve  i^^ie^n,  but  re- 

n; aiding  with  his  fatb«Ci>\j|if«n;i ^iMb 
the  passing  of  the  Poor  Laws 
Amendmeni  .A  bt;^f Adders  the  (tt* 
ther  cl^ge^W^^giu^r^,^  IhkL 


K  H  n  Br  X. 


T^tt 


III.  Time  far  iak^Vatice  of  Appeal 
against.,  Pr;d^^  ^J^^emotml, 

7.  Under  79th  section  of  the  Poor 
Laws  Amendinent  Act,  notice  of 
appeal  againn'  in  (irder  of  removal, 

-medi  ndb  be  .gnceoi  mlttmisvteljr-i 
one  days  froaoi  tbt  time  of  sending: 
the  notice  of  chargeahilUy  pd  the! 
copies  of  the  Oi^d^  ahd  eXamina-{ 

umaB>lm  dbt^-oreniectra'p^'lhe^riihj 
^u/«faip'gi^']byi«uoh).wlev.    JiMp  v.. 

.8i  MfiAdy" that  >  the  ptaotioe  a»  td  no- 
f ! '  'titiB  c^'appeai  hot  hfing  ifxpicssly 
J  ^- altered  :by<  the  set,  rmams  aabe- 
s^^xivke/  alraou^  by '^e<m  01  'the, 
8lMinMt>  6f^  ifihe  l^olind^  10^  ^ap-? 
^>'lpeal  is  required  to  be  delivered! 
•n)  %riih»«ahiiotii%''oir»at  teaiofoi^-! 
i  I  iiteeA«da>fei»  bMmi  tb<j  Mssioiii. 'J 


^^♦•J-   r>   f.)'*Tttr| 


1  >».  rnJWd, 


jfl.  vip^iier^tfflvei,  Mitrtib^  the  mMticei 

^    ^f  tiieoiniMidbitvie^Mlayr'^  notice^ 

.\v  ^^oly  is  required,  a  ilddoe  of  atipeal^ 

•i^c^vsa  iactct'ifiayi^*btli>reithe^se«-i 

r^HasbiB'^'isnfiMffieient;  .pro?ide4>i  the' 

. }  iftadbi^nk' ^ the •  igrbaads I of^ap- ' 

;.'nfeal  /be-'d^lHre^ed-'Ibiiftaen  ilaysj 

.  i^iMbfe  Umcmmoii*  ;'oeknBt;>wl^ere 

^Titha)<dUiT|Bfy><kfiBiMlv'siUrtefiietit  is 

.^^^tidccompanied  with  the  service  of  a 

notice  of  appeal  de  facto,  although 

^--ibioh  wHicebeerffofeeoas,  ^  pUr- 

portingtl^b^^tenfiAiitbe  borough^ 

instead  ol^  the  county  seo^iqn;!*        j 

Vi^Whtitpmxt  ChiUren.  may  h&.  bdund\ 
{Ur^^ftlApprmHdeskyOverseetBit 

.\,.tA     5ec  Insurance,  12,  13. 
'WS«<lll»i»i<lW*.''t  ■  "  """  '-":il"470 


''iN..>s»A'\  VBftVB^i  .'-iv.W   .17 
Priord^a/Mti^fyetttM  under. 

y.r'.    j.-.Ti.i    ji/^.tj}a:    Hon    rii.)'i<»:.ijb 

^'  '(a)  Distriftgiiis  ad  Rc^ttdcndtm* 

f.  To  entitle  a   plaintitT  lo  a   dis- 

''tnngas  upon  a  writ  of  sutninons, 

not  personalty    served,  it   is  not 

\  sufficient  to  m^vt  that  unsuccessful 

attempts  were  made  to  serve  the 

defend  ant  at  his  residence  on  three 

occasions,  and  that  a  copy  of  the 

',  Vrit  Avas  left  on  ih^  sfcond  and  was 

referred  lo  on  the  third-    Mason  \\ 


Lee. 


U  / 


JSiO 


t.  The  copy  of  the  writ  must  be  left 
onihe  iUrd'fkA.'  Ibid. 

3..Wher^  f ^agona^p-,  d^jg^nfR.  has 
been  used  to  obtam  the  true  chris- 
tian namt  «^ef  .:4t^^eibldant,  the 
plaiati^,  upon  a  motion,  to  ^^t 
asMe  proceedings' foi'^ifir^larit^, 

protected  bjF.«»vK<  2,rflrfft  4tJ. 
182.    H^tet.^,  ffd^dyfMn^  /  >15 

4.  But  v^here  the  defendant  was 
not  conuio&tvtitfxtlie.lki^uiries  made 
respecting  hia  naf]^e,j^.ru)e  fo^  t^* 
ting  aside  the  pr^^e^ing&w 

^  repilarity,  on  the  gijpuhdj^  v^ 
*  noin^r^\  wi^  .  ciiscnargecl  ,]y^^out 

'*  costsi     Rosset  V.  tiartlct/.      '415 

(c)  Pmetfefbfghi^Mf^a^t  when 

Jit). 4b million  to «tasM<ipilwf things 

/•>rfe6ifiBleegilaBttj^  -iMHt  ibe^nasade 

>.{  wMm  •>ftafl9Pnhh  tinio  attet^tbe 

lo  pMtyjhtirtJbchiaeMiqTofdlunwiadge 

.  Apffibeirregularit|r4.iii.>i.[  •  <!>  i.-:- 

,6i  TJkufeV  wjMwrijblft.(isi;amqptt€  on  a 

II  ,<A%  sa.  without  an  indorsement  of 

his  abode  and  addition,  he  must 

^bV^  .wlAb'd/lUsoiUUiTfime 

'       '         r,      ,  668 
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7 .  Id  diseussing  a ,  rule  njfki '  ror  ian 
attachment  agajipst  a^'stierln^for  an 
insufficient* return  to  a  Ayijit,^  the 

.Court  will  not  take  cognizai^cQ  of 
the  return,  unless  an  office-copy  be 
produced,  verified  by  nflidavit,  al- 
tliough  ^^r^  be  an  aMd^mit  by  a 
party  afi  to  his  belief  that  tio  suffi- 
cient return  has  been  made.  Wil- 
ton V.  Chancers.  431 

III,  Particulars  of  Demands 

8.  Under  Reg.  T.l  »^.  4,  requiring  the 
delivery  of  a  particukr  of  tlie  sum 
or  balance  claimed,  the  plainttff  is 
not  bound  to  specify  the  sums  re-* 
ceived  by  him  on  aiicount.  It  i» 
sufficient  that  hfe  state  the  balande 
remaining  due.   Smith  v.  Eldridgc. 

9.  But  It  the  plaintiff  luis  not  (com- 
plied with  this  rule,  the  Court  wi}l 
not  require  him  to  pay  costs  for 
the  violation  of  it.  where  the  ques- 
tion of  costs  had  been  referred  to 
asd  decidcnl  by  an  aiMttatpr. 

iU. 

IV,  Bml. 

10.  Where  the  defendant,  having 
given  a  bail-bond,  does  not  put  in 
special  bait  until  more  than  e^ht 
days  after  the  execution  of  the 
writ,  the  plaintiff  may  declare  de 
bene  esse  between  the  expiration 
of  the  eight  days  and  the  puttiiig 
in  of  special  bail.  Hodgson  and 
another  v.  Mec.  $02 

11.  Andiflieomit8Qta4aih0.iiEinot 
entitled  to  have  the  bail-bond^^n4 
as  a  security.  '        'l\  iMd. 

1 2.  The  defendant  c^nnoth.  aftejc  giv«- 
ing  a  bail-boad,  mirreii^ri.withiii 
•the  eight  days,  in  discharge  of  .bi^ 
bail,  without  putting. in  und  per-* 
&cting  apecia];  bail.  IM, 

Andxc  BAW.-BQiu)-tCo8Xi5f ',.., 


jeniQiVAa  cau4?»  dif  eptetd  to  a  jMdge 

..of  an  inferior  Court,  certij^jriog  ibe 

cause,  and  claiming  conusance  by 

charter,  is  9u!Sclent,'if  good  upon 

the  face  of  it.  Jt96  (a> 

14v  Buying  no  day  in  Gourtt  die 

"promcuUiv  /nf  the  vTiticuiDat  ,be 

remhred  t<^  pvodttce  the  chetflev* 

Ibid. 

15.  Nor  can  any  traverse  be  taken 
upon  the  return.  Rid. 

VI.  Enitting  Jffpeurnncefir 
Drfendani. 

16.  The  Court  will  not  permit  the 
plaintiff  to  eater  an  appearance  for 
a  deftwdnvl;  aften  a  distcir^a^  has 
issued,  uppUt  an  affidf&vit  which 
states  that  diligent  inquiry  was 
ifnade'  i<»  fkitf  the  deffM&ftt;  'and 
li^t!  the  dli!pdneni!^  #as  istiMk  to 
find  eicfaet  the  defendte4$  or  his 
'pliLce^xjfi  ahoik  ot  any  Of  .hi9  goods 
or  chattels,  unless  such  iiffidi^t 
specify  the  plitoces  pt  wiifeh  and 
the  persons  of  whom  inquiry  was 
made.    CcfK^onii  v.^^^^^f^     pjf 

VIL  Seeiirt^ybrCbMU. 
See  Costs,  X. 

yill.  Bringing  Money  into  CmrU 

1 7.  By  payment  of  money  into  Court 
upon  a  count  on  a  policy  of  in- 
suiai^ce,  the  dofendant*  is  e^ioif^pe^ 
from  dtewHig  that  the  vemsel*  was 
unsea  worthy,  or  th94  the  aetipn  was 

'   :brought  ;too   soon*     Harrisom  y. 
.    -Powfcwi  180 

-  I,  .      . 

.,,   IX.  S/^g^Pr0^<sedM|gt*  // 

;  '    '[And  see  post,  XVI.  (a).    "" 

18/ '](1jf  Qviwrt  will  iiot  jtf^,,pca- 
;  ,c^edmg§,  in  ^^;  actiq^i  on.Uiie 
j  gfpi^M  xhiiX  the  money  recpyer^ 
,  ^wyj.  p|?.,hdd  by  the  plaintiff  .j^ 
ji^^t  f95  the  d^ndan^u    iorfoR.y. 


I«  D<E*.? 


71S 


X^)  A  plea  in  abatement  iwiti»  Jtidg- 
^ifteill' oK^  Mspon^efiit'  ouflleir  beed 
'  liaiiK'tu>W'b«»  entefid  in  ihe  issiie,  pr 
oft-lli»tii$i-  pttQ^  veoovd.     Pifper 
^▼.  Whalley.  437 

XIL  r^r^ic4.    . 

20.  Distinction  betweea  authority  of 

Comtt  over  verdicts  ibund  at  nisi 

prius,  and  oy«r  v^erdipts  found  be- 

^i^  iustices  of  oyer  anjd  (erminer^ 


or 


o\  gaol 


U3i  n. 


Xili.  Msi  Frki  n»&^f^di 


2J„.,Tq  ei^Urt?^pai)?ty  t^^v^him^, 
vi»WI?IWi';9Jf  m^M^.Qfi  a,frct.;«p. 
>J»af(aigf.o*>.^lWBMPisJt»"¥*a^e^of^l,  it 
,ij^  not  .n(^p^^r.jf,  ^,  liUe..j;Mje 

•i»hfflfJ4  J?ftY<?   bew...dr;;|H«».  HP  .iis 
(t^Ht  ri^/^  tl^    record.,- .  ^^^ 

itlV.  Mctttmi  to  increase  Damages, 

22.  The  Co^it  j^^uaed  to  incrf  i|6e  the 
damages  found  by  the  jpry  to  the 
amount  of  damages  proved,  and 
iip(  contradicted  or  imp^a^hediat 
the  trial.  Ibid. 

%y*  Wh^n  Causfi  out  ^  Court. 

23;  /WKere  an  action  is  removed 
iVom  an-inO^rior  Court  by  writ, 
Uve^use  is  not  out  of  Court  till  a 
jtear  after- the  return  of  the  writ 
^^  which  the  action  is  removed. 
Norrish  v.  Richards.  268 

24.  Wb«ise,  therefoie,  a  p^rty  ar- 
rested in,  a|  ^u^t  coqamj^ncii^jif,  in  a 
borough  court,  removes  the  cause 
bYhatbeaa'Cbrpttg  into  thfe  ICngV' 
Benc^f  and  no  further  proici^enfi^^ 
Wfehad,  tile  suit  is^notd^^ri^ihcS) 
'«b  ^  to  sup|>ort  an  W^ioh  fbt  k 
malietous  arrest,  until  a  ycafr  trflii: 
the  return  of  the  habeas.       '  IbUl. 


26.  Upon'  Sttb&\  a  tem^talj  the  de- 
fendant is  not  bound  to  a^cep^a 
'  declaratioi^  after  the  expiration  of 
'  'two  *  terms,  but  the  ptaihtiff  can- 
.*  not '1)6  tfion-prbssed'.  Jforrish  y. 
'mchards.  '[  268 

''  'Tiyt' Judgment: 

(a)  Irregular. 

26.  Where  a  judgment  irregularly 
signed  by  the  plaintiff  is  set  aside 
with  costs,  it  is  competent  to  a 
judge  to  stay  the  proceedings  until 
such  costs  are  paid.  fVeuham  v. 
DooDnes.  244 

27.  And  it  is  no  ground  for  rescind- 
ing such  ord^r,  thai  the  defendant 
J[)^S:sifico  iss^ied  an  ^tacbo^ent  for 
«m:hoosts,,  .  >.     ,       Ibid. 

2^.  3ut  semble,  that  if  the  plaintiff 
were  actually  taken  upon  such  at« 
tachment,  the  Court  would  relieve 
"him  from  the  stay  of  proceedings. 

Ibid. 

,    (A)  JVarront.  o/T  Attorney, 

29.  A  stipulation  that  judgment  shall 
not  be  entered  up  on  a  warrant  of 
attorney  before  a  certain  day,  un- 
less the  conusor  ehall  in  the  mean- 
time have  become  banknipt  or  in- 
solvent,  docs  not  ou^t  the  conusee 
of  the  right  to  enter  up  judgment 
before  the  day  specifiedj  if  the  co- 
i^usor  be  in  insolvent  circwnstances, 
althou^jh  he  may  not  have  become 
bankrupt  or  taken,  the  benefit  of 
an  insolvent  debtors'  *|Ct.  Biddle* 
cpmbe  V.  Bond.  621 

•      (c)  Retrod  of  Judgments 

8cft  A  rule  nisi  to  revive  a  judgment 
•  as  against  executors,  must  be  served 
oifl'Ull  th^  ieK«cutol«  who  have 
i  'prbvcid'  die  wiil.  Fanter  v«  Sta- 
:  <mn.  079 

^1:.-  WlMVe  such  mte  is  served  by 
!  ka>»ing  a  copy  with  a^B^rvant,  an 
,  inquiry  should  be  subsequently 
i  made  of  the' sctvkm,  whether  the 


m 


i%%%»k; 


■' '  fanlcr  v.  ^Seama9. ,  •*)^^'^"  <-,-fl7? 
•i'jliii^  fi  ai(M'»d  ^fii'jd   jaiJir.q  II  .Kf 

,i!<iorii(iiii>!   -jiIj    iiiiljiw    ion  T)iJBni 
uJ  [)')l(d)i'i^vftArr]Xlm)^iSt«Cl')i/c: 

^:^^Y^r  a  plaintilF  tias  judgment'  with 
a  stay  of  execution,  by  agreenient, 
for  any  p^ib*)^^  liW aftany  time 

» •»' e>*^i^ttoh  df^di  femSti 'tat*  <)ut 

*  ''eiddci^ti^;*^thbui  '^'^rird'lWc^  to 
"'  /fe\^ii*'«af^' jiidgmfnts.    //Sftrodji  v. 

^'K^:  '  -••^'  -  <.''•>- '>-^lfl3 
8&'  1*h^  *ddfbk3^a6ty  tb  ^'ir^riUhYof 
^^^  «tdfneyl,'tfTviW'tW  5«i^rtk'!'fe4, 
' '  »{ai!^d'tM  ^  W^^^^ibWire 
• ;  «ite^  t^^yw^^t  '5^^2«J  (WiWr'  ^fkts 
''  bf  jydgm^nt.  if  signed)  on-f^'^f^oih 

^teftter  V  Jtiflgi^etiP  tifertbHilt^bis 
^.'^I^i^^ei-aftd  ^^d  '^ctli^Httb. : 

'^^Hi*r;'  iKdt  *h%  •'jiiafhirir-^^id 

5ffi1E)(tainibW,-  1«d.  'mcbtia  V. 
'    i^emp,  lis 

34.  A  writ  of  ca.  i^.^  )iu^  t>ut  agibst 
a  defendi^r  fs^^ftV^^tiff  Who  is 

which  the  pro^es^  issues,  should 
be  direot^  \^  tl]e  c(|pQM^rs.  Bai- 
tardv.Trutchi     '         *  109 

^^s\Jk^\^  fin^^x^  tket^ilalitfifl^ 
beiw«h^i^ftinipiBBdk\1koriiB|i|^^  on 
the  face  of  titi|p^,«jri(|^y  Ilnd, 

36.  Semble,  ttiat  upon  the  record  of 

*  )tiiBt^qBadi|igs^the)gf^Qii'^Ffl6 
directing  •dlav\fwf>i6  ohwBl  be  sur- 
mised.       IT -"Si  ^>^t  Ibid, 

37.  But  where  a  prisoner  is  charged 
•ik  ^x^ilMDiiv«ifd&  w^  WUi;/ie  & 
no  dlgeclioii'iil|i^^tH(^^ptooeedings 
have  not,4?^f|fitjE^tr44f  record. 

md. 

in  the  gaol tlf'^'^^mv  of  D.,  a 
writ  ^m}im'W^^^%i\t  of  the 


^'W^. 


r 


turned  to  a  writ  of  habeas  corpus 

cum  causa,  logetber  'fritti  4  certiH* 

,  mp  si^yjed  "  J*,  C,  oBf  .^^  tba, 

coroners  of  t)*     that ,  tlie  cony  of 

tti^  wnt  o^  ca.  ^si,  set  out  tn  the 

.  re  tdrh  i?f  as,  a  ,  %.  rue   co  u  y ;  ^H  eld , 

r^mt  it  must  ISe  take^i  that  tlie  wnt 

came  to  tW  gaolpri'  ttiVough   ilie 

,   coroners^  in  prpper, course.     Bm- 

ta^dv.TrutcL  \,,^^9 

(c)  Chd)ilhiii/JSieaitkM. 

bar  rule  does  ikyT  e^rate  to  charge 
a  person  UBt««MU^tV>ti(nle88  he  be 

which  the  rul^  is  taken  out.   Smilk 

40.   Where,  ^lh^i»fefifrH^-^.    was  in 
,(a8^iT>i«4swl9djr  #llfihe'mtfV  a^ 

-t  todttitiagfiiEvs^  J<«  JarfMolher  jIdS}, 
(i  4tfttkvf>tiA  iijidertef  flilll:i6>nilhe 
n .  iluirriialiip  mk^Qj^Mg^HsipamB" 
.•!Mia%i  aiiiiin!Ma^«)lAal&;j^effras 
.  brought  up  in  ^iifitjf  hji)mk^ 
corpus^  and  charged  in  exe 


At  the  toilt  Of  C>-ifR»;  tHA^. 

ihadbnbt  <beeii>|»ro|^eii^  oImb^  .kl 
r  bxeonioiilpiiBviHtt^io  Map  1B35, 
7<«««d  thm  he  WB^t  ^httf^pitatrly 
,  thari^iit^leeiiSQB^aaittM^Aot 

appear  \thaC;C«l^id  eiihAr  relrixed 
(AJhisi  |ii4gment  by  scire  facias,   or 

taken  oii^  execution  wiihin^jrear 

dfier  Kfe'hai  signed  Jii'igrtiwa. 

4fj  ^SbA  <p#Q0Ndinf  i  >bf  isUMtaur 
'^i  ruleii^  Mt  «d1  j^  in^mrisiv  bwv^bid 
Y4i]lt)^i^pMiliv«i  <W<IPnMi^el^ 

4miln^  ifi^m^of^^emniAkamiH^  is 
^^leged  thai«  Bj  \vasV^b]^»^^^ 

s«^49^kb^<Mi^/^^iMWtH^3|he'(9«V^  is 

-^ifgM<>tnfqflL6«kiM^  l^^Mii^M 


\^-^(fl^i 


m 


*  after  iItTi6ugh"a  vi^fif  of  error'  has 

peefr  su6d  but,  and   errors  nave 

..'heen  'idi^lguSsd!  ^tsptin  ''sujch  cTerical 

^Uistakea.  ^^'    '     384(6) 

MnUhiiJ^  ;reie»«iw^iio^jJ^j(lt: 

.  ..s<ic*    .fi;oii  ^/T/.t -(^j.„,  jifi  (!'''iw/ 

4«  VHerevifi^  4^<dMiitfge&/ Ihe 
'^^^M^f  b>rMM^f«^iUlcled{w  a>8koDd 
/Mfe  to^lfawttittis  e6e^t/i«n)oii)«ffida- 
-ir%itr«taAttig  iMitfcwal  iSusis  ^hkh 
silieriMiVtf  Mlii^htK4w  ^^Mdatad'to 


n|iMer.4.  ^1^. 


ngiijivi/ 


/lift  5 

.<'-MI  Gpiiyt  «gflHnt/tli6  dtouHSDiof  a 
XliiHhn  Mbe'shing  id  j^  Oaler 

lo  .--.1..  ..t  '.••      -i   '.       Maii{b) 

46a\  Where,   upon  a  auramons  at- 

hidwiM  9  Bftiw^ioT  ran  idmiTi^iih  is 
T|iAlo4lienq^t£»ik  of.  jdhB^ :  pirttTfifby 

.^M  Have  an  order  drawn  up  in  pur- 

iuMft^d4mg4Uif^NMolk*h  in:.  .1896 
iTt^  iCttMft9M^«aiiin|9iM^(l9nliA^rs 
hTthm  OxiOi^cWr  .1ir9i|(dfbn(«B(^4^itt,hta 
el  ii«m(rA,(he^iboidll:U|]MhMiti»iin^ 
Tj;iiiil<|r>yt  fi»B  .l)i9)iim0oi»Tji)£(f»b- 


j8*T«^^&*eV"in?o 
within  the  summons, 


48.  If  panies  beinjTbe( "- 

at  chai 
matter  not 

and  the,ja^;gft:pa|^5y«  minute  of 

an  order,  the  party  m  whose  favour 

sucb^tiainiits^iaV^ntiMhi i^eiiiifled  to 

,  draw   un    an    order    accordindy, 

'u-u)  V  w  wY»Jrfr  'mffWRrtlf.  /ni|  n.t 

7  b^lW»ft\co«"»H5r..andi  cpmn^^t^  to 
;;  >  |t)e  custody  of  the  marshai^^^t^a- 

•ic.YM»:,gk4.  ift  t)*&^(;;5>»r,|ot,,]^in|j> 


Huf^jJ-fK/rj)')!!-!?:  Jk  .ni'H.  j)m'    J^^l 

Mi!8fW'ofbiAhgiq?4«¥>i^irf)a  ^99^^ 

XXIV.  fFAfrc  Plamtigr  bound  to  pro- 
du^  tke*Imirmikk$iiw$'^Utk  the 


Po'rfei'; 


t    f»;^ 


if.  v(f 


«M,I 


•/^^•^^    ,     .      5-^^  Costs.   .    ■^"':;"' 
ddJ  lo  .iiiSc«]nawiwro«f.'it,  J../' 
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Fisra  »  X. 


CASES. , 

And  »ee  Costs — Mandamus. 

I.  Ddb&yftfS^nkkUtaahf'Qfcnce 
charged  in  Indictment,.  ^  ^-    ;, 

1.  The  Court  ordered  nhx  prosecu- 
tor of  an  iodiecaient  for  a  niiiisance 
to  give  the  defendant  a  oote  ef  the 
nuisasces  iatended  to  he  pkioved. 
Rtxr.  Curtpood  4ifidMers,      ,S69 

2.  A  rule  for  this  purpose  may  be 
granted  without  affidavit,  upon 
reading  tbe  indictment  only.    md. 

II.  (kits  cf  MmdamuB. 
And  see  post,  pi,  7. 

S.  Where^  upon  a  motion  to  qimsh 
the  return  to  a  niiimtauiusa  fpr  in- 
sufficiency! and  to  issue  a  peremp- 
tory niandatnusf  the  inattcr  b  &iet 
down  in  the  crown  paper  ior  argu- 
ment^ the  counsel  for  the  crown  h 
entitl^^d  to  begin,  although  the 
counsel  for  the  defendants  propose 
to  urge  obj(?el]ons  to  tlte  iimnda- 
mus  itself.  Ret  v.  Tnt$ice$  of  St. 
Pancrm  Ne-^\  Ch  -^  r . /..  <  -^  1  =) 

4.  The  Court  has  power  ^o  mould 
the  rule  for  a  mandamus^  but  can- 
not remould  the  ^riV  of  mandamus 
itself  after  it  has  issued,  and  award 
a  peremptory  mandamus  in  a  more 
limited  Forni  than  die  original 
mandamus.   ,  TWrf. 

5.  A  rule  for  a  mandamus^ to  the 
archdeacon,  to  adnpinister  the  ipath 
of  office  to  a  churchwarden,  is  ab- 
solute in  the  first  instance,  j'whfere 
there  is  no  rival  candidate,  and  no 
reason  assigned  for  the  refusal  to 
administer  the  oath.  jReir  v^  •f^^'f ^- 
deacon  of  Litchfield  and  Coventry. 

Ili.  lErUry'^ye^y^'!:  '^ 

6.  Upon  the  trial  of  an  indictment 
at  the  quarter  sessions,  that  Court 
is  die  sole  judge  pf  the  propriety 
of  the  entry  of  the  verdict.  Rex 
Y.  Jmstiea  rf  Silffblk.  139 

7^  Where,  thmfore,  upon  a  speqial 


finding  Aty  ]9ihl]litif)  flSonntii^  to 
an  acquittal,  the  dbairman  directs 
a  verdict  df  ^ilty  to  be  entered, 
the  tCoiKt  «f  •  Ki]g?a{'B«neh  iHffll 

r*  not  .grants  atiiiiaiidiiilffiui^nrqiiBiiig 

ynb  dniAiite  .o£the>  wesdrcftl.totbe 

.  altotd.  Mcording  t<k  tke  fiartl  rjiex 

SfiJmsticescfanJM.:  ^ '  139 

8.   The  onlf   oc^rse  .b|m  ta.ihe 

prisoner,  is  to  apply  to  the  crown 

•  fbca,  pard(Mi<'       •    <      \  fbid. 

IV.  Attachment. 
And  SOS  PftAenee  (QitU^X  ^«  ^ 
^.  An   attadiment  fbr  a'  tonu^pt 
in  difiob^Mq|fh«ulfpcenh  to  atttend 
aft  a  witness  at  the  trial  of  an  In- 
dictment, should  be  moved  fbr  in 
the^  iecfta  Mnct  -  eQ«lin|$  'thd  I  trial. 
,  ^^m:  v.  ^Stretch  md  otfiet^.  ,.^^.473 
tPej^h^jTefoij^'^wlwr^  ai) J^ttUctffif nt 
\  was  trigd  QVf^  \{i\pQC^m^^p  p^ 
a  rule  nisi  for  an  attachment  a^mst 
a  party  for  such  disobedience  was 
moved  for  ;aii^ .  fnf^t^ed  in  Easter 
term,    the  Court   discharged   the 
rule,  on  \h6  p&tLtH  thik  the  appli- 
cation had  been  too  long  delayed. 

hid. 

1 .  Enjoymtntf  of  A  birofit-a-prender 
by  the  oirners  ana  ocf  upiei9^of  ^ 
particular  eaftfit^  during  Iivii^ 
memory^  ^vithout  any  ^yidence  as 
to  its  user  or  noti-user  hi  ahy  ante- 
cedent period,  is  evidence  of  a  pre- 
scripjtiFe  right. ,  ^levfeU,v^.T1fegom- 
ning^  '  '      .      ^Qg 

2.  But^uehenjojivnept.wiU  not  sup- 
port a  plea  of  a  lost  grant.     /6m/. 

3.  In  order  to  support  the  plea  of  a 
lost  grant,  totne  evidence  tending 
to^  point* the  ufler,»aa  regnoMIld 

u.cimtmenc(Nnent,  to  tbeAp6fiod<^of 

the  supposed  grant,  nuitiJi»^i#^n. 

,;    .i  '  -'  IHd. 

PRISONER. 

',iiS;ff  Afusav^.,; 

Ckdrf^g  in  ExetutioA.    •    ^ 
iMes'F'BJLtTW^f     f 


rwtf  irx. 


ti« 


1 . '  The  tstfaponl  eburta  oenhAt  enter- 

"'tkmltr  icavsei  admiMed  -to  bo  of 
'  )tectealistidalcogriis«ne»:t§»  prac- 
tice of  the  EedesHistical  Coiirt  has 
-beenregulan    Smytk^  Ex  phrie. 

'.  -  -  .  .  ..145 
t»  The  temporal  courts  can*  prohibit 
any  particular  proceeding  in  an 
ecclesiastical  suit,  only  where  such 
proce^higf  is  contrary  to  the  gene- 
ral law  of  the  landifOir  mam&stly 
out  of  the  j  urisdictioa  pf  the  Ecfcle- 
.  siastieal  Court  .      ^  Ibid. 

S.  ISincp  1  H^ih  ^,  c.  pi'^eV^Ysi^ 

'pleas  tnayl)^  pleaded' \6  hti  Jcti'bh 

o^ptohihiticfn:  Haiir.'Mi^le:  i55 

•••/'•  V -PROBATE.  >^  '•   ••'"•; 

Exieution  of,  (tgtdmt  a  Defendant  in  a 
Okttfy  in  ioh&h  the  Ptamt^U  SkefigT. 

.  ,    See  PiUCTic-E>  XVU,,(^),     ! 
PfeOFlt-A-PRElJDER. 

Sm  0v9TO3t— FftBSCRtFMoqff.  I 

.     '     PHOtlTS.  ,  ' 

Oflfmrigatum  Cmud  C&mpmiyi  ^om  to 
•  b4  caio$iaied  ff^r  tkeA$mmmt  of 

See  Rate. 


PROSECUTOR. 

Coits  of,  i^  Cases  qfiikdefAeanor. 

See  Costs  (C&imikal). 


?  ^ftUAWPEtt*  srsfe'ioifg:  - 

See  Sessions. 

.    ..,..'..  I.  .     .        •. 

QUO  WARRANTO. 

By  a  local  act,  tlie  inhabitants  of  an 
.  incorportted  district  aro  directed 
)   so>ekot  g^vemoraiad  Erectors  of 

>  ftba  pooiy-^who  tu^  authorized  to 
make  order&r  and  regulaittoiis  re- 

'.  specting'tbe  poor  and  the  pOor- 
:  ratea-^-are  to  make  but  a  Int  of 

>  sixteen  inhabitants  or  oeoupifrs, 
from  which  list,  juatioes  at  a  patty 
sessions  are  to  elect  four  to  be 
overseers  4^  the  poor-^^are  em- 
powered to  aj^ioint  watchmen  and 
beadles^  (who  are  to  be  sworn  in 

'  k^  constables,  and  act  as  such, 
"whfl^  in  execution  of  the  powers 

'  ^  of  this 'act,  and  who,  together  with 
the  constables  duly  appointed,  are 

".  to  be  im^^r  the  direction  and  con- 
trot  of  the  governors  and  direc- 
torsj)  clerics,  collectors,  treasurers, 
inspectors,  assistant  overseers,  and 
all  such  other  ofHcers  as  they  may 

,    think  fit — to  dismiss  them  and  pay 

.  them  such  salaries  as  they  may 
think  proper — are  to  ascertain  ^nd 
settle  the  sum  to  be  assessed  for 
parochial  purposes,  (for  which 
sum  poor-rates  are  to  made  by  the 
inhabitants) — ^are  to  hbve  vested 
ib  them  all  houses  8ic.  used  for  the 

'  accommodation  of  the  poor  and  of 

the  watchmen  and  beadles,  and  all 

other  pj-operty  purchased  for  those 

purposes,  and  are  to  sue  and  be 

'  sued,  arid  to  prosecute  by  indict- 

■'Vierit  or  inforixiation : — Held,  that 

^  tl^e  office  of  governor  and  director 
1$  not  such  an  ofBce  that  an  infor- 

/  mation  In  the  nature  of  a  quo 
'warrajTitp  wj^ljie  forantiaurpation 
of  it    &€X\.  Ranuden  dnd  others. 

Ut'Mi\yvi^m   o.     '(,    I.  gg5 

;        RAILWAY  ACT. 

]«  By  a  local  act,  a  company  are  em- 
i<  pointed  to  take  landB,-^wiUi  an 
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exception  of  mines, — for  a  railway, 
paying  the  value  of  the  lands  and 
making  compensation  for  damage 
sustained  by  reason  of  the  execu- 
tion of  the  works»  and  for  damage, 
loss,  or  inconvenience  sustained 
by  reason  of  the  execution  of  the 
powers  of  the  act, — such  valae  and 
compensation  to  be fixedby  agree- 
ment or  assessed  by  a  jury ; — amines 
to  be  worked  by  the  owner,  so  that 
no  damage  be  thereby  done  to  the 
railway;  and  in  case  of  damage, 
the  owner  to  repair  it  at  his  own 
expense,  or  the  company  to  repair, 
in  case  of  neglect  or  refusal,  and 
recover  the  expenses  from  the 
owner.  The  owner  of  land  taken 
by  the  company,  and  for  which 
compensation  is  paid,  cannot,  upon 
afterwards  discovering  that  a  mine 
to  which  he  is  entitled  cannot  be 
worked  without  doins  damage  to 
the  railway,  claim  further  compen- 
sation in  respect  of  the  loss  sus- 
tained. B«x  V.  Lted8  and  Selby 
Railway  Company.  St4f6 

X.  Compensation  in  respect  of  such 
continsent  loss,  shoula  have  been 
claimed  at  the  time  of  the  originid 
agreement  or  assessment*       Ilnd, 

RATE. 
And  see  County  Rate. 

I.  lAainSiy  tB, 

1.  A  party  who,  for  the  settlement 
of  disputes  between  the  incumbent 
and  his  pariahionen^  and  for  the 
benefit  of  all  partiet,  takes  a  lease 
of  the  tithes  from  the  incum- 
bent, rendering  a  certain  rent,  the 
amount  of  which,  and  no  more,  he 
receives  from  the  tithe-payers  of 
the  parish,  is  liable  to  be  rated  to 
the  relief  of  the  poor  in  respect  of 
those  tithes,  temble.  Rex  v,  Wilson 
and  anotkeTfjustkes,  <$>c.  119 

II.  Principk  of  Assessment, 
t.  By  a  local  act  for  maldng  a  canal, 


it  is  enacted,  that  the  rates,  tolls, 
and  duties,  authorized  to  be  taken 
by  the  company  of  proprietors, 
shall  not,  at  any  time  or  times 
hereafter,  be  charged  with,  or  be 
subject  or  liable  to,  the  pa^rment 
of  any  parochial  rates  whatsoever, 
and  that  the  company  "  shall  from 
time  to  time  be  rated  to  all  paro- 
chial rates  for  and  in  respect  of 
the  lands  and  grounds  to  be  pur- 
chased or  taken,  and  the  ware- 
houses and  other  buildings  to  be 
erected  or  set  up  by  the  said  com- 
pany, or  their  successors,  in  pur- 
suance of  this  act,  in  such  and  the 
same  proportion  as,  but  not  at  any 
higher  value  or  improved  rent,  than 
other  lands,  grounds,  and  buildings, 
lyine  near  or  adjacent  thereto  are 
or  shall  for  the  time  being  be  rated, 
and  as  the  lands,  irrounds,  ware- 
houses, and  other  hereditaments, 
so  to  be  purchased  and  taken  and 
erected,  would  have  been  ratable 
in  case  the  same  had  continued  in 
their  former  state,  and  not  been 
used  for  the  purpose  of  the  said 
navigation  or  unaertaking :" 

Held,  first,  that  the  proprietors 
of  the  canal  were  liable  to  be 
rated  at  the  fluctuating  value  of 
the  adjacent  lands  and  buildinffs, 
and  not  at  the  value  which  tke 
adjjacent  lands  and  building^  pos- 
sessed at  the  time  the  act  was 
passed. 

Secondly,  that  the  value  of  die 
adjacent  lands  was  to  be  estimated 
from  whatever  source  it  might 
arise,  and  that  the  increase  of  va- 
lue arising  from  the  formation  of 
the  canal,  was  not  to  be  excluded 
from  the  calculation.  Rex  v.  Man- 
moutkskire  Canal  Company.  68 

8.  A  river  navigation,  company  is  to 
contribute  to'the  relief  of  the  poor 
in  a  parish  through  which  a  por- 
tion of  the  navigable  river  passes, 
in  proportion  to  the  profit  resulting 
from  that  portion ;  such  profit  is 
to  be  calculated  at  the  amount  of 
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rent  which  a  tenant  would  pay. 
Rtx  V.  Inhabitanti  of  Woking,     3d5 

4.  When  therefore  the  company  re- 
ceive the  tolls  to  their  own  use, 
the  amount  of  the  repairs,  and  of 
the  expenses  necessary  to  the  car- 
rying on  of  the  undertaking,  and 
also  a  per  centage  equal  to  a  rea- 
sonable tenant-profit,  must  be  de- 
ducted from  the  gross  .receipts  in 
fixing  the  ratable  value.         Ibid. 

5.  But  no  deduction  is  to  be  made  in 
respect  of  burthens  imposed  upon 
the  profits  of  the  navigation^  or  in 
respect  of  compensation  payable 
to  the  owners  or  property  injured 
by  the  navigation.  Ibid. 

III.  Remedjf  wkert  Rate  defective. 

6.  The  want  of  certainty  in  the  spe* 
cification  of  some  of  the  pik'operty 
included  in  a  poor-rate»  is  .no 
ground  jfor  refusing  a  mandamus 
to  justices  to  issue  warrants  of  dis- 
tress for  levying  the  amount  of  a 
particular  assessment.  Ret  v.  [FtY- 
son  and  another.  119 

7.  The  defect  is  ground  of  appeal 
only.  IM. 

IV.  Cottector  of  Poor-rate. 
See  Quo  Warranto.. 

V.  Mandamus  to  Justices  to  enforce. 

8.  It  ia  no  ground  of  discharging  a 
rule  nisi  for  a  mandamus  to  jus- 
tices to  enforce  a  poor-rate,  which 
the  party  rated  has  refused  to  pay, 
and  for  which  the  justices  have 
refused  to  issue  a  warrant  of  dis- 
tress, that  since  the  granting  of 
the  rule  a  third  party  has  tendered 
the  amount  of  the  assessment  to 
the  overseer.  Rex  v.  WtUm  and 
emoiher^juslica^  ^c>    <  J 19 

9.  But  it  is  an  answer  to  fueh  an 
application,,  that  at  the  meeting  of 
Justices  when  the  warrant  was 
demanded,  the  overseer  who  had 
promised  to  prove  that  t^ie  occu- 
pation of  the  party  rated  was  ac- 
tually beneficial,  &iled  to  do  so, 

VOL.  V. 


whereupon  the  justioea  decided 
against  the  rate ;  although  it  was 
nqt  necessary  in  point  of  law  that 
the  occupation  should  have  been 
actually  beneficial.  Rex  v.  WiUon 
and  another ^justicei^  Spc,  1 19  , 

1 0.  The  overseer  ought  to  have  gone 
agaiBj  and  afler  saying  that  the 
occupation  need  not  be  beneficial, 
have  demanded  a- warrant.      IM. 

RECOGNIZANCE. 
See  Bail-Bon]>,  II. 

RECORD. 

Set  EsTOPPEt,  II.  III.  —  Officer — 
Practice,  21. 

REFUSAL  OF  INSPECTION. 
See  MAifPAifus,  14. 

REGULiE  GENERALES. 

T,  %\  Geo.  S,  r.  2.    See  Attorney. 

T.  1  fVilL  4.     See  Practice. 

H.  2  Will.  4,  /.  a.  32.  See  Practice. 

H.2  mUA.Reg.^S,  5ee Costs, VII. 

M.  3  WilL  4,  r.  1.    See  Practice. 

H,  4  JVi/i.  4.    See  Pleading. 

H.  4  WiU.  4,  r.  16.    See  Practice. 

RELATION. 

I.  Of  an  Act  completed  to  the  Period 
of  its  Inception. 

See  SRTTi.RMENt»  4.     . 

RELIEF. 

ReBef  to  Child^  where  it  tenders  Father 
chargeable. 

See  Poor,  II. 

REMAWDER-MAN. 

Is  an  assignee  of  the  reversion,  with- 
in 82  Hen.  8,  c.  34.       '      5\S,\a) 

REMOVABILITY. 

iS'ee  Settlement,  IV, 
3  a 
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,0  IWMQyAj4..Qf  tPAUflEHfo 

*^   T.  Orider,where^conct'iffive'a^ 
Settlement  .'    "  '-'. 
J,  Py  an  order,.«n*ppe«ledi#|Jw*st, 

.,.p,f,^^,  ttat  ti,me  p<«9is^  p^fnAwo 
V  .townships,  C.  and  D.^f,(j«qtly 
J ,  ni^i/it^ning  t^xeir  9 wn  pow>  liol  thift 
^.^e9unty9fJS^  undone  taw«abi|^£.» 
(separately  maintaining  its  own 
paP9R,>jn:tbe.«oiinty  of  Wl  /  * 
,.j  .,Xjii«.oj:d?r  is  ccn;iclu^v«  ivo^i 
',  tl)^tgaft/)f  B,  which  liea  in.  rhe 
'^  PQunty;  ,Qf .  3.,  jswi^fc,  ^x  v.  ./«- 
-  fmff^U^of^QMbury.  .  ,  .  .  ^47 
^,^^After,tl}e7-e>gtval,.C.»pdP^  t)e- 
li^  WMfif.W*^4.  bj  wandanjus  «<►.  to 
^fR\im^  f^ppv*^  .av.^wers  and 
^j/wavxtam  v.tbpir  ppor.  aeparalifdy: 
iv,Trl?®[,^ftpe  pauper.  IS  atteir\fard« 
br^^TSpTW  froTn4-»  to  the  tcwpsjiip 
mS^P^  P*'J^  ^^  estopped  hy  the 


iM.^REMftVAt  OF  CAUSES-  > 

' '  ^  •       From  inferior  Courti.      *  *' 

;     ■  Aeic" PeactIce,  XV/'' 

RENT. 

Evidence  rf  Property  in  Parish. 
•SwETWwBiWfi.  '^ 

, .     U,  Jaontation  ^  ActmnAfim*  • 

The  statute  of  8  &  4  ^fW.  4*'  c.  i^?, 

'  ^  i«  4^9  (wliich  Kmitd  the  recovery 

/•of  the  arrears  of  rent  to  six  y^rf^s,) 

liad'riot  ft  retrospective  bper&tiohi 

Fsddon  V.  Bartleit.  ms 

-,  *  ■  I'" .  «'  "I  ^ 

.;':.  ;'\REPi*EADEij./ir.;;''; 

QiMm^  iwhsther  tiieOoaTt  of  EtsAe- 

<iiqaer^  €hanil»r  can  amvd  a're- 

u^ader.    J^addtmiv,  BartiHtlSSS 

J^fiaCfRSf OW'OF  CONTRACT. 

SceVLExmtiG^  , 


.nooM   -'"'• 

RESPONDEAT  OUSTER. 

■e.  BETUaN.   " 

UiMi.Dtv .u-.vS!¥.-¥aiW*J»W4    •<<•■  If 


REVERSION: 


\..'^\   4^. 


Who  an  assignee  within  S2  Hen,  8, 
c.  34.  5 18, (a);  674, (a). 

AQAD.  I 

,  :  BALES. 

■  MNi).'"  ■" 

t<»  j'oui.  SGia^i.'FAeiASqnU'-oiJ 

..|   t.f.in,^?PfW^TWEv^?rr   70.i)o 
,^,  Set.  Fa. 

.^rf  iee  Highway,  U„iV4f»il§9l7j 
Justices,  ^.   . 

I.  Power  of,  with  respect  to  the  Entry 

€fJC^ci  up(ifi  an^^4i9lmm^  in^ 

before  them. 

Viii  'li  ../•    Ill   )i->fhniji  I.  Tb'J?  Cioi 
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na 


III.  Practii^.^jmWJffftkes  of  Ap- 
peal against.  Of^ri^  ^RemovaL 

See  Poor. 

I.  JVkatagoodPleaof. 
See  PtiBi1it!»4  8. 

II.  Of  the  Cmtftf'dUcceiif'uUagainit 
thoie  of  an  umucceufuly  Defendant 
in  trespass X   ],•  •  \  /  i  <. 

,,     ,     5cc  Costs.  ,.., 

'I  ,.v'  -t     '-•-.• 

SETTLEMENT. 
I.  B^BiMh. 

1.  A  prirod^fttoieioalti  of  settlement, 
by  evidence  of  the  birth  of  the 
paunec,  ^y  b^  aivsjnre^ ^  ,by  proof 
of  the^  maiden  settlement  of  his 

.^tfiolh^H  without  shewing  thrfl  hi& 
ifaUiet^had^hi  settfement.  Rex\. 
^Inhib^skU'e/St.  Mary,  Uke$t€r. 

215 
II.  By  4^renticeMp. 

2.  The  tri^  t^st  wiie.Aer  an  agree- 
ment 18  a  contract  of'  hiring  and 
service  or  a  contract  of  appren- 
ticeships/id Hk  kmiar^ot  object  of 

pwti^^i^ ;  and  At  .th|it,  q)^^Qt\  bq 


*  loir  the  one  party  to  teach  aiid^  the 
other  to'learhj  *Aie  agi^ement  is 
a  contract  of  apprenticeship. .lief. 

-  i^) imbftanti Iff^GnaiWisfford.  ' 
'•"^  540 

3.  Itis4o]tiiceMltfy  4h^t  the  pre- 
cise words  '•  teach"  or  "  learn** 
should  occ)»^y^  ^fp  ^reement,  to 
constitute'  It  a  contract  of  ap- 
preAliciihifc:    v/vr:i..iIT,..   j^ 

M     ?•   .^-  i  "LTtf  f '' 

And  see  infra,  1 0. 
for  a  J'ear  a  tenement  in  A.,  af  the 


.jre^ljr  ,^e«^t  of  ^O^^^^alJ<^^^^fo^Jn 
payment  of  lihe,^.fi\l)i  're^^t  is  re- 
moved tp  B.,  by  an  order  which  is 
not  appealed  Wgain^,  "oi'  ifhich  is 


odflttUieUf^  i^ebf,  ii^^l  by 
subsequent  ^]f|n^iH  of  the  re- 
mainder of  the  ^  rent,  a9(|uii^  a 
settlemeAt\ihAV  under  6  Geo,  4, 
c.  57,  and  1  /T.  4,  c.  18.     Rex  v. 

*)  ^rHe 4b»ty  days'  p*Siden66  rtq'Ailred 
-  ufai^f^'tHls  *>efad  of  seWfetifitftit, 
«» "ihiist  ht  within  the  yfeair  df  ottu- 
/"patlon,  '«      '  '/^k/. 

^  But  ftt  what  period  of  the  y^^di-  it 
kakeW  place  is  imtttat^rial.  '     79uf. 

IV.  mat  a  ^Coming  toSeeik^'f 

7.  In  order  td  constitute  h  ***  c6ming 
to  settle,"  within  \S;'8c'1i'Cdfi  t, 
c.  12;  tfie  party  must  have  cbtnc 
into  the  parish  atlifno'  motan^''  o;r 
f esldendi ;  but  h  ft  ndt  necessary 
that  he  should  baVie  ooilrie  iytth 
an  intentiotif  to  resSde  permanently. 

•  Rtx  V.  InhhUtints  oflvholptt!'  ^26 

8.  The  residcfnlje  tntbtiaed  hfeed 
not  He  fcf  '  siicfi' ii'perfoil' and 
under  stieh  circumstances  as  W(^'dld 

'  at  the  time  of  pd^hg*  bf  '1^'&  14 
Car.  2,  c.  12,  have  conferred  a 
settlto^dt,^^^  MtiJM/  liUind 

9.  Secus,  mbUf  per  Calferi^ge 

And  see  infrd,  12,  14. 

i  / .  •  • 

10.  It  is  a  question  .-of  fact  for  the 
sessions  to  determine,  whether  an 
agf^itHmt  to  s^rve  is  a  contrkct  of 

^ .  hiring  or  QOQtcaot  of  appreatioe^ 
'.  ^§bip^  ^  R^  v«  InhahiioMU  of'Gr$at 
.Mifififyrd,  ...    MO 

Ml'' ^Yi>^^^  upon   A  ca»e   ibr.^e 
.  4?pinion  of  this  Courts  tke-semdns 
state  the  facts  and  draw  their  con- 
clusion, this  Court  wiU  not  dis- 
turb the  6nditTg,  nhless'  it  appear 
-ddbat Ithe  eridence'  wad  cbntntrf  t» 
-jthe  BidUng,  or  thatsthdi:^  wsB(no 
.H^vidmce  to  support  it.       -  i  Aid. 
12.  Whether  a  party   has   come  to 

pe^^e;  wi^t^ip  ;thf,  vic;»mf  g^^Ml  *l 
14  Car,  2,  c.l2,  is  a  question  of  fact 
3X5  •""*  -^ 


lind. 
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Rex  V.  Inhabitanti  of  Wot^fin^tZQ 

the  facts,  the  sessions  find-Uithe 

^ftfe^Vfe/  %^<Cwir%  witi~not-4n- 

s^fei^fereltri^  ^iai<4fodiDg^  unless 

'3  th(^^  seethat  ikpoB  llicjfacts  stated 

/"^  tfa^6ti4ii>^  is  D^c^airily  "^i^nft-  ^ 

14;  TWli^9fbtos4*€«ind  that  i^.%tred 

^  an^  ^i^d  lor  Mgiajir^  for  tfa#  puili- 

'^'p4r'ln  Oai^,  that  xl^  patrper  came 

' '  t^i>afe,  ited  resided  tn-the4od5^- 

ings  for  the  week, — marned,^and 

^  '^^tii^ed'  afterwards  ta  reside 4n 

the  lodgings,    Cmtil  liis   removal 

^^imdirtfe order  appealed  against: 

Held,  per  Patteson^  J.  and  ff^UUams, 

yc.^.i^dfgg^t.  Cottrid^,  .?.  — that 

a  finding  by  the-  sewions  that  the 

^'"^^p^l^iid  ^^ot  ooine  to  settle  in 

)o  m\^,^  Wlffiin  the  Kieantng  of  13  & 

; ;  "1*  Gbr.  9^  ^.  «,  was  repngnant  to. 

^-  the  facts  found)  and  was  ^refore 

necessarily  wrong.  Ibid. 

8HBRIFF. 
yfn</  8e%  ivt^tipk^AiMSR  Act. 

/^rqjr(^^  as  tQ  Writs  of  Ca,  Sq.  istuing 
uko  h<huktyof  mid  i/ielPhint^ 
it  Sheriff.yt. ;       i  -.•: 

See  Practice,  XVII.  {b). 

y      SHIP,  ^ 

See  Insurance. 

:.''"'  .  -     '         / ,    •  < 

SIDE-BAR  RULE. 

>Sre  P&ACTifE. 

V  Set  494!i/i). 

.  •  I     ^ 

SPEAKER  OF  THE  HOUSE  O^ 
\M\f'  V  t. :  iCOMMONSj  '\  <  v\  .i     \ 

^ellO{^J^dJoskl^9fiEkttimP4^mfil 
^"['^f''*^*  5Hr  Bt^cftftW  Pxtl^iMT.^ 


y  £^^  cas^s  lijmn  j^}^e;Se36ioi?s^lu^ukl 

I }  te  drawn  by  cqwrispl.     Jtenc  y^^h' 

liabitants  of  Ifoolpitl "^     526 


iO 


w  e 


And^ee  Evidence. 

I.  On  Deeds.  .  t 

1 .  On  an .a!/sI^n^en(  to ^ectoe  ^a^tftt 
of  uncertain  atnoiint>  "*  ~i7^ 

2.  ./.,  an  arclsltect  empldvei!  tO-  ini- 
pcnntend  the  ercc!tio6  of  ccrtiift 
bttildm^^  upon  tonnptssioti,  liy 
deet}  asiajgns  tQ  ZJ*i  a  Cre^kijf/  all 
the  com  mission  ws  wfiieh  fi<!  *t(icii 

^  was  or  Tni|^hitl»t^i;eafteir  Werftnied 
in  respect  of  silcli  ^irbefiaMnB- 
euccj  upon  ttust  to  pay  C*  ac^emjn 
debt  due  from  A^  and  to  rWW 
the  r«?s[diie  toTvarils  fiatisfactfon  pf 
.a  certain  debt  due  irom  A,v^t^; 
'  and  in  wliicb  deed  ;&rif  contalneiT  a 

.    jjovver  of  aftorney  td  tecetve^  the 

con T m is sio n ,  an d  d o v enati  ts  th a t  .^ . 

Wf>iild   pay   tile  debt  due  b  &» 

'  Vvoidd  not  receh  e  die  comtt^^n 

' '  'or  revoke  the  power  thek'^by^jrAi^ 
or  do  any  ^ct  by  which  Dl  might  be 

'  ';1undereti  in  receiving  pnynieut.^— 
Uiat  he  had  a  ri^'ht,  to  assfgti.— ^Hsd 
not  encumbered,— and  lb r  ftrfther 
assurance:  IM4,  thit  tfeis^d^d 
butW^bso- 


veyatfce  stamp  6'iUclil2aed^%| 
.  amount  of  comniissf6f^elV^%^7 
received,  w^  ^uffldiJnt'  TdoM'yr. 

'  11.  bnOrier^'f^offt^^^e^. 

III,  Exemption  from. ^YY 

'^^U^ITii^prcdrisoe  iri)«7.'>QA».o^(S  5» 

exempting  from  .tfaa^SbnpSftuties 

r  .chnny:  In^sed  cevgyy  iDomtttre 

trro'^f^a^prditlicesbijlly  'Swbere  aaum 


t'NiiniE<xi 


m 


or  valitfii^ADexk^d&^l^O/.  shall 
be  given  o|'.co|R^i;ACted  with  or  in 
relation  to  the  .  apnrentice,"   does 

";ii'oi^ekteria  to^ii  inimm'mer^ 

^'  tio'  considefaflbrt  '^a^e's.'' '  ft^ J  ▼. 
Inhdtvtants  of  Miibc.  '   '' '  '^'  H^l 

STATUSES. 

8  H.  6,  c.  9.     A>ec  Forcible  De- 
tainer. 
^^3i&iz,  c.  ft,    S«.QYBKSiE5a^ , ,    , 
\rri- — -  c.  6.    4?^T  Co5a;.s  H. 
,U  Sf^  lCfir,^:2,^  c.  J;i.  ..Se^  Settle- 

,;fg  ^.  g3   C^ff^^y  f^\d,f.U(if     See 

,,$  ^n^  ,c..^    ^See  Mandamus,  III. 

l^q,GeOj^^  Pe  19^*,  ^a  Justices,  IV. 

MCieo^i^,c/4^.'   5fc  Justices,  II. 

].af ,  Q^^^  5. 1 U,  ^ce  Justices,  IV. 

3 J?  Gf(?<,.3,  f.  7&,:  5fC  ttlGUWAYS,  I. 
^4jpt9,4  Ct  ^*-      S^  HlOHWA^,  I. 

*,«§  Gci^  3.  Q,  12.  a.  17,    '-Seer  Parish. 

_44.  C^liy  ;J.  q,,'^4..  ^ec  Higjhway/b,  I. 
I^^p  ^f^.J^  ^.'  4^^  9-  .!•    |Sfe  Jus- 


h^k ^SPb^iP^^^'^^  '^^n^'See Church- 
-•^TT^TT^lf-'tWtv   ?5^  Annuity. 


Vtices,  5 — Paving  Co'MMi3sio^ERa^ 
4  Geo,  4^  c.  34.     See  Justices,  IV.. 

— r-T^ c.  16,  8.  72.     ^y^e  Stop*. 

0  Geo,  4,  c.  57.     5rc  Settlehenij, 

X  7)G^.'4;^c.-4e>.so;>l/rifa&fe'lBiDfk 

H'.-»iJi.lPawrBiBdi.  ni'Mt   »...i!u*|'-r"  y^       i 

(Criminal). 


1  !frii»(#|/(<4rei*58.     i^^f  J&ViB^prCE, 

.  ;^ — Interpleader  Act. 

:-— ^-h  -^^T^  ^^,8.  *4y^VyirST|lf . 

■«&4ffttf.4,e.^7»«.4i&.    iSfTiBiNT. 

^r-i ■■    C.  40.      #y0(IV>aitrI^II. 

^ c.  4»*  a.  *i.  .*CfC<VT8, 

.VI.  -•   ^,., 

—....^ c.  106,«.4«  S^ecQ^AK' 

DIAN  IN  SOCAAE.  n       >.Ii 

4&5  ff^i//.  4,  c..4«>     SflcCwpTY 
Rats.  •     -.  .,,  >,.  .)| 

' C,  76.     jflcbASJAdLDY 

—Poor,  11.  III4  ;..   ,     t.  ..;  1; 
1.  Effect  of  €ilau9e  an  11  lo^aJ^MSft  ^or 
incorporatiog  tbe.pnfotvisiipiiiq'  of 
another  act,     Sirkaii^  ZWni^r^MM^ 
Cot^Kmjt  V.  Jwei..  <:  88 

STATUTE  DUTY. 

E^mpfm'fiom. 

J   ,  &<HieMfVA]rs.^     ^, 

/ ,   ST4TIJTE  O^  FRAXJb^  ' 
See  Frauds.       '  ^  i» 

STATUTE  OF  LIMITATION. 

^(K  lilMltATION. 

STAY  OF  PROCEEDINGS. 
See  Practice. 

To  enforce  Paiftnent  ofCotU. 
See  Practice. 

STEWARb. 

Aecountt  of 

See  Evidence. 


'    » 


STOPPAGE  IN  TRANSITU. 

'1.  Tbeufij^aiA  vendor* of ^cDdi^ie- 
inttiiiing   hv  *  bis^  Ofrtf-  frarehonae  , 
reiu  /rfsr,]  W8fi-,^fil  i^  transitu, 
although  he  has  given  the  vendee 


7S( 


I/NlIXlE/Xl 


a  delivery  ofd«ifiAider  which  part 
.  PJT  fb^  g9od«.Hv4  .>a^,i;&mVfe4( 

^  Rut^Mich.  unpaid  i^Q49/>i6opi»^he 
>  4rae  x>wQer  of.lhi^  ^p(fe)«wj|iiin 
.,  the' 73d  .«a«tioi^^  tb^  3ank99pt 
\^Qti  »o,a»iogive,luviilHWe;^il)le 
,  picopevty  to.  me  aA4igoe«3  >9f  >Mie 
,  y^d^j.^  gpoda  iD  hi^i^w^n, 
..9cder,  and  dispasiiioo>  with-.^he 
..  fipn«0O(  of  the  true  ownef.    /jj^tf. 

:'"/.;'.  .     SUBPCENA.  • 

•    'to  b€-mi§9edf»r» 

')"'"   '    '  S^e  Practice. 

;\^'":  /  SUMMONS. 

I .,(  ...  if  ]^d  ftufpondcndtan. 
•"       AfibttMa^of  Wrii  of. 

./>.  ,      :!.,    iJ^Cf  P^ACIJCB, 


I 


'«**PhACl*ICK. 


F^90fi¥^im4lhity^tf  Magi^Mfew'  as 
'  'h  uMing'  Piaihn^fVQfrani  tinker 
i  \Local  Acii  wiikmtfrtfioui  Sm- 


TAXATION. 
TENURE,  EVIDENCE  OF.  ., 

Sec  pLKADINOy  IV, 
.  TITHES.  \j! 

Whataci^uejiiaud  Ocfupatim  of,  «K<r« 
ia^mUe  LiabUikf  taher^trdtothe 

t  ,Stt  Ratj^  II. 


TfTLE. 
ifec  Ejectment. 


y,ii*J^iff<m.Ji^ef€ndmftiiMm^  ,. 


m 


A-wi 


^^KtJ^qJc  in  \ 


ZMWS'^^-- 


nifK  E 


.i-vl» 


Li  H«ld«i!UHitifft]laiitlattiurlier.to  ^e 
luqnb  Gbntetttsi^iieiB  ci^dao  Tth^- 
sur^ibi  te>  ^skeabd  issue  ti  Tveaflwry 
mniitti  «r  btuhorityv  ^si^  tl^qgay- 
ttenA  tb  >^^f  1^  amoBB  ofa  fdn- 

.  9ioil#  «diQittiBd:tilibe  iBU'^by^mm 
ibrriiiiifa^deih.  J{«aD.t:>7!yti:br(ir 
4f  the  xEnOiir^^  '....•     >.-  >-':rndiB9 

3.  Whfeth«ptheJj»aalCiiiarfiiiriiWec& 
night  ffttteniftlait  the  dtaHdi^fnb- 
Uo  afikiiyi'ntoder^d'lia  expetfeaUto 

3»  WherOi'  under  •  tti<pavttameBlkr|l' 
vo€e«  monoyiis'liiaoeidviiiuldncfte 
wovXxA^  l^aliiirdsrofiiiihtiT/ea^ 
sury  for  the  beoef^  eiL^^ytbej^are 
not  authorized  to  impose  on  A.  a 
collateral  condition  of  payment. 
/•Ml/  i  .  :  I')  n/A  :i>/|trf^ 
TRESPASS. 

Coits  in' Actiory ^f^  tcterc  JfJtimagei 
under  40*. 

■'      »-    '■•    Art '€(»*%.  •»-*'»    --.>vinT 

•  '   '  'Trt'AVBRSE.'^'f^  "»'  'i^ 
To  return  to  Mandamus,    ^  _ 

.  •.  r  ,^M^n»^H^f^tifi  rfoidw 

..■■•i.l    .[<.     1-    ."  «^<  -^  i'>r  <'>-i  v^ffi 
.  n'  "J    TfiUSJTEfii:  »(l  V):  Inoi 


1 .  A  member  of  the  University  of 


i/N:inciE/Xt 
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Oxford  canfif|i,t{^^oqTested  by  civil 
j>roced8  qut  q£  the  jCourt^^f  the 
'  -Chahi^ltd'r  of  the  i^^U  ftiy^rifty ,  tiri- 
less  finch,  process "iSsu^"  in  a  suit 
commentea  againi^f  HM  whilst  re- 

2.  Upon  the  i'ettirii  Id  ftiiabeas  cor- 
pus cum  causd^  to  remoje  the  body 
of  a  defeildhlntr  iti'  6iikody  under 
xia  itamiit  of  the  €faa»ailleir  oflth^ 
niiiiiTmily  of  Oxford^  c6^  defeikd- 
<iaBt  will.  be^diMfaarged;  unless  it 
/agpedr  distioetly^'^d  tRyt  nunily 
nbf  anfeMiice^^tfaldttth^  dfefbndint 
mvAsT^siiefllt  Wthiii>the  jmssdiocfon 
Y\\«f Vtke\  CkandUlorfg  Oohn  lat-  <fae 
Or^mmencement  o£tiie:iuIt.  ^  Ihid. 
*  Ja^VftidibMria Jlefand&iMiTCMi  be  Br;^ 
-riiBf  Mjttdt^  of  thej>iiBoitiatg'Qf  the 
o.'Untincpty  of  Qxlord»?upoii  a  Mr- 
raat^tbtnClfaaaHaeUov  ror  dic^  ihii- 
VArsity,  quart.  Ibid, 

A^-iAa^tai^hh^nnsdMrnm  of -die'Oxv 
9rfi>rdl}iuvMt^Couna^MedOO^(«). 
Sfi^i  tDflth^tnbiiiiil»4»f  Ibrdgn  uai- 
o-mersiftie^ito  dtl^n; 
£  .K  no  ')-\>ij"''«  ''5  5'  »'•'•  ' "''  -.♦    J'  I 

feiWSE  AND  OCCUPATION. 

Action  Jor,  ggainst  Assignees  of 

Trustees  for  ^/pK^itors  of  an 
insolvent,  taking  an  assignment 
of  all  his'^t^tf  ^4)  fffects,  can- 
not be  sued  (or  use,  an4  occu- 
pation,  m  respect  oi  a  tenancy 
which  wail^'t&^'iAf^dlV^ent,  unless 
they  so  act  as  to  induce  the  land- 
lord to  beli^kd;fakldllfeJdoes  in  con- 

.^.aecjjf^cp  th^€i^  M\pf^  that.^ey, 
mean  to  becotpe^^is  tenants,  al- 
though tjgy  ^]^9^  jinedythe  pre- 
mises for.tne'purpose  ofcontinuinff, 

^^h^\ma^^a^M  teeming  StW'^dtii^ 
itjaleiy  si&!MVi^'titooh  the?  tjrertiTsfes 
^hte^dffecttf  df^  the^WJblVeiit;'  ^nd 
not  merdy  J^r^tbe-micpose  of  as- 
certaining^ nie"  Talue',  and  endea- 
vouiring  t»  disposed  of  th»  iMaAcy. 
How  V.  ^Ki^^t tuned'  awntke^,         J 

f     ;     ...    I, t    I      ,  ^     |.»     I  i(i((.  ,.fi     /> 


ifr^H^ihA^^  Mo  1^^  tire*  mt»  ^T  Vre- 
'^*'^€bve*y;1a*d«r  are  Kmkfed  tb  A.£or 
Jf^dOO  f&M»,  and  §Ubjfe<Jt  tberetb  to 
"'ftl'fdi'  lift,  remainder  to  C;  for 
JU8l)io  jtears,  rertiaindfcr  to  D.  for 
*!'Jife,  Vdrtiainder  ttt  tfurteei  t<y^re- 
J'*ehre'&<5i^  remailMier  tcr  the  iiiue 
•'  "df  ^.  successively  in  tail,  witfe  the 
nlthiifite  rerkiaiiyiider  to  the  hkm  of 
•D.    The  tfusu  <if  tlier  fiynt  >term 
are  declared  to  be,  upon  non-pay- 
ment of  8dOf.,  lent ^A.  to.D.,  to 
Irais^  th»t  ^nim  by  8iiIe,*.iiKWt9«g», 
or  other  dispOMttos;    The  trusts 
of  the  second  ters(  ^r^^to  repay  B, 
for  any  interest  paid  Vy  her  to  A,, 
and  to  raiae/a  j^|rf^e|r.  sum  for  B. 
Power  to  B,  to  ^cmaise  for  ten 
years,  br  for  isevetl'ye^  worn  her 
death,. to  tfte^ ^Qe^^^ Mj^ession, 
reserving  the  best, rent  &c.    B.  de- 
mises under  tfa^  p6wer  for  seven 
years  'from  ^  bdr  dMCtl^'  t6^K\^  re- 
serving the  rent  to^DAor  to  the  per- 
son entitled^,  J^^'  tbf  t^e  heing,  to 
the  freehold  or  inheritance.    The 
tefM  txdt^  6f6ici  w  tin  a^petAi- 
mem  imdet^tfae  po^¥et»  lBk^.(id?«oaQ 
,  of  thei  tarm-fof  iOOOL  yp9ix^'  Ro- 
-  tfi.«r*  ?y  Shvphn^  ,  ,  All 

■  2.  fi.  and  D.  die:  ^.  may  diatxtin 
upon  E.  fof  tb^^ccruiog  rent. 

Ibid. 
/    ■     ,•     . 

VENDOR  AND  PURCHASER. 

Amd  see  Frauds,  Staitutb  of. 

Premises  are  sold  by  auction  upon 
this  condition  (amongst  others): 
"  If  any  mistake  be  .made  in  the 
description   of   the  property,   or 

raoy  other  error  shall  appear  lA 
the  partieuUrtf  of  the  Estate,*  aoch 
mistake  or  error  shall  not  anmiFor 
vitiate  the  aale^  bin  a.  compensa- 
tion or  equivalent  shall  be  settled 
by  two  referees^  ^;  their  umpire, 
and  the  decision  of  t^e  referees  or 
umpire  shall  be  final."  ^^The  parti^ 

'^culaira  desmbed  tlMf  pfM^is^B  )te  a^ 
leaaeliold  pi^ti«iibiiM»i  A>Mt)ii«ing 
(inter  alia)ii^,8^vu|U}t^sd'and  wash- 


7««  -^  i;^/    MW^EatlJifVI  i;| 

house,  held  for  a  term  of  yean,  at  duee  and  ex|^in  accounts  to  audi- 
the  rent  of  551.  It  appeared  that  tprs,  qfin^ot  direct  the  parties  to 
the  yard  and  wasMicmiNr/  wWcSr  p  ^Mpe"^'  ktit  *■  at  such  time  and 

place  as  the  auditors  may  appoint 
and  give  notice  thereof^"  where  by 
statute  the  parties  are  only  re- 
quired to   appear    at  a  meeting 


were  essential  to  the  occupation  of 
the  premises,  were  not  included  in 
the  lease,  but  were  held  from  year 
to  year  at  an  additional  rent: — 
Ifcldwt^t  ««r<ni8de9eri|itipjQ  |a|^ 
^^tjtle^  subject  or  compak«aio§ 
*  w'ithin  the  condition,  anci  that  the 
■ale  was  Toid  by  reason  of  such 
uisdesertption.  DobeO  v.  Hutch- 
mwn  and  another,  ft5l 

VERDICT. 

Pradiot  n$  to  entry  of  Verdict$  ni 
S€»gUn9% 

Set  Practice,  XII. 

VESTRY. 

I.  Acanmts  to  be  audited  under  Provi- 
turns  of  General  Vestry  Act. 

I.  The  trustees  appointed  and  acting 
under  a  local  act  of  parliament, 
for  building  a  church,  which  autho- 
rizes them  to  levy  rates  pn  the 
inhabitants  of  the, parish,  and  di- 

^  rects  that'theyahoU  be  audited  «iid, 
allowed  by  the  quarter  sessions,  are 
nevertheless  compellable,'  under 
sect.  34  of  the  General  Vestry  Act, 
{I  &  2 IV.  4,  c.  60,)  to  produce  and 
explain  their  accounts  before  the 
auditors  of  the  parish  accounts, 
appointed  under  and  in  conse- 
quence of  the  adoption  of  the  last- 
mentioned  act.  Rex  v.  Trustees  of 
St.  Pancras  New  Churches.  2 1 9 
S.  Sembte^  that  aR  boards  &c.,  having 
power  to  levy  rates  on  the  inhabi- 
tants of  a  parish,  in  which  the  Ge- 
neral Vestry  Act  has  been  adopted, 
are  compellable  to  produce  and 
ezpkun  their  accounts  before  the 
auditors.  JW« 

II.  At  mhai  Place  such  Accmtnts  to 

Seprbdudeii* 

S.  A  RNHidamua  to  appear  aad  pro- 


? 


ijrected^tD^ll^Ahfiltkat  a  cerfaui  . 

eras  New  Cheches,  1 1 T 

4.  Auditors  of  parish  accounts,  ap- 
pointed under  that  act,  can  hold 
meetings  only  in  the  board-room 
of  the  vestry.  Jbii. 

V1EW» 
See  HuwrwAr,  5,  6,  7,  8. 

WAGES. 

fyrisdictitm  of  Justices  to  compel  Pay^ 

ment  of. 

See  JusTicas. 

WARRANT. 

WARRANT  OF  ATTORNEY. 
^'    'eimsitiicibnifiilfiamm 
«S^  J>ACT1C8»  XVI.  (6). 

WAY-WARDEN. 

'^Jfee  Highway,  12,  15,  16-^Maiida* 
Mus,  17,  18,  19. 

WINDOW. 
See  LiCK9GB. 


PNES8. 
And  see  Evmsnes. 

M  A9tachntent  jvr  dmobeyttnst  Snopsems^ 
when  to  he  nufcedi 


See  Pha^^cs. 


]for. 


lT."'CnkiWAii  for  Enaminntion  of. 
See  Eviniifcs. 


IimhIm:  C.  Rowwtli  nd  9om,  Prioivn,  Bell  Yaitl,  Tempk  Bir. 
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